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CASES 

ARGUED  AND  DETERMINED 


DT  THE 


COURT  OF  COMMON  PLEAS, 

FOR  THE 

CITY  AND  COUNTY  OF  NEW  YORK. 


ASTOR  PLACE  RIOT  CASE. 

The  People  against  Edward  Z.  C.  Judson  et  ah* 

[New  York  General  Sessions.] 

(September  Term,  1849.) 

Before  Judge  Charles  P.  Daly,  of  the  New  York  Court 
of  Common  Pleas,  and  two  Aldermen. 

The  right  of  the  people  peacefully  to  assemble  to  discuss  or  deliberate, 
upon  matters  of  a  public  or  of  a  private  nature,  is  to  be  distinguished 
from  assembling  with  an  intent  to  commit  violence  upon  persons  or  prop- 
erty, to  resist  the  execution  of  the  laws,  to  disturb  public  order,  or  for 
the  perpetration  of  acts  creating  public  terror  or  alarm. 

Any  tumultuous  assemblage  of  three  or  more  persons  coming  together  for 
no  legal  or  constitutional  object,  deporting  themselves  in  such  a  manner 

*  The  report  of  this  case  was  prepared  from  the  journals  and  newspapers 
of  the  time,  by  the  late  Judge  J.  W.  Edmonds,  and  inserted  by  him  in  the 
2d  volume  of  Edmonds'  Select  Cases.  The  whole  edition  of  this  second 
volume  of  the  judge's  reports,  however,  was  destroyed  by  a  fire  in  the 
printing  establishment  of  the  publishers,  Weed,  Parsons  &  Co. ;  and  as 
the  volume  was  not  reprinted  in  full,  it  is  thought  that  the  insertion  of 
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as  to  endanger  the  public  peace  and  excite  terror  and  alarm  in  rational 
and  firm-minded  persons,  is  unlawful. 

A  riot  is  the  tumultuous  disturbance  of  the  public  peace  by  three  or  more 
persons  assembled  together  of  their  own  authority,  mutually  assisting 
each  other  against  all  who  oppose  them  in  the  execution  of  some  design, 
in  a  violent  and  turbulent  manner,  to  the  terror  and  alarm  of  bystanders 
and  the  neighborhood:  an  offense  in  which  there  must  be  three  and 
may  be  many  actors. 

In  a  certain  sense  they  must  be  engaged  in  a  private  purpose,  that  is,  as 
distinguished  from  a  public  attempt  to  overthrow  or  subvert  the  govern- 
ment by  arms,  force  or  violence,  which  is  treason. 

There  must  be  concert  of  action,  but  it  may  exist  in  the  execution  of  the 
act.  It  is  not  necessary  that  the  parties  should  deliberate  beforehand, 
or  interchange  views  with  each  other  before  entering  upon  the  execution 
of  their  design. 

A  common  design  is  shown  where  a  number  of  persons  attempt  to  force 
their  way  into  a  theater,  where,  for  that  purpose,  they  attack  the  police 
who  are  guarding  it,  where  they  unite  to  rescue  those  who  are  taken 
into  custody  by  the  police,  where  they  assail  the  theater  with  stones  and 
other  missiles,  breaking  the  windows,  forcing  in  the  door  and  otherwise 
injuring  it,  and  are  rallied  by  common  cries,  and  by  the  direction  of 
leaders,  to  resist  the  police,  the  military,  and  all  others  who  are  endeav- 
oring to  disperse  them  and  restore  public  order. 

An  unlawful  assembly  is  when  parties  come  together  with  an  intent  to 
execute  an  unlawful  act.  It  is  a  riot  where  they  move  forward  to  the 
execution  of  their  design,  and  a  riot  when  they  engage  in  the  execution 
of  it  with  force  and  violence,  to  the  terror  of  the  people. 

An  affray  is  where  two  or  more  come  together  without  any  premeditated 
design  to  disturb  the  public  peace  and  break  out  into  a  quarrel  among 
themselves,  and  is  distinguishable  from  a  riot  where  there  is  more  or 
less  concert  of  action,  mutual  co-operating  and  assisting  of  each  other 
for  a  common  purpose,  whether  it  be  a  general  disturbance  of  the  peace 
or  an  attack  upon  individuals,  the  destruction  of  property,  or  any  other 
object  which  is  unlawful,  for  the  accomplishment  of  which  they  act 
unitedly,  or  in  separate  parties  or  bands. 

Where  many  individuals  are  acting  separately,  or  in  small  parties  distinct 
from  each  other,  at  different  times  and  at  different  places,  but  manifestly 
for  the  same  general  purpose,  as  to  break  into  a  theater,  or  to  injure  it 


the  case  here  may  be  useful,  as  it  contains  much  relating  to  the  law  of 
riots  and  unlawful  assemblies,  as  well  as  being  of  historical  interest,  from 
the  very  full  account  it  contains  of  the  public  event  out  of  which  the  trial 
grew.  Though  voluminous  and  entering  much  into  minute  details,  it  is 
thought  best  to  insert  it  as  the  judge  had  prepared  and  printed  it  with- 
out abridgement  or  alteration.  At  the  time  of  the  trial  of  the  case,  the 
New  York  Court  of  General  Sessions  constituted  a  part  of  the  Court  of 
Common  Pleas  (See  History  of  the  Court  of  Common  Pleas,  Ac,  1  E.  D. 
Smith,  xvii). 
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by  the  throwing  of  stones  and  missiles,  or  to  resist  or  attack  those  who 
are  there  in  authority  to  preserve  the  peace,  it  is  not  a  series  of  affrays, 
but  a  general  riot. 

The  law  does  not  distinguish  between  the  relative  degrees  of  violence  on 
the  part  of  individuals  in  a  riot,  but  all  who  take  part,  aid  and  assist  in 
it  are  principals,  and  responsible  for  all  that  takes  place.  Any  act  in 
aid  of  or  furthering  the  common  design  is  sufficient.  It  is  not  necessary 
that  a  party  should  do  any  physical  act,  such  as  throwing  a  stone,  or 
commit  personal  violence,  or  be  armed  with  weapons,  or  make  use  of 
threatening  speeches.  If,  by  any  act  of  his  done  with  intent  to  create 
it,  he  assists  to  bring  it  about,  or,  if  by  signs,  words,  gestures,  cries, 
shouting,  or  any  other  thing,  he  aids  to  promote  or  to  augment  it,  he  is 
answerable  as  a  principal. 

The  privilege  of  an  audience  at  a  theater  to  give  spontaneous  expression 
to  the  feelings  of  approbation  or  disapprobation  which  the  representation 
inspires,  is  of  immemorial  usage;  but  it  does  not  imply  a  right  to  create 
a  tumult  in  the  theater,  to  throw  missiles  at  the  actors,  to  destroy  prop- 
erty, or  the  right  of  a  few  to  give  or  to  continue  the  expression  of  their 
disapprobation  in  such  a  manner  as  to  prevent  the  majority  present  from 
witnessing  the  performance  if  they  desire  to  do  so.  Nor  have  a  number 
of  persons  the  right  to  combine  together  and  go  to  the  theater  to  prevent 
a  dramatic  representation  by  noise  and  tumult,  or  to  hiss  a  particular 
actor  who  may  be  obnoxious  to  them,  or  prevent  his  performing;  the 
obvious  course  of  those  who  object  to  the  performance,  or  to  the  actor, 
being  to  abstain  from  giving  countenance  to  either  by  their  presence  at 
the  theater. 

Those  who  engage,  aid  and  assist  in  a  riot,  may  be  included  in  one  indict- 
ment and  tried  together  for  the  general  offense.  They  are  not  entitled, 
as  a  matter  of  right,  to  separate  trials.  It  is,  however,  in  the  discretion 
of  the  court  to  grant  any  of  them  a  separate  trial,  and  that  discretion 
will  be  exercised  where  there  is  reason  to  apprehend,  on  the  part  of  the 
court,  that,  by  mingling  the  case  of  one  with  the  others,  he  may  not  have 
a  fair  trial,  or  that  it  may  operate  seriously  to  his  detriment. 

Where  many  defendants  are  tried  together  for  riot,  each  one  is  entitled  to 
five  peremptory  challenges  under  the  statute  giving  that  number  of 
peremptory  challenges  to  persons  tried  for  misdemeanors. 

Ordinarily,  a  motion  to  quash  an  indictment  should  be  made  before  the 
prisoner  enters  upon  his  defense  and  before  the  evidence  is  given,  but  it  is  a 
matter  wholly  in  the  discretion  of  the  court,  and  the  motion  will  be 
heard  before  the  case  is  submitted  to  the  jury,  if  the  effect  of  hearing  it 
then  will  be  to  economize  the  public  time. 

The  history  of  the  riot  detailed. 

History  of  the  Riot. 

In  the  autumn  of  1848,  William  C.  Macready,  a  well- 
known  and  eminent  ^English  tragedian,  came  to  this  coun- 
try to  play  a  farewell  engagement.     Some  hostility  existed 


Digitized  by  LjOOQIC 


COURT  OF  COMMON  PLEAS. 


People  v.  Judson. 


between  him  and  Edwin  Forrest,  an  equally  well-known  and 
eminent  American  tragedian,  arising,  as  Macread}'  assumed, 
from  the  unfriendly  course  of  Forrest  toward  him  while 
Macready  was  playing  in  this  country  in  1844,  and,  as  For- 
rest claimed,  from  the  course  pursued  toward  him  by 
Macready  while  the  latter  was  playing  in  England,  which 
hostility  was  greatly  augmented  by  Forrest  having  hissed 
Macready,  in  Edinburgh,  for  introducing  something  of  his 
own  in  playing  the  character  of  Hamlet.  When  Macready 
was  announced  to  appear  in  the  city  of  New  York,  in  1848, 
it  was  anticipated  that  some  opposition  would  be  manifested 
toward  him  by  the  friends  of  Forrest,  but  Forrest  dissuaded 
them  from  any  such  attempt.  Macready  went  through  his 
engagement  without  interruption,  and,  upon  his  benefit 
night,  injudiciously,  in  a  speech  to  the  audience,  referred  to 
the  project  of  a  party  or  faction  to  excite  hostile  feelings 
against  him,  and  of  its  failure,  in  language  which  had  the 
effect  of  arousing  an  active  opposition  to  him  on  the  part 
of  the  friends  of  Forrest.  He  was  attacked  by  a  Boston 
newspaper  while  performing  in  that  city,  and,  upon  his  sub- 
sequent appearance  in  Philadelphia,  a  riot  in  the  theater 
was  prevented  only  by  the  strenuous  exertions  of  the  man- 
ager and  the  presence  of  a  strong  police  force.  At  the 
close  of  this  engagement,  Macready,  in  his  speech  to  the 
audience,  referred  to  the  ungenerous  treatment  he  had 
received  at  the  hands  of  an  American  actor,  and  Forrest 
replied,  in  a  card  in  a  Philadelphia  newspaper,  charging 
Macready  with  instigating  persons  to  write  him  down  in  the 
newspapers  while  he  was  in  England,  and  procuring  his 
friends  to  go  to  the  theater  to  hiss  and  drive  him  from  the 
stage ;  in  which  card  he  applied  to  Macready  such  epithets 
as  " superannuated  driveler,"  "poor  old  man,"  and  spoke  of 
the  disturbed  state  of  his  guilty  conscience;  to  which  card 
Macready  rejoined  by  another,  denying  the  truth  of  For- 
rest's statements,  and  threatening  an  action  for  libel.  No 
further  attempt  was  made  to  oppose  Macready,  although 
he  continued  to  be  assailed  in  the  newspapers,  until  his 
re-appearance  at  the  Astor  Place  Opera  House,  in  May, 
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1849,  where,  upon  the  first  night  of  his  appearance,  he  was 
prevented  from  performing  by  the  hisses  and  demonstra- 
tions of  a  number  of  persons  acting  in  concert,  who  dis- 
played banners,  with  inflammatory  appeals,  in  different 
parts  of  the  house.  As  he  persisted  in  performing,  the 
demonstrations  against  him  became  more  violent;  chairs 
and  missiles  were  thrown  upon  the  stage,  and  he  was  com- 
pelled to  desist  from  his  attempt.  As  the  hostility  against 
him  was  supposed  to  proceed  from  a  very  limited  number  of 
persons,  who  had  organized  together  to  drive  him  from  the 
stage,  it  elicited  strong  expressions  of  condemnation  on  the 
part  of  several  of  the  public  newspapers,  and  forty-eight 
prominent  citizens  signed  and  published  a  letter  requesting 
him  to  reconsider  his  determination  not  to  perform,  and 
assuring  him  that  the  good  sense  and  respect  for  order  in 
the  community  would  sustain  him  upon  the  subsequent 
nights  of  his  performance;  in  consequence  of  which  letter 
he  was  announced  to  appear  on  the  evening  of  May  10th, 
1849.  This  letter  had  a  very  different  effect  from  what  its 
signers  anticipated,  and  greatly  intensified  the  opposition. 
It  was  regarded  as  a  challenge  or  defiance,  by  a  few  repre- 
senting the  wealthier  classes,  to  the  less  prominent  part  of 
the  community,  and  national  prejudices  and  antipathies 
were  aroused  by  appeals  through  certain  newspapers,  promi- 
nent among  which  was  a  weekly  publication  denominated 
Ned  Buntlines  Own,  conducted  by  E.  Z.  C.  Judson,  one  of 
the  defendants,  and  by  the  posting  and  distribution  of  in- 
cendiary handbills  throughout  the  city.  Through  these 
means,  and  from  a  report,  which  spread  extensively,  that 
the  officers  and  crews  of  the  British  vessels  and  steamers 
in  the  harbor  would  assemble  at  the  theater  to  sustain 
Macready,  the  excitement  became  general  throughout  the 
city,  and,  a  serious  disturbance  being  apprehended,  the 
mayor  advised  the  managers  of  the  opera-house  to  close  it 
for  that  evening,  and  abandon  any  further  attempt  of  a 
public  performance  in  the  city  on  the  part  of  Macready. 
The  managers,  however,  insisted  upon  their  right,  under 
their  license,  to  open  the  theater  and  perform,  and  the  pub- 
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lie  authorities,  in  recognition  of  it,  took  measures  to  prevent 
any  disturbance  of  the  peace  by  stationing  a  strong  police 
force  in  and  around  the  opera-house;  and  arrangements 
were  made  with  the  major-general  commanding  the  uni- 
formed militia  to  have  an  efficient  military  force  in  readi- 
ness to  sustain  the  authorities,  if  necessary.  Long  before 
the  opening  of  the  opera-house,  large  crowds  assembled 
about  and  in  front  of  it,  and  upon  the  opening  of  the  doors 
the  theater  was  speedily  filled  by  persons  having  tickets, 
and  without  any  disturbance  or  disorder.  When  Macready 
appeared  the  whole  audience  rose,  and,  the  great  bulk  of 
those  present  being  friendly  to  him,  he  was  received  with 
cheers  and  waving  of  handkerchiefs,  mingled  with  the 
groans  and  hisses  of  the  few  who  were  opposed  to  him. 
The  noise  continuing,  a  placard  was  displayed  from  the 
stage,  requesting  those  in  favor  of  order  to  remain  quiet, 
which  was  complied  with.  About  ten  or  fifteen  persons, 
however,  in  the  parquet,  and  some  in  the  gallery,  continued 
their  opposition  by  hissing  and  angry  demonstrations,  and, 
as  they  would  not  desist,  they  were  arrested  by  the  police. 
Order  was  temporarily  restored,  and  the  play  proceeded, 
but  with  occasional  interruptions  and  hisses.  Meanwhile 
the  crowd  upon  the  outside  of  the  theater  had  largely  aug- 
mented, and  a  group  of  young  men,  about  twenty  in  num- 
ber, were  especially  active  in  fomenting  disturbance,  con- 
spicuous among  whom  was  the  defendant  Judson,  with  whom 
many  of  the  young  men  frequently  conferred,  and  who 
appeared  to  be  acting  as  their  leader.  Judson  was  heard 
to  say,  "  It  is  a  shame  that  Americans  should  be  served 
so ! "  and  after  a  conference  with  three  of  the  young  men, 
in  a  low  tone,  Judson  called  out,  "  Now,  boys,  whatever 
you  have  to  do  must  be  done  quickly ! "  and  one  of  the 
young  men  shouted,  "  Now,  boys,  for  a  shower ! "  to  which 
Judson,  in  his  assumed  capacity  as  a  leader,  called  out, 
"  Hold,  until  you  are  all  ready ! "  and  immediately  a  volley 
of  stones  was  discharged  against  the  walls  and  windows  of 
the  opera-house,  upon  which  the  police  arrested  several  of 
the  participants,  but  not  without  resistance  on  the  part  of 
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others.  In  the  interior  of  the  house  the  play  was  proceed- 
ing, when  it  was  suddenly  interrupted  by  a  large  paving 
stone,  which  came  through  one  of  the  windows  and  fell 
among  the  audience,  followed  by  other  stones,  smashing  the 
panels  of  the  doors  and  falling  in  the  lobby  and  other 
places.  The  wildest  scene  of  confusion  ensued  in  the  inte- 
rior pf  the  theater,  which  was  heightened  by  the  cry  that  it 
was  on  fire  under  the  parquet,  which  proved  to  be  the  fact; 
and  through  this  timely  warning  the  fire  was  speedily  extin- 
guished. Notwithstanding  the  activity  of  the  police  in 
making  arrests,  the  attacks  upon  the  opera-house  were  con- 
tinued outside  with  increased  violence.  A  large  number 
now  united  in  assailing  it  with  stones,  breaking  the  windows 
and  attempting  to  force  the  doors  at  the  entrances,  which 
attacks  were  resisted  by  the  police,  and  the  doors  were  bar- 
ricaded from  the  inside,  when  a  proposition  was  made,  but 
not  carried  out,  to  enter  the  building  from  the  rear  by  lad- 
ders, a  plan  devised  by  the  prisoner  Judson,  who  had  had 
ladders  brought  there  for  that  purpose,  with  the  design  of 
entering  the  building  in  that  way  to  put  a  stop  to  the  per- 
formance and  drive  out  the  audience.  The  crowd  on  the 
Eighth  Street  side  of  the  theater,  as  described  by  the  wit- 
nesses, was  wild  with  excitement,  and  at  the  front,  upon 
Astor  Place,  were  wrought  up  to  the  highest  pitch,  heaving 
to  and  fro  like  the  waves  of  the  ocean,  the  number  of  per- 
sons being  variously  estimated  at  from  ten  to  twenty  thou- 
sand. Stones  and  missiles  were  flying  in  all  directions,  and 
the  police,  after  vainly  endeavoring  to  allay  the  disturb- 
ance, and  deserted  by  the  mayor,  who  fled  from  the  scene, 
were  compelled  to  keep  compactly  together  for  their  own 
security.  The  recorder  and  the  sheriff,  who  were  upon  the 
spot  promptly,  placed  themselves  at  the  head  of  the  police 
and  kept  them  together,  who  were  now  assailed  with  stones, 
missiles  and  cries  of  derision  from  every  quarter,  in  their 
unavailing  attempt,  as  a  body,  to  disperse  the  crowd,  and 
some  of  them  were  very  severely  injured. 

As  it  was  apparent  that  the  police  force  was  insufficient 
to  protect  the  building  or  to  quell  the  riot,  which  had 
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increased  to  alarming  proportions,  the  sheriff,  with  the 
advice  of  the  recorder,  dispatched  a  messenger  for  the 
military.  The  major-general  had  ordered  the  Seventh 
Regiment  of  Infantry,  known  as  the  National  Guard,  and 
a  troop  of  horse,  to  assemble  at  the  arsenal,  fully  equipped, 
but,  owing  to  the  shortness  of  the  notice,  a  force  of  but  two 
hundred  and  seven  men,  in  all,  had  assembled  when  the 
call  came  for  their  services ;  and  this  body,  under  the  com- 
mand of  Colonel  Duryea,  and  accompanied  by  Major- 
General  Sandford  and  Brigadier-General  Hall,  hastened 
to  the  scene  of  disturbance.  Upon  entering  Astor  Place, 
the  troop  of  horse,  which  was  in  front,  was  assailed  by  a 
shower  of  stones  and  brickbats,  which  was  so  continuous 
and  rapid  that  nearly  every  man  in  the  troop  was  injured. 
Their  horses  became  unmanageable,  and,  being  thrown  into 
confusion,  they  individually  galloped  off,  leaving  the  infan- 
try alone  to  contend  with  the  rioters.  The  small  body  of 
infantry  was  speedily  wedged  in  by  the  pressure  of  the 
crowd  upon  either  side,  and  assailed  by  opprobrious  epi- 
thets and  paving  stones,  an  ample  supply  of  which  was  at 
the  command  of  the  rioters,  from  a  large  pile  in  the  street, 
the  pavement  having  been  recently  taken  up  to  put  down 
water  pipes.  The  military,  however,  being  kept  together 
in  good  order  and  efficiently  commanded,  forced  their  way 
through  the  crowd  and  cleared  the  rear  of  the  theater,  the 
rioters  retreating  before  them  as  they  advanced,  and,  having 
effectually  cleared  Eighth  Street,  a  cordon  of  police  was 
thrown  across  it,  to  prevent  any  further  access  to  it  by  the 
rioters.  The  military  then  passed  through  Eighth  Street  to 
Broadway,  accompanied  by  the  recorder  and  the  sheriff,  and 
turned  into  Astor  Place,  to  force  back  the  crowd  from  that- 
side  of  the  theater,  the  rioters  retreating  before  them  until 
the  military  had  reached  to  about  the  center  of  the  opera- 
house,  when  the  crowd,  either  from  the  pressure  behind,  or 
from  the  determination  to  resist,  remained  stationary,  and 
commenced  assaulting  the  military  with  showers  of  paving 
stones  and  brickbats,  by  which  nearly  the  whole  of  the  first 
platoon  were  injured,  and  also  the  colonel  commanding,  the 
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recorder  and  several  others.  At  this  moment  a  pistol  was 
fired  from  the  crowd,  which  wounded  one  of  the  captains, 
whereupon  General  Sandford,  and  General  Hall,  who  ac- 
companied him,  called  out  repeatedly  to  the  crowd  to  fall 
back  and  disperse,  or  that  they  would  be  fired  upon,  but 
were  answered  only  by  derisive  cries,  and  by  the  crowd 
rushing,  forward  upon  the  military,  during  which  the  com- 
manding general  was  knocked  down,  together  with  several 
soldiers  in  the  front  rank,  the  whole  body  being  forced  back 
toward  the  opera-house,  followed  by  continuous  showers  of 
stones.  At  this  juncture  the  order  was  given  to  charge 
bayonets,  and  the  attempt  was  made,  but  it  could  not  be 
done ;  the  pressure  of  the  crowd  was  so  close  that  the  mus- 
kets of  several  of  the  soldiers  were  forcibly  taken  from 
them  by  some  of  the  more  active  of  the  rioters.  The  com- 
manding general  now  apprised*  the  recorder  and  the  sheriff 
that  it  would  be  impossible  for  the  military  to  maintain 
themselves  without  firing,  and  the  sheriff,  with  whom  that 
discretion  was  supposed  to  be  lodged,  after  repeated  calls  to 
the  rioters,  on  his  part  and  that  of  the  recorder,  to  fall 
back,  or  that  they  would  be  fired  upon,  which  were 
received  with  defiant  shouts  of  "  Fire,  if  you  dare  ! "  gave 
the  order  to  fire.  General  Hall  suggested  to  fire  over  the 
heads  of  the  crowd,  which  order  was  given,  and  the  mili- 
tary fired  in  that  manner.  It  was  followed  by  a  shout, 
"  They  have  only  blank  cartridges !  Give  it  to  them 
again  ! "  and  another  volley  of  paving  stones  followed,  by 
which  the  recorder  and  several  others  were  struck,  and  one 
or  two  severely  injured.  The  order  was  then  again  given 
to  fire,  and  to  fire  low,  which  was  done,  when  exclamations 
were  heard  that  men  had  been  shot ;  and  for  the  first  time 
the  mob  gave  way,  and  the  military  advanced,  driving  the 
rioters  before  them.  The  latter  rallied  again  at  the  corner 
of  Lafayette  Place  and  advanced  upon  the  military,  dis- 
charging a  volley  of  stones,  by  which  several  of  the  soldiers 
were  hurt  severely,  when  another  order  was  given  to  fire, 
which  was  executed,  and  proved  so  effectual  that  the  bulk 
of  the  rioters  fell  back  and  dispersed,  keeping  up,  however, 
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for  some  time,  an  attack  upon  the  military,  with  stones  and 
brickbats,  until  the  latter,  without  firing  again,  got  com- 
plete possession  of  the  ground,  and  order  was  restored. 
Twenty-three  persons  were  killed  upon  the  spot  by  the  fire 
of  the  military,  or  died  afterward  of  their  wounds,  and 
twenty-two  were  wounded,  independent  of  injuries  and 
severe  wounds  received  from  paving  stones  by  many  of 
the  police  and  the  military.  Many  of  the  killed  and 
wounded  were  merely  spectators,  who  had  taken  no  part 
in  the  riot,  or  persons  who  were  passing  at  the  time.  A 
woman  walking  with  her  husband,  in  Broadway,  was  shot 
dead ;  a  man  was  killed  instantly  by  a  musket  ball  while 
stepping  from  a  Harlem  railroad  car  ;  an  eminent  merchant 
was  wounded  in  the  neck  by  a  ball  while  standing  in  the 
Bowery,  and  another  person  was  severely  wounded  by  a 
shot  in  St.  Mark's  Place,  two  blocks  off  from  the  scene  of 
the  riot ;  a  Mr.  Gedney  was  shot  dead  while  looking  at  the 
riot  from  the  corner  of  Astor  and  Lafayette  places,  and  his 
own  brother  was  in  the  platoon  by  which  the  volley  had 
been  fired. 

A  very  full  investigation  of  the  riot  was  instituted  by  the 
coroner's  jury,  who  found  that  the  persons  killed  came  to 
their  death  from  gun-shot  wounds  fired  by  the  military,  by 
the  order  of  the  civil  authorities,  and  that,  in  the  opinion  of 
the  jury,  the  circumstances  existing  at  the  time  justified  the 
authorities  in  giving  the  order  to  fire  upon  the  mob.  An 
investigation  was  also  instituted,  before  the  Hon.  John 
W.  Edmonds,  presiding  justice  of  the  Supreme  Court,  as  a 
committing  magistrate,  to  inquire  intothe  cause  of  the  riot, 
by  whom  it  was  instigated,  aided  or  abetted,  and,  upon  the 
information  thus  elicited,  additional  arrests  were  made.  As 
the  recorder,  the  Hon.  Frederick  A.  Tall  mad  ge,  had  parti- 
cipated as  a  magistrate  in  quelling  the  riot,  his  place  as  pre- 
siding judge  of  the  Court  of  Sessions  was  filled  by  the  Hon. 
Charles  P.  Daly,  one  of  the  judges  of  the  New  York  court 
of  Common  Pleas,  who,  at  the  opening  of  the  June  term  of 
the  court,  1849,  delivered  the  following  charge  to  the 
grand  jury: 
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Judge  Daly's  Charge  to  the  Grand  Jury. 

Gentlemen  of  the  Jury :  As  his  honor  the  recorder,  from 
a  sense  of  the  delicacy  of  his  situation  as  one  of  the  magis- 
trates engaged  in  quelling  the  recent  disturbance  at  the 
Astor  Place  Opera  House,  is  desirous  of  abstaining  from 
taking  any  part  in  the  trial  of  those  accused  of  offenses 
growing  out  of  that  affair,  and  as  the  whole  matter  will  be 
brought  before  your  body  at  the  present  term,  the  task 
devolves  upon  me  of  giving  you  the  necessary  instructions 
preparatory  to  entering  upon  the  discharge  of  your  duties. 

It  is  seldom,  gentlemen,  that  the  grand  jury  of  this 
county  are  called  to  the  discharge  of  a  duty  so  grave  and 
important  as  that  which  will  be  brought  before  you  in  con- 
nection with  this  deplorable  occurrence.  The  great  de- 
struction of  human  life  that  attended  the  efforts  of  the 
authorities  to  preserve  public  order ;  the  principles  involved 
in  the  creation  and  suppression  of  the  disturbance,  and  the 
necessity  which  exists  for  a  most  thorough  investigation, 
invest  this  part  of  your  duties  with  an  unusual  degree  of 
public  interest,  and  imposes  upon  your  body  a  responsi- 
bility of  no  ordinary  character.  It  is  not  to  be  disguised, 
gentlemen,  that,  within  the  last  few  years,  the  disposition 
to  substitute  force  and  violence  for  the  peaceful  administra- 
tion of  the  law  has  been  upon  the  increase.  Officers  of 
justice  engaged  in  the  execution  of  its  process  have  been 
deliberately  shot  down,  the  houses  of  obnoxious  individuals 
broken  open,  their  persons  insulted  and  their  property 
devoted  to  destruction,  and,  under  a  constitution  breathing 
the  very  spirit  of  toleration,  and  a  form  of  government  pre- 
eminently recognizing  the  freedom  of  opinion,  even  places 
of  public  worship  have  not  been  exempt  from  the  assault  of 
the  rioter.  Indeed,  so  unblushingly  is  this  disposition 
acknowledged,  that  an  organization  of  individuals  has  long 
been  kept  up,  and  is  still  maintained,  in  a  sister  city,  for 
the  avowed  purpose  of  breaking  the  laws  with  impunity, 
under  the  sanguinary  appellation  of  "  The  Killers."    Alarm- 
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ing  as  this  state  of  things  must  be,  and  calculated  as  such 
acts  are,  to  stir  the  patriotism  and  rouse  the  energy  of  every 
right-minded  citizen,  still  more  alarming  is  the  sympathy 
with  such  acts  that  has  found  its  way  even  to  the  highest 
places  of  authority;  for  not  only  has  the  strong  arm  of  the 
law  been  relaxed  in  the  prosecution  of  offenders,  but,  after 
their  conviction,  magistrates,  in  whom  is  vested  the  discre- 
tion of  softening  the  rigor  of  punishment,  have  manifested 
indecent  haste  in  absolving  offenders  from  the  consequences 
of  their  acts.  If  there  is  a  government,  gentlemen,  upon 
earth,  in  which  an  unauthorized  resort  to  violence  is  with- 
out excuse,  it  is  that  under  which  we  live.  In  other  coun- 
tries, where  the  modern  political  maxim  prevails,  of  every 
thing  for  the  people,  but  nothing  by  them — where  govern- 
ment is  a  thing  apart,  and  the  great  majority  of  the  governed 
have  no  voice  in  the  regulation  of  the  institutions  by  which 
they  are  ruled — it  is  not  surprising  that  they  should  occa- 
sionally resort  to  violence  to  obtain  their  rights,  no  other 
remedy  being  left  them.  But,  under  institutions  like 
ours,  where  every  man  is  an  integral  part  of  the  govern- 
ment, and  has  a  voice-  in  the  creation  of  its  laws ;  where 
the  remedy  for  redressing  grievances  and  reforming  abuses 
is  both  certain  and  speedy,  an  unauthorized  appeal  to 
physical  force  is  wholly  without  apology.  Obedience  to 
the  laws  of  his  own  creation  is  the  first  duty  of  the  citizen, 
and  when  he  refuses  to  render  it  he  contravenes  the  great 
principle  which  holds  a  republican  community  together. 

Liberty,  with  us,  is  a  constitutional  term,  embodying  a 
practical  idea.  It  means  the  enjoyment  of  the  rights  which 
belong  to  us  as  individuals.  To  secure  this  to  every  human 
being  is  the  object  of  social  organization  and  the  end  of 
government.  Man  is  not  to  be  viewed  as  an  isolated  or 
independent  being.  We  must  look  upon  him  as  we  find 
him  in  the  social  state,  and  the  rights  that  belong  to  him 
are  determined  by  the  relation  which  he  holds  in  that  state 
to  his  fellow  men.  That  relation,  or,  rather,  the  necessity 
that  all  should  participate  equally  in  the  enjoyment  of  a 
common  right,  leads  to  the  institution  of  a  government  of 
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laws  instead  of  the  arbitrary  will  of  individuals.  The  law, 
which  is  the  representative  of  man's  aggregate  power  in  the 
social  state,  defines,  regulates  and  secures  the  rights  of  each 
individual,  and  upon  its  supremacy  depends  the  existence 
of  civil  liberty.  In  the  practical  sense,  therefore,  in  which 
we  understand  liberty,  there  is  nothing  imaginative  or  Uto- 
pian about  it.  It  implies  the  duty  of  obedience  to  laws, 
which,  if  unsuited  to  our  condition,  we  have  the  constitu- 
tional right  to  change,  but  which,  while  in  force,  we  are 
bound  to  obey.  If  there  is  any  thing  which  should  take 
the  form  of  a  national  sentiment  among  us,  it  is  a  respect 
for  the  majesty  of  the  law.  It  is  the  vital  principle  of  our 
political  organization.  Recognized  by  the  popular  mind 
and  implanted  in  the  popular  heart,  it  is  to  us  what  loyalty 
is  to  the  English,  or  what  the  reverence  for  the  state  was  to 
the  nations  of  antiquity.  It  is  true  that  the  law  will  not 
always  fit  the  exigency  of  every  case,  and  that  the  applica- 
tion of  fixed  and  positive  rules  may  furnish  but  inadequate 
justice  in  particular  instances ;  but  he  that  objects  to  their 
general  utility  for  this  reason  would  dispense  with  the  sun 
for  the  spots  upon  its  surface.  In  this  respect  the  law  shares 
in  the  infirmities  of  every  thing  human — perfection  being 
an  attribute  of  the  Deity  alone. 

It  was  deemed  a  great  point  gained  in  the  progress  of 
English  liberty  when  it  was  conceded  that  no  man  was  above 
the  law ;  and  the  rioter  now  who  stirs  up  a  commotion  claims 
to  exercise  a  privilege  which  was  supposed  to  have  expired 
with  the  barons  of  the  feudal  ages.  The  fruit  of  the  growth 
of  civil  liberty  has  been  the  substitution  of  the  supremacy 
of  the  law  for  the  arbitrary  will  of  man ;  and  it  matters  not 
whether  it  is- the  will  of  one  man  or  of  a  million,  for  to  the 
individual  sufferer  it  is  of  little  consequence  whether  his 
rights  are  invaded  by  a  single  despot  or  trampled  upon  by  a 
mob.  In  either  case  it  is  tyranny,  and  it  is  as  objectionable 
in  the  one  form  as  it  is  in  the  other.  It  is  only  by  main- 
taining the  supremacy  of  the  laws  that  the  liberty  of  the 
iudividual  can  be  protected.  It  is  the  only  safeguard  to 
secure  it  from  popular  violence  or  aristocratic  encroachment. 
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The  great  object  of  government,  while  securing  to  the  indi- 
vidual the  enjoyment  of  his  rights,  is  to  preserve  society 
from  the  extremes  of  despotism  or  anarchy ;  and  conse- 
quently, from  the  foundation  of  the  world,  the  condition  of 
political  society  has  been  little  else  but  a  series  of  experi- 
ments. That  condition  is  undoubtedly  the  best  which  secures 
to  the  individual  most  of  the  advantages  of  government 
with  the  least  amount  of  its  pressure  ;  and  we  have  reason 
to  believe,  from  past  experience,  that  we  have  approached 
nearer  to  it  than  any  government  that  has  preceded  us.  In 
theory  we  have  certainly  done  so,  and  we  have  but  to  main- 
tain practically  the  principles  upon  which  our  institutions 
are  based  to  realize  every  thing  that  government  can  bestow. 
These  considerations,  gentlemen,  have  led  me  to  refer  to 
the  responsibility  resting  upon  your  body.  You  are  now  to 
investigate  the  facts  connected  with  this  unhappy  occur- 
rence, and  to  declare  who  shall  be  placed  upon  trial  as  the 
guilty  actors  in  it.  The  supremacy  of  the  law  has  been 
maintained,  the  peace  of  the  city  preserved,  after  a  deplora- 
ble sacrifice  of  human  life — a  sacrifice  involving  the  inno- 
cent as  well  as  the  guilty — and  potent  as  should  be  the 
effect  of  such  an  example,  its  salutary  effect  may  depend 
very  much  upon  the  manner  in  which  it  is  followed  up  by 
the  prosecution  and  punishment  of  the  guilty.  This  city  has 
hitherto  been  in  a  very  great  degree  exempt  from  such 
scenes  of  violence  and  bloodshed.  It  is,  I  believe,  the  first 
instance  in  its  municipal  history,  when  the  taking  of  human 
life  has  become  necessary  to  maintain  public  order ;  and  if 
no  other  means  were  left  to  preserve  the  public  peace,  the 
authorities,  by  vigorously  maintaining  the  supremac}-  of  the 
law.  even  at  the  sacrifice  of  life,  have  set  an  example  in  this 
great  metropolis  which  may  be  felt  in  the  remotest  part  of 
our  wide-spread  confederacy.  I  express  the  hope,  gentle- 
men, that,  in  the  duty  you  have  to  perform,  you  will  be 
fearless  and  firm,  and  while  you  will  exercise  that  calm 
determination  which  is  due  to  the  impartial  administration 
of  justice,  I  trust  that  no  respect  for  persons,  no  sense  of 
fear  nor  disposition  to  favor,  will  lead  you  to  falter  in  doing 
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your  part  for  the  maintenance  of  principles  lying  at  the  very- 
foundation  of  the  government.  Your  labors  will  necessarily 
embrace  an  investigation  of  all  the  events  connected  with 
this  unhappy  affair,  including  the  conduct  of  the  public 
authorities;  and  though  a  very  searching  examination  was 
had  before  the  coroner's  jury,  still,  if  you  can  throw  any 
additional  light  upon  it,  it  is  your  right,  as  it  would  be  your 
duty,  to  make  any  public  presentation  which  the  interest  of 
the  community  demands.  Under  this  head,  therefore,  gen- 
tlemen, it  may  be  proper  to  call  your  attention  to  the  power 
given  by  the  law  to  the  public  authorities  for  the  main- 
tenance of  order.  All  magistrates  are  empowered  to  pre- 
serve the  public  peace,  and  justified  in  using  whatever 
degree  of  force  may  be  necessary  for  that  purpose.  In 
England,  from  which  we  derive  the  common  law,  the  extent 
to  which  the  authorities  may  go,  and  the  manner  in  which 
they  shall  employ  extreme  force,  has  been  a  matter  of  statute 
regulation  from  the  time  of  Edward  IV.  These  statutes 
have  undergone  various  changes  and  modifications,  and  such 
of  them  as  were  passed  prior  to  our  revolution,  not  being 
applicable  to  our  form  of  government,  are  not  in  force  in 
this  state.  The  extent  to  which  force  may  be  used,  and 
the  manner  in  which  it  should  be  employed,  rests  with  us, 
therefore,  upon  the  principles  of  the  common  law,  in  con- 
nection with  certain  statutory  provisions  which  have  been 
enacted.  From  the  long  existence  of  the  English  statutes, 
it  has  been  supposed  that  the  right  to  employ  extreme  force 
for  the  suppression  of  riots  was  derived  solely  from  these 
statutes;  but  Chief  Justice  Hale,  a  great  authority  on  the 
common  law,  and  one  of  the  most  fearless  and  upright  of 
judges,  says,  that  the  right  does  not  depend  upon  the  statute, 
but  exists  at  common  law ;  that  any  magistrate  or  sheriff, 
if  a  riot  cannot  be  otherwise  suppressed,  may  make  use  of 
such  force  as  shall  be  necessary ;  and  that  if,  from  the 
employment  of  it,  death  ensues,  the  act  is  justifiable.  The 
right  to  employ  military  force  for  that  purpose  is  expressly 
recognized  in  this  state  by  an  act  passed  in  1836,  which 
declares  that  the  First  and  Sixth  brigades  of  artillery  resi- 
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ding  in  the  city  of  New  York  shall  be  subject  to  the  order 
of  the  mayor  whenever  their  services  shall  be  required,  in 
aid  of  the  civil  authorities,  to  quell  riots,  suppress  insurrec- 
tions, protect  the  property  or  preserve  the  tranquillity  of 
the  city.  These  brigades  were  consolidated  by  subsequent 
acts,  but  this  provision  remains  unaffected.  This  is  an  act, 
therefore,  in  aid  of  and  in  recognition  of  the  common  law, 
under  which  the  mayor  has  undoubtedly  the  right  to  call 
out  the  military  in  aid  of  the  civil  authorities.  The  law,  as 
well  as  common  humanity,  dictates,  however,  that  this 
machinery,  which  has  been  aptly  termed  the  last  argument 
of  tyrants,  should  be  employed  only  upon  great  emergen- 
cies— that  men  armed  with  swift  and  certain  messengers  of 
death  should  not  be  brought  to  the  aid  of  the  civil  authori- 
ties except  as  a  last  necessity.  The  example  set  by  the  city 
of  London,  upon  the  occasion  of  the  great  Chartist  move- 
ment, of  specially  deputizing  citizens  as  conservators  of  the 
peace,  is  worthy  of  the  imitation  of  all  municipal  govern- 
ments. It  is  true  that  the  movement  in  that  case  was  long 
anticipated,  that  it  was  of  the  most  exciting  public  charac- 
ter, and  that  ample  time  was  afforded  to  adopt  the  most 
judicious  means  to  counteract  any  attempt  at  violence. 
This  cannot  always  be  the  case.  Tumults  spring  up  which 
no  sagacity  could  foresee,  or  assume  a  character  which  could 
not  have  been  anticipated.  All  that  the  authorities  can  do 
in  such  cases  is  to  adopt  the  readiest  means  at  hand  for  their 
suppression.  A  prompt  and  judicious  course  is  necessary  ; 
but  the  most  judicious  does  not  always  suggest  itself  in 
great  emergencies.  When  promptness  is  shown,  some  indis- 
cretion may  be  pardoned.  It  is  easier  to  find  fault  than  to 
act.  This  whole  subject,  gentlemen,  is  open  before  you, 
and  you  are  left  to  take  any  course  respecting  it  which 
public  interest  requires. 

There  are  three  offenses  growing  out  of  this  transaction — 
conspiracy,  riot  and  arson.  Any  combination  of  two  or 
more  persons,  to  commit  an  offense,  is  a  conspiracy;  and  if 
the  evidence  before  you  justifies  the  belief  that  there  was  an 
organization  beforehand,  of  two  or  more  persons,  with  the 
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design  of  committing  a  riot  at  the  theater,  it  will  be  your 
duty  to  indict  them  for  a  conspiracy.  This  is  the  first  point 
of  inquiry,  and  I  hope  you  will  probe  it  to  the  bottom ;  that 
you  will,  if  possible,  trace  it  to  its  source ;  and  that  if,  be- 
yond the  mere  visible  actors,  there  are  still  more  responsible 
authors,  you  will  bring  them  to  the  light.  Perhaps  I  need 
not  tell  you  that  he  who  plans  such  an  enterprise  is  as  guilty 
as  the  instruments  he  puts  in  motion. 

As  to  the  next  branch  of  your  inquiries,  any  disturbance 
of  public  order  by  force  is  a  breach  of  the  peace.  Any 
tumultuous  assemblage  of  three  or  more  persons,  brought 
together  for  no  legal  or  constitutional  object,  deporting 
themselves  in  such  manner  as  to  endanger  the  public 
peace,  and  excite  terror  and  alarm  in  rational  and  firm- 
minded  persons,  is  unlawful ;  and  whenever  three  or  more 
persons,  in  a  tumultuous  manner,  use  force  or  violence  in  the 
execution  of  any  design  wherein  the  law  does  not  allow  the 
use  of  force,  they  are  guilty  of  a  riot.  A  riot  may  be 
defined  to  be  a  tumultuous  disturbance  of  the  public  peace 
by  three  or  more  persons  assembled  together  of  their  own 
authority,  mutually  assisting  each  other  against  all  who 
oppose  them,  and  engaged  in  executing  some  design  in  a 
violent  and  turbulent  manner,  to  the  terror  and  alarm  of 
by-standers  or  the  neighborhood.  In  a  riot,  all  who  partici- 
pate are  principals.  It  is  an  offense  in  which  there  must  be- 
three,  or  may  be  many,  actors. 

The  law  does  not  distinguish  between  the  relative  degree 
of  violence  used  by  individuals,  but  every  one  who  partici- 
pates is  responsible  for  all  that  has  taken  place.  All  who 
have  participated  are  to  be  jointly  indicted  and  jointly  tried. 
The  only  discrimination  which  the  law  makes  is  the  discre- 
tion given  to  the  court  in  apportioning  the  degree  of  pun- 
ishment. If  a  riot  takes  place,  all  who  aid,  encourage  or 
promote  it,  by  words,  signs,  gestures,  or  other  acts,  are 
principals.  It  is  not  necessary  that  a  party  should  commit 
personal  violence ;  being  armed  with  offensive  weapons,  or 
making  use  of  threatening  speeches  or  turbulent  gestures  • 
indeed,  any  act  of  assistance  or  encouragement  is  sufficient 
Vol.  XL— 2. 


Digitized  by  LjOOQIC 


18  COURT  OF  COMMON  PLEAS. 

People  o.  Judson.  , 

to  make  him  a  principal.  Under  this  head  your  inquiries 
will  be  directed  to  what  took  place  at  the  opera-house  and 
its  vicinity  upon  the  evenings  of  Monday  and  Thursday. 
The  first  will  embrace  what  occurred  within  the  theater ; 
the  latter,  what  occurred  within  and  without.  Whatever 
opinion  may  be  entertained  of  the  propriety  of  dramatic 
and  theatrical  representations,  it  is  lawful  to  represent  and 
lawful  to  witness  them.  One  of  the  consequences  result- 
ing from  this  species  of  amusement  is  the  right  of  the  audi- 
ence to  give  spontaneous  expression  to  the  feelings  of 
approbation  or  disapprobation  which  the  representation 
inspires.  This  is  nothing  more  than  the  right  which  any- 
one has  to  criticize  a  book,  or  any  work  of  art,  presented 
for  his  entertainment  or  profit.  In  the  theater  this  has 
been  a  right  of  immemorial  usage;  but  it  does  not  rest  on 
that  alone,  for  it  has  received  the  solemn  sanction  of  a 
court  of  justice.  [The  judge  then  read  a  decision  of  Sir 
James  Mansfield,  in  a  case  arising  out  of  the  O.  P.  riots 
of  London.]  This  is  a  privilege,  as  you  will  perceive  by 
the  authority  I  have  read,  which  has  its  limitations.  It 
does  not  imply  a  right  to  create  a  tumult  in  the  theater,  to 
throw  missiles  at  the  actors,  or  to  destroy  property.  Nor 
does  it  imply  the  right  of  a  few  to  give  or  continue  the 
expression  of  their  disapprobation  in  such  a  manner  as  to 
prevent  the  majority  present  from  witnessing  the  perform- 
ance, if  they  desire  to  do  so.  Least  of  all  does  it  imply  a 
right  to  combine,  and  go  to  the  theater  to  prevent  a  partic- 
ular performance,  or  to  hiss  an  actor  from  the  stage.  The 
simple  course  for  a  person  who  dislikes  an  actor  is  to  abstain 
from  visiting  the  theater  when  he  plays ;  and  if  the  patrons 
of  such  places  concur  in  that  dislike,  the  interest  of  the 
proprietor  will  speedily  dictate  the  necessity  of  withdraw- 
ing the  performer.  There  is  no  reason  why  a  theater,  more 
than  any  other  place,  should  be  turned  into  an  arena  for 
the  display  of  lawless  force  and  violence.  You  will  inquire 
into  all  that  transpired  within  the  opera-house  upon  the 
Monday  night  in  question  ;  and  if  you  are  satisfied  that  any 
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parties  there  were  guilty  of  a  riot,  within  the  definition  I 
have  given,  you  will  indict  them  accordingly. 

The  judge  then  referred  to  the  events  of  Thursday  night, 
and  gave  the  same  instruction,  saying  that  the  jury  must 
distinguish  between  participants  and  mere  spectators,  and 
that  it  was  very  wrong  for  citizens  to  linger  about  the 
scene  of  a  riot.  By  the  accession*  of  numbers  they  give 
confidence  and  boldness  to  the  rioters,  and  render  more 
difficult  the  efforts  of  the  authorities  to  check  it.  But  so 
strong  is  human  curiosity  that  even  well-disposed  citizens 
are  attracted  by  the  excitement.  To  courageous  minds 
there  is  a  fascination  from  the  very  presence  of  danger,  and 
a  distinction  must  be  carefully  drawn  between  those  who 
were  mere  lookers-on  and  those  who  were  'stimulating  and 
encouraging  the  riot.  He  then  defined  the  crime  of  arson, 
and  referred  to  those  charged  with  an  attempt  to  fire  the 
opera-house.  He  said  the  jury  should  also  look  into  the 
conduct  of  the  police  force;  and  if  any  member  of  that 
body  gave  aid  or  countenance  to  the  rioters,  he  should  be 
indicted  and  made  an  example  of.  If  he  willfully  neglected 
his  duty,  he  is  liable  to  be  prosecuted ;  if  he  failed  to  per- 
form it,  he  was  unworthy  of  his  place;  and  in  scrutinizing 
the  conduct  of  public  officers,  very  little  allowance  should 
be  made  for  the  apprehension  of  personal  danger,  for  if  an 
officer  lacked  the  constitutional  courage  essential  to  the 
discharge  of  his  duty,  he  should  abstain  from  intruding 
himself  into  such  an  office.  He  has  no  more  excuse  for  his 
misconduct  than  the  coward  who  enlists  as  a  soldier. 

The  remainder  of  Judge  Daly's  charge  related  to  certain 
local  laws,  and  matters  of  less  general  interest.  He  closed 
by  saying,  in  respect  to  the  subject  which  had  occupied  the 
principal  part  of  his  charge,  that  if  the  grand  jury  did  their 
duty,  the  court  would  not  be  found  wanting  in  theirs. 

The  Trial. 

The  evidence  taken  before  Judge  Edmonds  and  the  affi- 
davits and  examination  before  the  magistrates,  previous  to 
the  commitment  of  the  persons  charged  with  creating,  inci- 
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ting  to,  and  participating  in,  the  riot,  were  laid  before  the 
grand  jury,  who,  on  the  23d  of  June,  1849,  found  a  bill  of 
indictment  against  the  following  persons  jointly,  for  riot : 

E.  Z.  C.  Judson,  George  Douglass, 

Thomas  Bennett,  John  Norris, 

James  Matthew,  Hugh  McLaughlin, 

Alexander  Hosack,'  Thomas  Green, 

Daniel  A.  Adriance,  James  O'Neill, 

all  of  whom  were  placed  upon  trial  together,  at  the  following 
September  Term  of  the  Court. 

Court  of  General  Sessions, 
for  the  City  and  County  of  New  York. 

September  Term,  1849. 

Before  Judge  Daly,  of  the  Court  of  Common  Pleas,  and 
Aldermen  Wood  and  Kelly. 

Jonas  P.  Phillips,  Assistant  District  Attorney,  John 
McKeon,  District  Attorney,  and  James  B.  Whiting,  Ex- 
District  Attorney,  appeared  for  the  prosecution. 

i 

Counsel  appeared  for  the  prisoners,  respectively,  as  fol- 
lows: James  M.  Smith,  for  Judson;  E.  Blankman,  for  Ben- 
nett; John  D.  Sherwood,  for  Matthew;  E.  Boudinot,  for 
Hosack  ;  George  I.  Cornell,  for  Adriance  ;  Bichard  Busteed, 
for  Douglass ;  John  M.  B.  Scoles,  for  Norris ;  J*  M.  Mason, 
for  McLaughlin ;  Augustus  Schell,  for  Green  ;  H.  Morrison, 
for  O'Neill. 

On  the  opening  day  of  the  trial,  September  13th,  1849,  an 
immense  crowd  gathered  in  and  about  the  city  hall,  filling 
the  passages  leading  to  the  court  room,  upon  the  opening 
of  the  doors  of  which  the  crowd  forced  their  way  in,  filling 
every  part  of  it  almost  instantly,  and  so  completely  blocking 
up  all  access  to  it  that  it  was  a  long  time  before  order  could 
be  restored,  or  the  judges,  counsel  and  officers  could  get  in. 
As  there  was  some  apprehension  of  an  attempt  to  rescue 
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the  prisoners,  they  were  brought  in,  after  much  difficulty, 
surrounded  and  strongly  guarded  by  a  powerful  police  force, 
when  the  trial  proceeded,  which  lasted  seventeen  days,  the 
court  opening  at  nine  in  the  morning,  and  sitting  nearly 
every  day  until  near  midnight. 

James  M.  Smithy  counsel  for  the  prisoner  Judson,  moved 
that  he  be  tried  separately,  upon  the  ground  that  the  other 
prisoners  were  strangers  to  him,  with  whom  he  was  in  no 
way  connected,  and  that  if  tried  together  with  them  his 
defense  might  be  confounded  with  theirs.  He  further 
urged  that  strong  prejudices  had  been  excited  against  Jud- 
son since  the  riot  by  means  of  the  public  newspapers,  which 
had  been  constantly  denouncing  as  immoral  and  infamous 
the  course  of  the  weekly  journal  known  as  "Ned  Buntline's 
Own,"  which  was  managed  and  edited  by  him,  and  had 
published  many  things  about  his  life  and  character  wholly 
distinct  from  the  riot,  and  that  it  would  be  impossible  for 
him  to  have  a  fair  trial  unless  he  was  tried  separately.  He 
also  asked  for  the  postponement  of  his  trial  upon  the  ground 
that  he  had  been  unable  to  secure  the  attendance  of  Moses 
H.  Grinnell  and  Duncan  C.  Pell,  signers  of  the  letter  calling 
upon  Macready  to  perform,  both  of  whom  were  material 
witnesses,  but  whom,  after  the  greatest  diligence,  the  pris- 
oner was  unable  to  subpoena,  as  they  kept  out  of  the  way; 
and  he  further  claimed  that,  as  a  matter  of  law,  the  prisoner 
was  entitled  to  a  separate  trial  if  he  thought  proper  to 
demand  it. 

Baste ed  also  moved  for  a  separate  trial  for  Douglass, 
upon  the  ground  that  he  was  a  minor  and  deaf,  and  because 
*he  was  entitled  to  it  as  a  matter  of  right.  Cornell  made 
the  same  motion  for  Adriance,  and  Scoles  moved  to  postpone 
the  trial  of  Norris  because  of  the  absence  of  a  material 
witness. 

McKeon,  District  Attorney,  challenged  the  counsel  for 
the  defense  to  produce  a  single  case  where  persons  indicted 
jointly  for  a  riot  had  been  granted  a  separate  trial.     He 
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cited  Rex  v.  Scott  et  al,  3  Burr.,  1262;  Rex  v.  Heaps, 
2  Salk.,  594 ;  Regina  v.  Tulston  and  others,  2  Ld.  Ray.,  1210 ; 
Rex  v.  Sudbury  and  others,  1  id.  484;  State  v.  Pugh  and 
others,  2  Hayw.  N.  C,  55;  Rex  v.  Cox  and  others,  4  Carr. 
&  P.,  538,  and  Archbold's  Criminal  Law,  upon  the  forms  of 
the  indictment,  to  show  that  all  who  participate  in  a  riot 
may  be  indicted  together  and  tried  jointty. 

Whiting,  for  the  prosecution,  said  the  application,  as  a 
matter  of  right,  was  preposterous,  and  that  the  application 
of  Judson  to  postpone  for  want  of  witnesses  was  not  made 
in  good  faith ;  that  his  affidavit  did  not  show  what  efforts 
he  had  made  to  subpoena  Messrs.  Grinnell  and  Pell,  nor 
what  he  expected  to  prove  by  them.  He  and  all  the  pris- 
oners had  been  indicted  last  June.  They  had  had  nearly 
three  months  to  prepare  for  trial.  They  had  all  been  ad- 
vised for  the  last  nine  days  that  the  case  would  be  positively 
brought  to  trial  to-day,  and  no  one  of  them  had  shown  that 
they  had  done  anything  to  secure  the  attendance  of  the 
witnesses  of  whose  absence  thejT  complained. 

The  District  Attorney  stated  that  he  had  dispatched  a 
messenger  to  the  place  of  business  of  Messrs.  Grinnell  and 
Pell ;  that  both  gentlemen  declared  that  they  were  ready 
to  come  at  once  to  the  court  whenever  they  were  required ; 
that  they  had  never  kept  out  of  the  way ;  that  they  had 
never  been  informed  by  Judson,  or  by  any  one,  that  they 
were  wanted  as  witnesses ;  and  that  they  might  easily  have 
been  subpoenaed  either  at  their  residences  or  at  their  places 
of  business.  He  further  added,  in  respect  to  the  claim  of 
the  prisoner  Douglass  for  a  separate  trial,  upon  the  ground 
that  he  was  deaf  and  a  minor,  that  it  furnished  and  could  • 
furnish  no  explanation  of  what  the  prosecution  would  show, 
that  he  was  taken  in  the  act  of  throwing  a  brickbat,  for 
which,  as  would  appear,  neither  his  youth  nor  his  deafness 
had  disqualified  him. 

Judge  Daly. — The  application  is  twofold.  Four  of  the 
defendants  move  for  separate  trials,  and  two  of  these  de« 
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fendants,  in  the  event  of  the  denial  of  that  application, 
move  to  postpone  the  cause,  from  the  absence  of  material 
witnesses.  The  grand  jury  have  included  all  the  defend- 
ants in  one  indictment,  with  the  view  that  they  should  be 
tried  together  for  one  offense — the  propriety  of  which 
course  is  obvious.  The  acts  of  each  individual  constitute 
part  of  the  history  of  a  common  transaction ;  and,  to  enable 
the  jury  to  determine  whether  a  riot  existed,  they  should 
have  detailed  to  them  the  acts  of  all  the  parties  indicted 
for  creating  or  maintaining  a  riot.  If  the  defendants,  in- 
stead of  being  tried  together,  should  be  tried  separately,  it. 
would  be  necessary  to  repeat  a  great  portion  of  the  same 
testimony  in  each  case,  which  would  lead  to  an  unnecessary 
consumption  of  public  time,  and  greatly  increase  the  ex- 
pense of  the  trial,  to  say  nothing  of  the  loss  and  incon- 
venience to  jurors,  witnesses,  etc.  There  are,  therefore, 
the  strongest  reasons  for  trying  all  the  defendants  together. 
The  cases  cited  by  the  district  attorney  show  that  all  who 
participate  in  a  riot  may  be  indicted  jointly  and  tried 
together.  In  a  case  not  cited  by  him  {The  Queen  v.  Solely 
and  others,  2  Salk.,  593)  it  is  said,  by  the  court,  that  a  riot 
is  a  u  compound  offense,"  to  constitute  which  there  must 
be  an  unlawful  assembly  of  more  than  two  persons.  All, 
therefore,  who  unite  or  participate  in  it  are  principals,  and 
jointly  guilty  of  the  offense.  It  is  not,  consequently,  a 
matter  of  right  to  be  tried  separately  for  the  offense,  though 
the  court  undoubtedly  have  a  discretion.  If  there  is  reason 
to  believe  that  a  party  cannot  have  a  fair  trial — if  mingling 
his  case  with  that  of  the  others  may  tend  seriously  to  his 
detriment  or  prejudice — he  should  have  a  separate  trial. 
There  is  nothing,  however,  in  the  affidavit  of  the  defendant 
Judson  to  induce  the  court  to  grant  him  a  separate  trial. 
Nothing  appears  from  which  the  court  might  infer  that  his 
rights  would  be  affected,  in  the  slightest  particular,  by  try- 
ing him  jointly  with  the  rest.  Nor  is  the  deafness  of  the 
defendant  Douglass,  or  his  youth,  a  reason  for  granting  him 
a  separate  trial.     Whatever  considerations  may  arise  fn  m 
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his  youth  may  as  well  be  addressed  to  one  jury  as  to 
another. 

The  motion  to  put  off  the  trial  must  also  be  denied. 

The  defendants  have  not  shown  due  diligence.  The  trial 
of  this  case  has  been  delayed  for  a  long  time ;  indeed,  it 
has  been  delayed  so  long  as  to  afford  ground  for  public 
complaint.  It  is  very  different  from  the  ordinary  class  of 
criminal  trials.  The  transaction  involved  in  it  is  more 
especially  of  a  public  nature.  The  great  number  of  defend- 
ants of  counsel  and  of  witnesses  distinguish  it  from  other 
cases.  It  was  set  down,  therefore,  at  the  beginning  of  the 
term  for  a  certain  day,  that  ample  time  might  be  afforded 
to  parties  to  get  ready,  and  all  parties  were  notified  that  it 
would  be  proceeded  with  to-day.  The  defendant  Judson, 
having  neglected  to  make  an  effort  to  get  his  witnesses  with 
due  diligence,  if  these  witnesses  were  material,  cannot  now 
ask  to  put  off  the  cause.  He  has  not  shown  that  the  wit- 
nesses are  material.  He  has  not  disclosed  what  he  expects 
to  prove  by  the  two  witnesses  alleged  to  be»absent. 

It  would  be  insufficient  for  the  postponement  of  the  most 
ordinary  suit  in  a  civil  court,  and  is  entitled  to  but  little 
weight  on  an  application,  by  a  single  individual,  for  the 
postponement  of  a  case  of  this  magnitude,  when  the  parties, 
witnesses,  etc.,  are  so  numerous.  There  should  be  a  good, 
substantial  reason  either  for  postponing  the  cause  or 
authorizing  separate  trials,  which,  in  the  opinion  of  a 
majority  of  this  court,  does  not  appear.  For  these  reasons 
the  applications  for  separate  trials,  as,  also,  to  postpone 
trials,  are  denied. 

The  prisoners  were  thereupon  arraigned,  and  each, 
through  his  counsel,  pleaded  not  guilty. 

Four  days  were  spent  in  obtaining  a  jury.  By  the  act  of 
1847  every  person  tried  for  an  offense  not  punishable  with 
death,  or  by  imprisonment  in  the  state  prison  for  life,  is 
entitled  to  challenge  five  jurors  peremptorily.  Under  this 
act  BuBteed  claimed  that  each  of  the  prisoners  was  entitled 
to  five  peremptory  challenges. 
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The  District  Attorney  objected.  He  insisted  that  the 
prisoners  were  tried  collectively  for  one  offense,  and  that 
there  could  be  on  their  behalf  but  five  peremptory  chal- 
lenges altogether. 

The  court  held  that  each  prisoner  under  the  act  was 
entitled  to  five  peremptory  challenges.  If  this  construction 
were  not  given,  one  prisoner  might  exhaust  the  five  chal- 
lenges and  place  it  out  of  the  power  of  the  others  to  exer- 
cise a  right  which  was  manifestly  designed  for  the  pro- 
tection of  every  individual  who  was  put  upon  his  trial  for 
a  criminal  offense.  It  would  in  this  case,  from  the  number 
of  persons  upon  trial,  greatly  increase  the  difficulty  of 
obtaining  a  jury,  but  that  was  unavoidably  incident  to 
trying  so  many  persons  collectively  for  the  crime  of  creat- 
ing a  riot. 

The  jury  were  then  called.  The  first  juror  called  was 
challenged  to  the  favor,  and  triers  were  appointed.  He 
declared  that  he  believed  that  a  riot  had  occurred  on  the 
night,  of  the  10th  of  May.  Smith  insisted  that  this  dis- 
qualified him,  as  that  was  one  of  the  questions  to  be  tried. 
Judge  Daly  then  charged  the  triers,  who,  after  conferring 
together,  found  that  the  juror  was  competent,  upon  which 
he  was  immediately  challenged  by  the  defense  peremptorily 
and  set  aside.  As  each  juror  was  called,  a  challenge  to  the 
favor  was  interposed  and  tried.  Each  of  the  ten  counsel 
exercised  the  right  of  interrogating  the  juror,  of  discussing 
the  admissibility  of  the  questions  put  to  him,  the  great  bulk 
of  which  were  overruled  by  the  court  as  irrelevant,  but 
were  again  put  as  each  new  juror  was  called,  and  pertina- 
ciously insisted  upon  in  declamatory  speeches  designed  to 
prejudice  the  jury  against  any  trial  of  the  prisoners  at  all. 
These  occasions  were  so  constantly  taken  advantage  of  for 
declamatory  denunciations  of  the  prosecution,  and  for  com- 
mentary upon  the  rights  of  the  prisoners  upon  political  or 
popular  grounds,  that  at  last  Whiting,  on  the  part  of  the 
prosecution,  made  an  energetic  appeal  to  the  bench,  in 
response  to  which  Judge  Daly  condemned  the  course  of 
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the  counsel,  and  in  the  course  of  his  remarks  characterized 
it  as  an  abuse  of  the  privilege  of  challenge,  and  so  calcu- 
late^, if  persevered  in,  to  bring  the  administration  of  jus- 
tice into  contempt. 

Mr.  Smith  asked  the  judge  if  any  of  these  remarks 
applied  to  him. 

Judge  Daly  replied  that  what  he  said  would  apply  to  the 
counsel  for  the  defense  generally. 

Mr.  Smith  retorted,  that  where  rebuke  was  undeserved 
it  was  harmless,  and  he  did  not  apply  one  word  of  all  that 
had  just  reached  his  ears  from  the  bench  to  himself;  such 
reproof  was  as  unjust  as  it  was  unmerited.  So  far  as  his 
conduct  was  concerned,  he  should  pursue  a  fearless  course. 
He  should  never  quarrel  with  the  law,  but  should  defend 
the  rights  of  his  clients  according  to  the  best  of  his  abili- 
ties, unawed  by  courts,  counsel,  jurors  or  witnesses. 

Judge  Daly  remarked,  in  answer,  that  Mr.  Smith  was 
certainly  correct  in  saying  that  rebuke  was  harmless  if 
undeserved. 

The  constant  interposition  of  irrelevant  questions,  of 
discussing  their  admissibility,  the  ruling  upon  them,  the 
necessity  of  triers  in  each  case  to  determine  each  juror's 
qualification,  and  the  right  exercised  by  each  counsel  to 
express  his  views  to  the  triers  upon  the  competency  of  each 
juror,  led  to  a  great  consumption  of  time  and  greatly  in- 
creased the  difficulty  of  procuring  a  jury.  The  panel, 
though  a  large  one,  was  exhausted  on  the  third  day,  and 
the  sheriff  was  ordered  by  the  court  to  summon  one  hun- 
dred more  by  the  following  morning,  to  which  the  counsel 
for  the  defense  objected,  upon  the  ground  that  the  court 
had  no  power,  under  the  statute,  except  to  order  the  addi- 
tional panel  to  be  summoned  in  the  same  manner  and  upon 
the  same  notice  as  the  first  panel,  which  would  have  involved 
a  delay  of  several  days.  The  court  overruled  the  objection, 
and  the  defense  excepted. 
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On  the  appearance,  upon  the  following  morning,  of  a  hun- 
dred additional  jurors,  Smith  applied  to  the  court  for  time 
to  prepare  the  necessary  papers  to  challenge  the  array.  The 
application  was  refused,  and  the  calling  of  the  jurors  was 
proceeded  with  as  upon  the  previous  days,  and  at  a  late 
hour,  near  midnight,  a  jury  was  obtained,  and  the  following 
persons  were  impaneled  and  sworn  : 

1.  Joseph  Browner,  756  Greenwich  street. 

2.  Cornelius  Dewitt,  liquor  dealer,  135  Amos  street. 

3.  David  Page,  public  house,  corner  West  and  Hoboken 
streets. 

4.  Patrick  Downey,  tinsmith,  387  Grand  street. 

5.  Robert  Waterhouse,  grocer,  51  Pitt  street. 

6.  Charles  Buckstone,  grocer,  115  Amos  street. 

7.  Wm.  Browning,  364  Washington  street. 

8.  Alanson  H.  Scudder,  dry  goods,  44  Hammond  street. 

9.  Jeremiah  Hawley,  fruit  merchant,  10  Fulton  street. 

10.  Thomas  P.  Cooper,  grocer,  103  East  Broadway. 

11.  Gorham  P.  Taylor,  grocer,  122  Monroe  street. 

12.  David  Newman,  grocer,  81  Broad  street. 

On  the  opening  of  the  court  upon  the  fifth  day  Sherwood 
applied  for  a  separate  trial  for  the  prisoner  Matthews.  The 
application  was  denied,  and  the  court  ordered  the  trial  to 
proceed. 

Jonas  B.  Phillips  assistant  district  attorney,  opened  the 
case,  on  the  part  of  the  prosecution,  as  follows : 

Never,  in  the  history  of  the  criminal  jurisprudence  of  this 
State,  has  a  trial  occurred  which  has  created  an  interest  so 
intense,  profound  and  unusual  as  this.  The  prisoners  are 
arraigned  as  the  participators  and,  some  of  them,  as  the 
getters  up  of  the  fearful  riot  at  the  opera-house  on  the  10th 
of  May  last,  the  putting  down  of  which,  by  a  necessary 
resort  to  military  force,  has  carried  affliction  and  desola- 
tion to  so  many  hearts  and  homes.  Mr.  Phillips  gave 
the  legal  definition  of  a  riot,  as  laid  down  in  the  books 
of  authority,  and  then  proceeded.    It  cannot  be  denied 
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that  a  riot  existed,  although,  from  the  extraordinary  course 
pursued  in  the  impaneling  of  the  jury,  it  is  impossible  to 
anticipate  what  will  be  insisted  upon  or  called  in  ques- 
tion by  the  defense.  The  counsel  then  proceeded  to  state 
what  the  prosecution  would  show  to  prove  the  existence 
of  a  riot,  and  to  establish  the  active  participation  of  all 
the  prisoners  in  it,  and  especially  of  the  prisoner  Judson, 
whom  he  characterized  as  the  most  prominent,  and  the 
one  who  was  mainly  responsible  for  all  the  blood  that  had 
been  spilt,  and  for  the  lives  that  had  been  lost  upon  that 
disastrous  and  memorable  night.  You  are,  gentlemen, 
said  Mr.  Phillips,  in  conclusion,  the  conservators  of  the 
public  peace,  the  guardians  of  the  laws  which  have  been 
violated,  and  upon  the  vindication  of  which  depends  the 
security  of  every  man's  person  and  property.  You  are  here 
as  the  custodians  of  the  rights  of  all  classes  of  your  fellow- 
citizens,  who  are  anxiously  watching  the  progress  and  await- 
ing the  result  of  this  trial,  and  when  we  have  laid  the 
evidence  before  you  of  the  existence  of  the  riot,  and  of 
the  participation  of  every  one  of  the  defendants  in  it,  the 
responsibility  will  be  upon  you  to  determine  whether  law 
and  order,  and  the  security  that  attends  it,  shall  be  main- 
tained in  the  community  or  not.  It  will  be  for  you,  when 
we  have  put  in  our  proof,  and  after  you  have  heard  what 
answer,  if  any,  can  be  made  to  it,  to  say  whether  a  riot 
existed,  and  whether  all  or  any  of  the  prisoners  were  unlaw- 
ful actors  and  participators  in  it.  When  we  have  discharged 
our  duty,  we  will  leave  it  to  you  to  say  whether  lawless  vio- 
lence and  ruffianism  can  stalk  abroad  with  impunity,  and, 
in  the  spirit  already  exhibited  at  this  trial,  scoff  at  justice. 
To  you  justice  presents  her  solemn  scales,  and  we  expect, 
as  your  fellow-citizens  expect,  that  you  will  hold  them  with 
a  firm,  a  steady,  and  an  impartial  hand. 

Evidence  fob  the  Prosecution. 

All  the  facts  relating  to  the  riot,  from  the  first  manifesta- 
tion of  disturbance  in  the  theater,  upon  the  appearance  of 
Macready,  until  the  final  suppression  of  it,  with  the  aid  of 
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the  military,  were  minutely  detailed  by  the  recorder,  Fred- 
erick A.  Tallmadge,  and  by  the  several  captains  of  police 
and  policemen  who  were  upon  duty  and  actively  engaged  in 
preserving  the  theater  from  destruction  ;  in  frustrating  the 
attempt  which  had  been  made  to  set  it  on  fire,  and  in  aiding 
to  quell  the  riot ;  whose  testimony  collectively  presented  a 
clear  and  consistent  narrative  of  what  had  occurred,  as 
already  stated  in  the  history  which  has  been  given  of  the 
riot. 

In  respect  to  the  prisoners,  it  was  shown  that  Judson  had 
written  and  published  articles  in  his  newspaper  drawing 
public  attention  to  the  differences  between  Forrest  and  Mac- 
ready.  That  on  the  day  preceding  the  riot  he  had  avowed 
his  intention  to  carry  Forrest  through,  and  that  he  afterward 
declared  that  he  would  be  present  to  head  the  movement ; 
that  in  the  course  of  the  day  he  told  one  of  the  witnesses 
that  there  would  be  a  disturbance ;  that  he  considered 
himself  as  the  leader  of  the  native  American  party  in  the 
matter;  that  if  Forrest  was  right  he  meant  to  see  him 
through ;  that  the  witness  told  Judson  that  he  had  issues 
enough  upon  his  hands,  he  thought,  without  interfering  in 
this ;  that  he,  the  witness,  expected  that  there  would  be 
some  hard  fighting,  and  that  he  advised  Judson  to  keep  out 
of  it,  to  which  Judson  answered,  "That  may  be,  but  I  mean 
to  see  it  out."  He  told  his  brother-in-law  that  one  of  the 
editors  of  the  Courier  and  Enquirer,  had  applied  to  him  to 
head  the  riot  that  was  to  occur  that  night  at  the  Astor 
Place  opera-house ;  that  he  had  ascertained  that  the  city 
authorities  meant  to  call  upon  the  military  to  support  them, 
and  that  it  was  an  outrage  upon  the  rights  of  the  people  ; 
that  upon  leaving  his  house  that  evening  he  had  disguised 
himself  in  his  brother-in-law's  coat,  armed  himself  with  a 
pair  of  revolvers,  and  took  with  him  what  he  called  his 
brother's  Roman  sword;  that  he  was  asked  why  he  had 
brought  that  with  him,  and  he  answered  that  it  would  make 
such  a  show;  that  when  he  came  to  the  front  of  the  opera- 
house  he  asked  if  there  were  any  Americans  there,  and  was 
answered  by  a  young  man  that  he  was  a  Northern  Liberty 
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boy ;  that  Judson  then  went  tip  to  a  body  of  young  men 
who  were  engaged  in  acts  of  violence,  and  said  that  he  was 
Ned  Buntline,  and  that  that  body  wanted  a  nucleus ;  that 
they  did  not  act  in  concert,  and  suggested  whether  they 
could  not  get  up  the  cry  of  fire,  and  that  one  of  the  young 
men  who  was  acting  with  him  answered  that  it  would  be 
difficult,  but  that  the  hooks  and  ladders  were  all  ready ;  that 
he  said  if  they  were  there  they  could  enter  the  opera-house 
by  the  back  part  and  drive  the  audience  out,  and  that  he 
and  the  other  then  consulted  as  to  how  they  could  raise  the 
alarm  of  fire ;  that  Judson  proposed  that  they  should  get  a 
lot  of  shavings  together  and  set  fire  to  them ;  that  after  fre- 
quent conference  with  the  young  men  by  whom  he  was 
surrounded,  who  were  engaged  in  throwing  stones,  and  the 
number  of  which  was  constantly  augmenting,  Judson  drew 
his  sword,  when,  being  told  that  one  of  the  police  captains 
was  watching  him  and  that  he  had  better  go  home,  he  went 
away  and  gave  the  sword  to  his  brother-in-law  to  take  back 
to  his  residence,  when,  taking  a  revolver,  he  returned  and 
again  mingled  actively  with  the  rioters ;  that  he  was  heard 
to  declare  that  it  was  a  shame  that  Americans  should  be 
scared  so,  and  one  of  the  policemen  testified  that  he  appeared 
to  be  the  center  about  which  every  thing  moved.  He  was 
heard  to  call  out,  "  Don't  back  down,  don't  back  down,"  and 
to  declare  that  it  was  the  duty  of  the  people  to  resist  the  mili- 
tary ;  that  he  called  out  in  aloud  voice,  "The  ground  is 
your  own,  and  I  will  assist  you  in  defending  your  rights," 
and  was  seen  throwing  up  his  hands,  exciting  the  mob  and 
calling  out,  "  You  need  not  be  alarmed ;  they  have  got 
nothing  but  blank  cartridges  ; "  that  he  was  arrested  by  a 
policeman,  but  afterward  escaped  in  the  confusion  and 
tumult ;  that  he  was  followed,  and  was  arrested  again  a  day 
or  so  after  the  riot  was  over. 

It  was  shown  that  Douglass  had  thrown  stones  and  had 
been  very  active  in  assaulting  the  theater.  Matthews  was 
seen  in  the  midst  of  the  mob,  and  was  heard  to  call  out, 
"  Fight,  fight."  By  another  witness  he  was  seen  with  a 
stone  in  his  hand  in  the  act  of  throwing  it,  and  had  stooped 


Digitized  by  LjOOQIC 


NEW  YORK— SEPTEMBER,  1849.  81 

People  v.  Judson. 

down  and  had  taken  another  stone  which  he  was  in  the  act 
of  throwing  when  he  was  arrested. 

O'Neill  was  arrested  with  a  stone  in  his  hand,  and  while 
he  was  in  the  act  of  throwing  it. 

Green  had  thrown  a  stone  and  was  arrested  with  another 
in  his  hand. 

Adriance  had  been  very  active  in  the  front  rank  of  the 
rioters.  He  was  seen  to  throw  stones;  to  rally  others 
together  for  the  rescue  of  prisoners  from  the  police,  and  was 
arrested  while  in  the  act  of  rescuing  a  prisoner,  and  with  a 
paving  stone  in  his  hand. 

Bennett  was  heard  to  shout,  "  Victory !  victory !  "  in  the 
struggle  with  the  police.  It  was  also  shown  that  he  wore  a 
policeman's  star,  and  was  seen  swinging  something  over  his 
head,  which  the  witness  could  not  see  distinctly,  but  which 
appeared  to  him  to  be  a  weapon. 

Norris  and  McLaughlin  were  both  seen  in  the  act  of 
throwing  stones  at  the  theater,  and  Hosack  was  seen  to  throw 
stones  at  the  theater  and  at  the  military. 

The  witnesses  on  the  part  of  the  prosecution  were  sub- 
jected to  such  protracted  and  annoying  cross-examinations, 
on  the  part  of  several  of  the  counsel  for  the  defense,  as  to 
lead  them  frequently  to  appeal  to  the  court.  The  counsel 
for  the  prosecution  repeatedly  remonstrated,  and  called  upon 
the  court  to  check  the  course  of  the  cross-examination  and 
protect  the  witnesses.  This  was  especially  the  case  during 
the  cross-examination  of  the  witnesses  who  proved  the  com- 
plicity of  Judson. 

One  of  these  witnesses,  John  McChesney,  an  acquain- 
tance of  Judson,  testified  that  he  had  had  a  good  opinion  of 
him  until  he  witnessed  his  conduct  in  inciting  and  directing 
the  riot,  when  he  experienced  a  great  revulsion  of  feeling 
toward  him.  This  remark,  and  the  clear  and  consistent 
account  which  this  witness  gave  of  the  acts  of  Judson,  espe- 
cially while  conspiring  with  and  directing  a  numerous  body 
of  young  men  with  whose  acts  the  riot  in  the  street  com- 
menced, caused  the  witness  to  be  subjected  to  a  long  cross- 
examination  on  the  part  of  Judson's  counsel,  the  effect  of 
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which  was  to  strengthen  instead  of  weakening  the  witness' 
testimony,  and  during  which  the  counsel  frequently  indulged 
in  comments  and  reflections  upon  the  motives  and  character 
of  the  witness,  which  was  carried  to  such  a  length  that  the 
district  attorney  appealed  to  the  court. 

Judge  Daly  said  that  these  comments  and  reflections 
upon  the  witness  could  not  be  allowed ;  that  the  witness 
stood  unimpeached  before  the  court,  and  that  there  was 
nothing  in  his  replies  to  the  questions  put  to  him,  which 
had  been  uniformly  direct  and  clear,  that  justified  any  such 
remarks  upon  his  motives  and  character;  that  the  court 
would  not  suffer  the  counsel  to  browbeat  and  intimidate  a 
witness  in  this  way.  Your  client,  Mr.  Smith,  said  the  judge, 
shall  have  a  fair  trial,  but  it  shall  be  a  thorough  and  a  full 
one,  and  no  effort  on  the  part  of  counsel  would  or  should 
prevent  competent  testimony  from  being  elicited. 

Smith  appealed  to  the  full  bench  to  know  if  the  implied 
censure  of  Judge  Daly  was  just  as  to  him. 

The  District  Attorney  asked  if  the  counsel  for  the  defense 
were  to  be  allowed  to  poll  the  bench  in  this  way.  The 
counsel  had,  no  doubt,  some  private  reason  known  to  him- 
self for  doing  so. 

Judge  Daly,  after  conferring  with  his  associates,  said  the 
majority  of  the  court,  himself  and  Alderman  Wood,  agreed 
that  the  course  of  the  counsel  justified  and  demanded,  on 
the  part  of  the  court,  the  remarks  which  had  been  made,  but 
that  his  remaining  associate,  Alderman  Kelly,  thought 
otherwise.  Alderman  Kelly,  from  the  commencement  to 
the  close  of  the  trial,  dissented  from  every  ruling  of  the 
court  which  was  made  upon  consultation. 

After  the  opinion  of  the  majority  of  the  court  had  been 
expressed,  the  foreman  of  the  jury  rose  and  said,  that  he 
desired  to  say,  for  himself  and  for  others  upon  the  jury,  that 
no  court  or  jury  had  ever,  in  their  opinion,  been  so  abused 
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and  insulted  as  upon  thi9  trial.  To  Mr.  Smith*  Yes,  sir, 
you  have  grossly  insulted  and  trifled  with  us  ever  since  the 
trial  commenced. 

Smith :  The  only  reply  that  I  have  to  make  is,  that  you, 
and  any  who  agree  with  you,  are  unfit  to  sit  upon  a  jury. 

Another  juryman  rising,  said,  "  You  utter,  sir,  what  you 
know  is  not  true." 

Smith  appealed  to  the  court. 

Judge  Daly  :  You  have  brought  it  upon  yourself,  Mr. 
Smith.  The  court  will  not  interfere.  If  you  are  through 
with  the  witness,  let  the  next  be  called. 

Walter  Corbyn  was  next  called,  and  testified  that  he  had 
a  conversation  with  Judson  a  day  or  two  before  the  riot, 
respecting  what  would  occur  at  the  opera-house  upon  the 
night  of  the  10th. 

District  Attorney :  Will  you  now  begin  and  tell  us  the 
time  of  day,  conversation  and  circumstances  ? 

Objected  to  by  Smith. 

District  Attorney :  State,  then,  the  conversation  had  with 
him  there? 

Smith  objected,  first,  that  no  riot  had  been  proved ;  and, 
secondly,  that  the  prosecution  had  no  right  to  go  into  a 
conversation  with  defendant  several  days  before  the  riot,  if 
there  had  been  one. 

Whiting  replied,  showing  that  it  had  been  proved — first, 
that  all  the  defendants  were  there  ;  and,  secondly,  that  a  riot 
within  the  definition  of  the  statute  had  most  palpably  occur- 
red; and  went  on  to  show  that  the  evidence  was  admissible. 
Vol.  XI— 3 
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Smith:  This  is  an  unwarrantable  assumption,  and  too 
monstrous  to  notice.  It  is,  in  effect,  saying,  that  all  persons 
present  with  a  multitude,  which  originally  met  for  proper 
purposes,  are  guilty  of  riot  because  present  as  spectators, 
merely. 

The  judge  and  district  attorney  said  that  no  such  propo- 
sition was  before  the  court. 

Smith :  It  is,  virtually ;  and  if  the  court  will  not  stop 
me,  and  interrupt  me  in  my  arguments,  I  will  go  on  and 
complete  my  argument. 

Judge  Daly  :  The  court  would  not  interrupt  counsel  if 
it  were  not  necessary. 

Smith  rejoined,  that  he  had  become  callous  to  the  rebukes 
of  the  court,  he  had  received  so  many,  and  said  something 
about  out-door  influence  as  controlling  the  court. 

Judge  Daly  stopped  the  district  attorney,  and  said — That 
it  was  true  that  a  prisoner's  declarations,  showing  an  intent 
to  commit  a  riot,  could  not  be  given  in  evidence  until  there 
was  general  evidence  of  a  riot  and  some  evidence  showing 
that  the  prisoner  had  participated  in  it.  He  said  he  had 
supposed  that  counsel  familiar  with  the  events  of  the  night 
of  the  10th  May  would  scarcely  have  insisted  that  there  was 
no  riot  in  contemplation  of  law,  and  that  in  view  of  the 
general  notoriety  of  the  circumstances,  and  the  fact  that 
they  could  be  attested  by  a  host  of  witnesses,  he  had  sup- 
posed that  the  counsel  for  the  defense  would  admit  the  fact. 
If  the  existence  of  the  riot  was  a  matter  of  doubt,  or  if  it 
were  difficult  of  proof,  he  could  perceive  the  motive  for  such 
a  course.  But  it  was  upon  a  par  with  the  whole  course  of 
conduct  that  had  characterized  the  defense.  The  affidavit 
of  the  prisoner,  Judson,  had  been  read  to  the  court,  in  which 
he  solemnly  swore  that  he  went  to  the  opera-house  as  a 
reporter,  and  had  nothing  to  do  with  the  attempts  at  vio- 
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knee ;  and  when  this  affidavit  is  found  to  be  wholly  incon- 
sistent with  the  shape  that  the  defense  is  now  made  to 
assume,  the  court  are  told,  that  as  this  affidavit  was  read 
before  the  impaneling  of  the  jury,  upon  an  application  to  put 
off  the  cause,  the  court  must  regard  it  as  out  of  the  case  and 
draw  no  inference  from  it.  I  tell  the  counsel  and  his  client 
that  this  flimsy  distinction  will  not  avail  them.  If  this 
affidavit  be  untrue,  it  is  not  in  their  power  to  purge  the 
recorded  lie.  It  was  read  in  the  hearing  of  every  juror  now 
impaneled,  and  has  been  given  to  the  world  through  the 
means  of  the  press,  and  if  the  defendant  Judson  supposes 
that  the  court  and  jury  can  dismiss  the  fact  from  their  mind, 
if  it  should  conflict  with  the  defense  he  proposes  to  set  up, 
then  he  has  but  little  acquaintance  with  the  nature  of  the 
human  mind.  But  for  the  purposes  of  this  testimony,  it  is 
unnecessary  to  go  into  further  evidence  of  the  existence  of 
the  riot  or  of  Judson's  participation.  Both  sufficiently 
appear  from  the  evidence  before  the  court.  The  witness 
Tilley  swears  he  saw  him  advising  and  consulting  with 
those  who  were  engaged  in  throwing  stones  at  the  theater  ; 
that  he  heard  him  say,  "Now,  boys,  for  another  shower 
before  the  military  comes."  This  was  not,  in  legal  contem- 
plation, inciting  to  a  riot.  It  was  acting  in  it,  guiding  and 
directing  it  after  it  had  begun.  It  is  not  necessary  that  a 
party  should  do  some  physical  act,  such  as  throwing  a  stone 
or  knocking  down  an  officer.  If  he  is  busy,  while  the  riot 
is  in  progress,  in  guiding  and  directing  and  stimulating 
others  to  acts  of  violence,  he  is  as  guilty  as  the  instruments 
he  puts  in  motion.  Of  the  riot  itself  there  is  abundant  evi- 
dence ;  evidence  that  the  theater  and  the  police  were  assailed  ; 
evidence  that  those  engaged  in  throwing  stones  were,  in  the 
language  of  the  witness,  wild  with  excitement.  An  ample 
foundation,  therefore,  had  been  laid  for  the  question.  The 
judge,  in  conclusion,  said  that  what  the  counsel  had  sug- 
gested about  out-door  influence  was  scarcely  entitled  to  the 
dignity  of  a  reply.  There  were  some  insinuations  that  were 
sufficiently  rebuked  by  the  majesty  of  silence,  and  if  this 
one  affected  the  law  member  of  the  court  alone  he  would 


Digitized  by  LjOOQIC 


86         '      COURT  OF  COMMON  PLEAS. 

People  t.  Judson. 

have  left  it  to  perish  upon  the  lips  that  uttered  it.  But  he 
was  here  as  the  mouth-piece  of  the  whole  court,  and,  speak- 
ing as  their  organ,  it  was  due  to  them  to  say  that  neither 
private  influence,  nor  the  influence  of  the  press,  nor  the 
united  influence  of  public  opinion,  would  weigh  aught  with 
this  court  when  the  question  before  them  was  the  guilt  or 
innocence  of  a  party  accused.  They  were  here  to  see  justice 
administered,  even  and  exact  justice,  and  it  should  be 
administered  equally  to  all.  They  would  allow  no  influ- 
ence, however  powerful,  to  deprive  a  freeman  of  the  rights 
guaranteed  to  him  by  law.  They  hoped  they  would  never 
be  found  wanting  in  sympathy  or  a  proper  feeling  of  human- 
ity toward  those  who  stand  accused  of  crime.  It  was  the 
duty  of  the  court  to  watch  over  the  innocent,  and  they  would 
admit  every  thing  that  might  tend  to  establish  the  innocence 
of  an  accused  person.  At  the  same  time  they  would  not 
permit  ingenious  counsel,  by  technical  obstacles  and  sophis- 
tical distinctions,  to  baffle  justice,  as  long  as  the  court  was 
gifted  with  the  intelligence  and  the  power  to  prevent  it.  In 
makiug  this  remark  the  court  wished  to  draw  a  distinction 
between  the  respective  counsel  for  the  defense,  and  did  not 
extend  this  remark  to  all.  It  was  unnecessary  to  particu- 
larize, as  the  distinction  could  be  readily  drawn.  It  was 
proper  to  say  that  there  was  an  inherent  difficulty  in  the 
trial  of  so  many  persons  together,  and  in  their  appearing  by 
so  numerous  an  array  of  counsel.  That  difficulty  was 
augmented  by  the  recent  act  of  the  legislature,  giving  the 
right  of  peremptory  challenge  in  cases  of  misdemeanors,  the 
reason  for  which  it  is  difficult  to  divine,  and  the  injurious 
operation  of  which  was  apparent  in  the  attempt  to  get  a  jury 
in  this  case.  Three  days  were  spent,  and  mainly  spent  in 
the  abuse  of  the  privilege  of  peremptory  challenge.  Jurors 
were  rejected  who  were  miracles  in  point  of  qualification ; 
and,  I  suppose,  no  jury  ever  sat  in  box  who  have  passed 
through  a  severer  test  than  the  jury  in  this  cause.  The 
defendants  have  obtained  an  impartial  jury,  if  ever  an 
impartial  jury  was  impaneled,  and  they  shall  have  an 
impartial  trial,  so  far  as  the  power  of  the  court  extends. 
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Some  of  the  counsel  for  the  defense  deport  themselves  as  if 
they  were  the  only  parties  who  had  any  interest  in  the  result 
of  the  trial,  and  as  if  every  facility  should  be  afforded  them 
to  enable  them  to  acquit  their  clients,  whether  innocent  or 
guilty.  Indeed,  it  would  seem  as  if  the  court,  and  not  the 
prisoners,  were  upon  trial.  As  the  proof  accumulates,  the 
more  uncontrollable  becomes  the  counsel.  If  this  could  be 
tolerated,  the  solemn  nature  of  a  public  trial  would  be  con- 
verted into  a  mockery  and  a  show.  There  is  necessity  for  a 
change  ;  and  the  court  will  not  stop  at  the  mere  uttering  of 
complaint.  If  any  gentleman  of  the  bar  has  not  in  himself 
that  instinctive  perception  of  what  is  due  to  public  magis- 
trates— of  what  is  due,  not  to  them  as  individuals,  but  to 
the  station  they  temporarily  occupy — if  he  is  so  far  insensible 
to  what  is  due  to  the  dignified  administration  of  justice  as 
not  to  keep  within  the  limits  of  a  respectful  and  decorous 
restraint — all  that  I  need  say  is,  that  the  court  have  the 
power,  and  they  will  compel  it. 

The  court  admitted  the  question,  and  with  the  examina- 
tion of  this  witness  the  evidence  for  the  prosecution  was 
closed. 

The  question  then  arose  as  to  the  manner  in  which  the 
ten  counsel  were  to  open  the  defense  of  their  respective 
clients. 

Judge  Daly  said  they  might  open  their  respective  defenses 
to  the  jury  in  the  order  in  which  the  prisoners  were  named 
in  the  indictment,  or  in  any  order  which  they  might  agree 
upon  among  themselves,  and  whatever  order  was  pursued  in 
the  opening  would  have  to  be  pursued  also  in  the  summing 
up.  The  judge  further  suggested  that,  if  they  preferred, 
some  one  of  the  counsel  might  open  the  defense  to  the  jurors 
generallj',  and  the  others  before  they  proceeded  to  call  the 
witnesses  to  prove  their  respective  defenses.  It  was  finally 
arranged  that  each  counsel  should  open  before  he  proceeded 
to  call  his  witnesses,  and  in  the  order  in  which  the  prisoners 
were  indicted,  and  that  course  was  followed. 
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Evidence  for  the  Defense. 

As  one  of  the  principal  witnesses  examined  by  the  prose- 
cution to  prove  the  complicity  of  Judson  was  his  brother- 
in-law,  Bennett,  a  witness  was  called  to  show  that  Bennett 
was  influenced  to  testify  against  Judson  in  consequence  of 
difficulties  existing  between  Judson  and  his  wife,  but  this 
witness  admitted  that  Judson  had  sent  the  witness  to  Ben- 
nett to  settle  all  differences  between  them,  and  to  tell  him 
that  if  he  would  not  come  voluntarily  to  testify  against 
him,  that  he,  Judson,  would  not  publish  him  and  his  family 
in  his  newspaper.  That  he  was  told  to  tell  Bennett  that  he 
could  easily  leave  the  city  if  he  did  not  wish  to  appear  against 
him,  and  that  Judson  had  said  to  him  that  if  Bennett  did 
not  agree  to  decline  to  come  forward,  he  would  not  go  on 
with  the  trial,  and  would  have  to  get  it  put  off.  That  the 
witness  told  him  that  he  felt  certain  that  Bennett  would  be 
called  as  a  witness,  and  that  Judson  said  he  thought  not 
unless  he  came  forward  voluntarily  himself.  One  or  two 
other  witnesses  were  examined,  who  testified  that  they  saw 
Judson  in  Astor  Place,  and  that  he  was  not  doing  anything, 
and  another  witness  that  he  had  asked  him  at  his  house  at 
7  o'clock  if  he  would  go  to  the  opera-house,  and  that  he 
answered  that  he  could  not ;  that  his  wife  was  sick ;  that  if 
he  went  out  of  the  house  at  all  he  would  have  to  go  to  his 
lawyers  upon  business ;  that  if  there  was  a  riot  it  would  be 
a  disgrace  to  the  city;  that  he  was  opposed  to  all  riots,  and 
was  opposed  to  the  riot  which  occurred  in  the  theater  upon 
the  first  appearance  of  Macready.  On  cross-examination  it 
was  shown  that  the  witness  was  a  journeyman  printer  in  the 
office  where  Judson's  weekly  paper  was  printed,  and  a  mem- 
ber with  him  of  a  secret  society.  Two  other  witnesses  were 
called,  who  testified  that  they  saw  the  riot  throughout,  and 
every  thing  that  occurred,  but  did  not  see  Judson  there  at 
all.  Another  witness,  Potter,  was  called,  who  stated  on  the 
direct  examination  that  Bennett,  the  witness,  had  said  that 
he  would  be  justified  in  shooting  Judson  for  what  Judson 
had  said  of  him  in  his  paper;  but  on  the  further  examina- 
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tion  of  the  witness  it  appeared  that  Bennett's  father  had 
said  that  Potter,  the  witness,  would  be  justified  in  so  doing 
from  what  Judson  said  of  him,  and  that  he,  the  witness,  and 
young  Bennett  added,  "yes." 

On  behalf  of  the  prisoner  Thomas  Bennett,  a  witness  was 
called  who  swore  that  Bennett  was  arrested  while  in  the  act 
of  picking  up  a  policeman's  star  which  he  found  in  the 
street ;  that  the  witness  was  at  the  prisoner's  side  at  the 
time ;  that  it  was  twilight  before  any  stones  were  thrown, 
or  any  act  of  violence  committed,  or  the  riot  in  the  street 
had  commenced.  Two  other  witnesses  testified  in  part  to 
the  same  effect,  and  others  were  examined  to  disprove  his 
identity  with  the  one  who  was  heard  to  shout  "  Victory ! " 
and  was  seen  throwing  stones,  and  several  witnesses  were 
called  who  proved  his  previous  good  character. 

On  behalf  of  Matthews  a  witness  testified  that  he  went  to 
the  opera-house  with  him  and  was  with  him  for  three  hours ; 
that  he  was  quiet,  and  was  merely  looking  on;  that  he 
neither  shouted  nor  threw  stones,  and  that  the  witness  left 
him  there  when  the  military  came.  Matthews'  brother  tes- 
tified that  he  was  also  there  with  him,  and  that  the  prisoner 
told  him  to  go  home  and  to  keep  still. 

In  Douglass'  case  two  witnesses  testified  that  they  were 
with  him  the  whole  of  the  evening  until  they  were  sepa- 
rated by  the  crowd  about  nine  o'clock ;  that  he  took  no  part 
in  the  disturbance,  and  said,  in  the  cotirse  of  their  conver- 
sation, that  he  did  not  see  why  Macready  had  not  as  good 
a  right  to  play  as  Forrest ;  and  a  number  of  witnesses  were 
called  and  testified  that  he  was  quiet  and  inoffensive  in  dis- 
position, was  very  deaf,  and  bore  an  excellent  character. 

In  Adriance's  case  the  testimony  extended  only  to  very 
satisfactory  proof  of  his  previous  good  character,  and  an 
attempt  to  show  that  he  had  been  confounded  with  some 
other  person,  but  the  testimony  was  too  slight  to  counteract 
the  evidence  of  the  policeman  who  arrested  him  with  a 
stone  in  his  hand,  while  he  was  attempting  the  rescue  of  a 
prisoner. 

In  Green's  case  the  witnesses  called  failed  to  establish 
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any  thing  except  his  previous  good  character,  and  it  was 
the  same  in  effect  in  the  case  of  O'Neill,  who  was  shown, 
upon  the  direct,  to  have  been  one  of  the  most  active  in  the 
front  rank  of  the  rioters.  # 

The  testimony  in  Hosack's  case  was  designed  to  show 
that  he  had  been  confounded  with  the  person  who  had  been 
seen  throwing  stones  at  the  military,  and  a  large  part  of  it 
consisted  of  the  degree  of  darkness,  the  distance  at  which 
objects  could  be  seen  or  persons  identified,  the  exact  period 
of  time  at  which  certain  events  occurred,  and  proof  of  the 
difference  between  the  prisoner's  dress  and  appearance  that 
night  and  that  of  the  person  who  was  assailing  the  military, 
together  with  evidence  of  his  previous  good  character. 

SUMMING  UP  FOR  THE  DEFENSE. 
E.  Blankman's  Speech. 

He  commenced  by  dwelling  upon  the  misfortune  which 
his  client,  Thomas  Bennett,  was  under  in  being  tried  with 
nine  other  defendants,  in  which  he  had  to  share  in  and  bear 
all  that  was  said  against  them  or  any  of  them  as  rioters ;  in 
which  he  might  suffer  from  the  testimony  relating  to  him 
being  confounded  with  that  against  the  others ;  in  which  it 
might  be  difficult  to  discriminate  between  what  was  urged 
and  proved  upon  his  behalf  from  the  whole  mass  of  the  tes- 
timony. This  was  the  difficulty  and  the  injustice  of  putting 
him  upon  trial  with  a  number  of  others,  and  leaving  him  to 
take  the  chances  of  his  case  being  discriminated  or  not. 
He  dwelt  at  length  upon  what  occurred,  speaking  of  it  as 
the  natural  ebullition  of  popular  rights  and  American  feel- 
ings, where  the  authorities  would  permit  an  obnoxious  actor 
to  perform,  and  where  there  was  no  other  way  for  the  peo- 
ple to  prevent  it  but  to  arise  and  assert  their  rights.  It  was 
not  the  people,  but  the  military  and  the  authorities,  who 
were  answerable  for  what  had  occurred.  He  insisted  that 
his  client  had  not  been  identified,  that  the  witnesses  were 
mistaken,  and  continued  as  follows : 

The  cause  has  now  assumed  that  solemn  feature  when  it 
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is  about  to  be  consigned  to  you  for  your  final  deliberation. 
It  is  a  question  grave  in  its  nature  and  serious  in  its  charac- 
ter ;  it  is  one  which,  allow  me  to  remark,  involves,  not  the 
liberty  only  of  one  of  these  defendants,  Judson,  at  whom 
this  prosecution  is  more  particularly  aimed,  but  the  liberty 
of  eight  unfortunate  defendants;  unfortunate,  permit  me 
to  say,  not  that  they  are  guilty  of  the  crime  for  which  they 
stand  indicted — their  innocence  has  been  too  plainly  estab- 
lished by  the  evidence  adduced  in  the  course  of  the  trial — 
but,  gentlemen  of  the  jury,  you  cannot  close  your  eyes  to  a 
painful  truth,  that  the  eight  defendants  last  named  in  this 
indictment  are  only  joined  in  the  prosecution  in  order  to 
secure  the  conviction  of  the  defendant  Judson.  This, 
indeed,  is  a  startling  feature  in  this  cause,  which  cannot  be 
passed  over  without  comment  or  remark  from  the  counsel 
for  the  defense.  It  is  a  matter  of  deep  and  earnest  consid- 
eration for  you,  gentlemen  of  the  jury.  It  is  not  necessary 
at  this  stage  of  the  case  to  picture  to  you  the  awful  tragedy 
which  was  enacted  at  the  Astor  Place  on  the  night  of  the 
10th  of  May  last.  A  scene,  allow  me  to  say,  which  tends 
to  add  to  history  a  page  written  in  human  blood,  an  occur- 
rence which  is  yet  so  fresh  in  your  recollections,  needs  but 
little  comment;  but  this  is  not  to  bias  your  minds  in  judg- 
ing of  the  guilt  or  innocence  of  the  defendants.  The  only 
legitimate  question  for  your  consideration  is,  whether  these 
defendants  participated  in  the  riot.  You  are  not  to  ask 
yourselves  the  question  whether  Mr.  Judson  is  on  good 
terms  with  his  father-in-law,  or  not.  That  has  nothing  to 
do  with  this  case.  It  does  not  seem  proper  that  Mr.  Ben- 
nett, the  father-in-law  of  Judson,  should  come  into  this 
court  and  ask  you,  gentlemen  of  the  jury,  to  consign  inno- 
cent men  to  the  penitentiary  in  order  to  satisfy  his  great 
appetite  for  revenge  upon  poor  Judson,  who  has  been 
"  more  sinned  against  than  sinning."  We  asked  to  be  tried 
alone,  and  it  was  refused  us.  The  prosecution  knew,  and 
it  is  known  in  the  community,  that  they  only  desired  to 
convict  Judson  for  offenses  committed  against  his  father-in- 
law,   Bennett.      In   deliberating  upon    your   verdict  you 
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should  use  the  same  degree  of  care,  of  caution,  and  of  dis- 
cretion, as  though  the  issue  were  of  life  and  death ;  for 
every  defendant  which  you,  by  your  verdict,  declare  guilty, 
stamps  him  in  the  eyes  of  men  with  a  crime  of  the  deepest 
dye ;  for  which  among  you  would  not  look  upon  the  man 
who  is  guilty  of  originating  or  of  participating  in  this 
wholesale  slaughter,  on  the  night  of  the  10th  of  May,  as 
morally,  if  not  legally,  guilty  of  murder,  and  if  not  auswer- 
able  to  the  laws  of  his  country,  at  least  he  is  to  his  God  ? 
To  convict  an  innocent  man  of  this  crime  would  be  doing 
an  injury  to  him  which  the  acts  of  a  whole  life  could  not 
wash  away.  It  is  not  the  weight  of  the  corporal  punish- 
ment which  the  law  inflicts  upon  these  defendants  of  which 
they  need  complain,  if  by  your  verdict  you  convict  them, 
but  because  the  four  walls  of  a  prison-house  would  then  be 
no  asylum  for  them.  There  they  would  find  no  refuge  to 
screen,  to  hide,  or  to  protect  them  from  the  finger  of  scorn  ; 
their  punishment  would,  in  fact,  commence  after  the  term 
of  their  imprisonment  had  expired.  Then  it  is  too  late;  a 
cureless  wound  would  be  inflicted  for  which  "  there  is  no 
balm  in  Gilead ;  no  physician  there."  Then  it  is  that  life 
would  become  a  burden  and  the  world  a  waste.  Mr.  Blank- 
man  continued  in  a  speech  of  about  two  hours  to  address 
the  jury,  endeavoring  to  prove  to  them,  from  a  review  of 
the  evidence  adduced  on  the  trial,  that  his  client  was  not 
culpable  of  the  charges  alleged  against  him. 

John  D.  Sherwood's  Speech. 

Mr.  Sherwood,  in  defending  Matthews,  said:  That  in 
defending  one  of  those  accused  of  riot,  it  was  neither  within 
his  line  of  duty  as  counsel,  nor  did  it  conform  to  his  con- 
victions as  a  citizen  to  defend  the  tumult  of  the  10th  of 
May.  He  stood  there,  amid  the  counsel  of  defense,  as  Mat- 
thews stood  on  the  eventful  10th,  with  a  stone  in  his  hand, 
not  to  assail  the  opera-house  or  the  constituted  authorities, 
but  to  defend  that  which  was  dear  to  his  client  then,  and 
no  less  dear  now,  his  person  and  his  liberty.  He  charged 
the  prosecution  with  unnecessarily  and  cruelly  joining  the 
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accused  in  one  trial,  and  accused  them  of  causing,  by  this 
act,  the  delay  which  they  have  sought  to  fix  upon  the  defense. 
The  defense  had  offered,  as  a  condition  of  a  separate  trial 
— separate  especially  from  Judson — to  admit  the  facts  which 
it  had  taken  a  week  to  prove.  He  then  went  into  a  review 
of  the  rights  of  individuals  at  public  meetings;  showed 
that  their  free  exercise  was  a  consequence  of  political  free- 
dom, and  was  attended  with  safety  to  the  country,  and  that  it 
ought  not  to  be  abridged  by  such  doctrines  as  the  prosecu- 
tion sought  to  establish.  He  denied  that  persons  are  ac- 
countable for  all  that  occurs  at  a  public  meeting,  and  insisted, 
as  a  position  of  law :  1.  That  the  offense  of  riot,  like  every 
other  offense,  consists  in  the  intent,  and  that  every  indi- 
vidual is  to  be  judged  by  his  own  acts  alone.  2.  That 
mere  presence  at  a  place  of  riot  does  not,  in  itself,  constitute 
the  person  a  rioter.  3.  That  under  the  proof  in  this 
case — proof  of  the  presence  there  of  peaceable  persons — 
their  presence  at  Astor  Place  was  no  ground  for  the 
presumption  of  a  riotous  intent.  He  enforced  these  posi- 
tions by  a  variety  of  reasons,  and  by  citing  authorities :  Sir 
Matthew  Hale,  Lord  Holt  and  Lord  Mansfield. 

Judge  Daly  said  that  it  was  necessary,  in  order  to  charge  a 
person  as  a  rioter,  to  show  some  participation  on  his  part  in 
aid  and  support  of  the  riot,  and  that  being  shown,  he  becomes 
liable  for  all  that  takes  place. 

Mr.  Sherwood:  Does  your  honor  mean  to  say  that  if 
Matthews,  for  example,  had  been  proved  to  have  uttered  a 
6ingle  cry  on  that  evening  that  he  would  have  made  himself 
responsible  for  all  that  subsequently  occurred,  even  after  his 
arrest  and  confinement? 

Judge  Daly:  Yes.  If  uttered  with  the  intent  to  incite 
and  encourage  others  to  acts  of  violence  and  riot,  and  if 
such  would  be  its  natural  effect. 

Mr.  Sherwood:   Then  we  live  under  a  worse  than  ori- 
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ental  despotism.  I  have  seen  on  the  banks  of  the  Nile,  and 
in  that  country  alone,  whole  villages  held  responsible,  and 
absolutely  decimated  by  a  despotic  pacha  for  the  acts  of  a 
single  man ;  but  I  did  not  suppose  that  we  had  adopted 
the  Egyptian  code  here.  Under  the  bloody  law  of  war  the 
butcher  Haynau  had  proclaimed,  to  conquered  Pesth,  that 
every  inhabitant  should  be  held  responsible  for  the  acts  of 
every  other ;  but  I  have  now  to  learn  that  we  are  to  be  sub- 
ject to  such  a  practical  despotism  here.  Mr.  Sherwood  then 
reviewed  the  facts  in  the  case  of  Matthews,  and  insisted 
strongly  upon  his  innocence,  from  a  variety  of  considera- 
tions. He  contended  that  he  was  only  acting  as  an  Irish- 
man in  self-defense ;  that  the  stone  found  in  his  hand  was 
caught  up  in  the  moment  that  the  mob  was  pushing  upon 
him,  to  be  used  only  for  his  own  protection.  He  tauuted 
the  prosecution  with  an  attempt  to  satisfy  public  expecta- 
tion by  the  sacrifice  of  a  few  thoughtless  boys,  while  the 
real  heads  and  chiefs  of  the  riot  were  suffered  to  go  at  large 
from  fear  of  their  political  influence  or  power.  The  public 
prosecutor  might  portray  before  them  an  organization  ever 
so  complete  to  destroy  the  laws ;  he  might  look  from  the 
chaos  of  night,  like  Milton  in  his  description  of  the  creation, 
and  gee  horrid  shapes — 

"  The  tawny  lion,  springing  to  get  free 
His  hinder  parts — who  springs, 
And  rampant  shakes  his  brindled  mane." 

But  the  public  would  hold  him  to  the  responsibility  of 
producing  the  heads  and  chiefs  of  this  outbreak,  instead  of 
innocent  spectators  acting  in  self-defense.  He  concluded  by 
an  appeal  to  the  jury  to  uphold  the  law,  by  discriminating 
between  the  innocent  and  the  guilty,  and  to  rebuke  the 
prosecution  for  this  attempt  to  delude  and  cheat  public 
justice. 

Mr.  Boudinet,  counsel  for  Hosack,  next  appeared  before 
the  jury  in  behalf  of  his  client.     His  points  were  : 

1.  That  Hosack  committed  no  riot;  he  used  no  violence 
until  after  the  first  firing  of  the  military.     2.    That  the 
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indictment  charges  an  assault  and  battery.  Mr.  Boudinet 
claimed  that  where  the  prosecution  alleged  an  assault  and 
battery  in  their  indictment  they  must  prove  what  they  have 
set  forth,  else  the  accused  must  be  acquitted.  3.  That  in 
order  to  convict  a  party  of  riot  the  prosecution  must  estab- 
lish by  proof  the  premeditated  action  of  the  accused,  with 
two  or  more  persons.  Upon  these  grounds  the  counsel  for 
Hosack  insisted  that  the  prosecution  had  failed,  and  he 
claimed  an  acquittal  for  his  client. 

Mr.  Cornell  next  addressed  the  jury  as  counsel  for 
Adriance. 

He  claimed  that  his  client,  according  to  the  proof,  was 
dressed  differently  from  the  person  sworn  to  by  the  officers, 
and  his  argument  was  directed  to  maintaining  that  the 
person  whose  acts  were  detailed  by  the  officers  was  not  his 
client. 

Mr.  Busteed^  on  behalf  of  George  Douglass,  followed,  and 
in  his  remarks  said,  that  in  the  course  of  the  trial  motives 
had  been  attributed  to  him  which  would  disgrace  a  Hot- 
tentot. The  court  interrupted  him,  and  asked  to  whom  he 
meant  to  apply  the  remark ;  if  he  intended  to  apply  it  to 
the  court.  Mr.  Busteed  said  he  did  not,  and  proceeded  with 
his  argument.  He  came  in  pretty  close  collision  with  the 
court  once  or  twice  during  his  summing  up,  but  always  dis- 
claimed any  intention  to  offend  the  court.  Mr.  Busteed 
claimed  that  the  good  character  of  his  client  precluded  the 
idea  of  his  guilt ;  and,  besides,  that  his  deafness  and  his 
youth  ought  to  appeal  to  the  sympathies  of  the  jury,  although 
not  on  account  of  his  deafness  or  his  youth  did  he  ask 
his  acquittal,  but  upon  the  ground  that  no  riotous  intent 
had  been  proved  against  him. 

Mr.  Schell  addressed  the  jury  on  behalf  of  Thomas  Green. 
He  said:  That  in  order  to  convict  his  client,  it  must  be 
proved  first,  that  a  riot  occurred  before  his  client  was 
arrested,  and,  secondly,  that  Green  was  an  active  partici- 
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pator  in  the  riot.  He  maintained  that  it  had  not  been 
proved  that  any  riot  occurred  until  after  Green  was  arrested. 
The  counsel  went  into  a  careful  review  of  all  the  testimony 
which  related  directly  to  Green,  and  said  that  there  were 
such  discrepancies  in  the  testimony  of  the  policeman,  Mc- 
Manus,  that  it  was  not  reliable  ;  that  the  jury,  in  considering 
it,  must  exercise  great  caution ;  that  it  involved  a  serious 
doubt,  and  Green  ought  not  to  be  found  guilty  upon  such 
testimony. 

Mason  spoke  briefly  for  McLaughlin. 

Mr.  Morrison,  counsel  for  James  O'Neill,  was  the  next  to 
address  the  jury.  He  said  he  had  no  quarrel  with  the  court ; 
on  the  contrary,  he  approved  throughout  of  the  course  of 
the  presiding  judge  ;  nor  had  he  any  fault  to  find  with  the 
prosecuting  counsel :  he  did  not  dispute,  nor  had  he,  that 
there  had  been  a  riot.  All  that  he  claimed  he  would  under- 
take to  show  was,  that  O'Neill,  his  client,  had  been  mistaken 
for  somebody  else.  He  was  there,  but  simply  as  a  spectator. 
His  companion,  Dutch,  was  with  him,  until  he  lost  him  in 
the  confusion.  Up  to  that  time  he  had  done  nothing,  nor 
taken  part  in  any  way  in  the  riot.  He  was  seized  by  the 
police,  as  no  doubt  were  many  other  quiet  lookers  on,  in  the 
confusion  and  excitement  that  existed.  .This  was  shown  by 
the  fact  that  a  number  were  arrested  against  whom  nothing 
could  be  found.  No  doubt  Savage,  the  policeman,  believed 
him  to  be  the  person  whom  he  saw  taking  an  active  part  in 
front  of  the  mob,  whom  he  arrested  with  a  stone  in  his  hand, 
and  who  made  the  declaration,  after  his  arrest,  to  which 
Savage  testified.  Savage  came  next  day  to  the  station- 
house,  and,  finding  O'Neill  there,  identified  him  as  the 
person  he  had  arrested  upon  the  previous  night.  But  he 
might  easily  be  mistaken,  and  he  was  mistaken.  He  admit- 
ted, upon  his  cross-examination,  that  there  was  no  light 
except  star  light,  and  that  it  was  pretty  dark  all  about  when 
he  arrested  the  person  he  afterward  supposed  to  be  O'Neill. 
Gray  swore  that  he  could  not  distinguish  a  person  with 
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whom  he  was  acquainted  at  the  distance  of  seven  feet,  it 
was  so  dark ;  that  he  could  identify  no  person.  Savage 
was  clearly  mistaken.  O'Neill  was  there  and  was  arrested, 
as  were  many  other  innocent  lookers  on,  but  it  was  his  mis- 
fortune, the  next  day,  to  be  mistaken  for  somebody  else. 
He  was  a  quiet  and  peaceable  young  man.  This  was  proved 
by  the  foreman  of  the  shop  in  which  he  worked,  and  he  and 
other  witnesses  had  given  him  an  excellent  character.  He 
urged  strongly  for  his  acquittal. 

When  all  the  other  counsel  had  closed,  Smith  rose  and 
moved  to  quash  the  indictment. 

District  Attorney :  It  is  irregular  to  move  to  quash  the 
indictment  now,  after  all  the  evidence  has  closed,  and  all 
the  counsel  except  Mr.  Smith  have  summed  up  to  the  jury. 

Judge  Daly:  Ordinarily  a  motion  to  quash  the  indict- 
ment should  be  made  before  a  prisoner  enters  upon  his 
defense,  or  before  any  evidence  is  given.  But  it  is  a  matter 
entirely  in  the  discretion  of  the  court.  If  the  indictment  is 
defective,  a  prisoner  may,  after  conviction  and  before  sen- 
tence, move  upon  that  ground  in  arrest  of  judgment,  and,  as 
this  is  a  joint  indictment,  the  granting  of  such  a  motion  as 
to  one  would,  in  effect,  be  granting  it  as  to  all.  As  this 
trial  has  occupied  more  than  two  weeks,  and  as  a  motion  in 
arrest,  for  this  reason,  may  be  made,  if  the  prisoners  or  any 
of  them  should  be  found  guilty  of  the  offense  charged,  it 
would  be  an  economy  of  the  public  time  to  grant  the  appli- 
cation to  quash  the  indictment  now,  if  there  is  any  ground 
for  it,  and  I  will  therefore  hear  the  motion. 

Smith  moved  upon  the  grounds : 

1.  That  the  indictment  is  defective  because  it  does  not 
aver  for  what  purpose  the  rioters  assembled,  and  cited  Hex 
v.  Ingram,  1  Ld.  Raym.,  215;  Bex  v.  Sudbury,   id.,  4g4. 

2.  It  is  defective  in  not  averring  that  the  act  was  done  to 
the  terror  of  the  people,  and  he  cited  1  Hawkius'  Pleas  of 
the  Crown,  295 ;  1  Russell  on  Crimes,  267. 
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District  Attorney:  The  form  of  the  indictment  in  this 
case  has  been  in  use  for  many  years.  It  was  prepared  by 
one  of  the  most  learned  and  eminent  of  my  predecessors. 
It  has  stood  the  test  of  trial,  defended  by  the  most  eminent 
criminal  lawyers  of  this  city  and  State,  and  if  it  wanted  any 
thing  that  was  material,  or  there  were  any  fatal  defect  in  it, 
it  would  not  have  been  left  for  the  counsel  in  the  present 
case  to  discover. 

Judge  Daly:  If  the  indictment  were  defective  in  the 
matters  stated  it  would  be  a  subject  for  serious  considera- 
tion. But  it  is  not.  It  is  very  carefully  drawn  and  con- 
tains all  the  averments  that  are  essential.  The  motion  will, 
therefore,  be  denied. 

It  was  then  arranged  that  Mr.  Whiting  should  sum  up  on 
behalf  of  the  prosecution,  that  Mr.  Smith  should  follow 
him,  and  that  the  district  attorney  should  close. 

James  R.  Whiting's  Speech. 

The  time  has  now  come,  gentlemen  of  the  juryr  when  the 
prosecution  is  to  be  heard.  The  counsel  for  the  defense 
declare  that  their  clients  have  been  selected  as  victims  to 
appease  the  violated  law.  That  some,  or  at  least  one,  of 
them  has  been  selected,  because  there  were  strong  preju- 
dices against  him,  and  that,  consequently,  it  would  be  an 
easy  thing  to  make  him  a  victim.  After  the  evidence  that 
has  been  given,  it  would  seem,  from  the  earnest  appeal 
made  to  you  on  the  part  of  some  of  the  counsel  for  the 
defense,  that  you  are  to  shut  your  eyes  altogether  to  the 
evidence.  That  you  are  to  recognize  that  we  are  not  living 
under  a  government  of  law,  but  in  a  community  where  any- 
one may  make  use  of  the  bowie  knife  to  redress  real  or 
imaginary  wrongs;  or  where  any  number  of  men  may  get 
together,  and,  as  a  popular  or  political  right,  put  down  by 
violence  whatever  they  think  proper,  destroy  whatever  they 
please,  and  put  in  jeopardy  any  man's  rights,  life  or  prop- 
erty. You  are  repeatedly  urged  by  the  counsel  for  the 
defense  not  to  give  way  to  excitement.     Why,  gentlemen, 
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who  are  excited?  You  are  not  excited  ;  I  am  not  excited. 
It  is  these  defendants  who  are  excited,  for  having  brought 
down  upon  themselves  the  indignation  of  every  good  citi- 
zen, for  those  lawless  and  inexcusable  acts  on  their  part, 
which  had  their  natural  result  in  scenes  of  bloodshed,  in- 
volving the  loss  of  twenty-three  lives.  They  may  well  be 
excited  on  the  attitude  in  which  they  stand  before  their 
fellow  citizens,  as  the  originators  or  active  agents  in  a  mob 
so  causeless,  and  to  quell  which  led  to  the  necessity  of  sac- 
rificing so  many  lives.  Now  that  they  are  arraigned  before 
the  bar  of  justice  to  answer  for  this  crime  and  its  fearful 
consequence,  they  and  their  counsel  may  well  feel  con- 
cerned, having  no  excuse  to  offer,  and  nothing,  in  fact,  to 
say  to  the  evidence  against  them,  except  through  their 
counsel,  to  waste  hours  of  the  time  of  the  learned  court 
and  of  this  jury  by  going  back  to  English  authorities,  and 
citing  from  my  lord  this,  and  ray  lord  that,  to  show  what  is 
necessary  to  constitute  a  riot,  in  the  forlorn  hope  that  they 
may  get  the  court  or  the  jury  to  come  to  the  conclusion 
that  there  was  no  riot.  Are  they  endowed  with  common 
sense  ?  Do  they  suppose  that  there  is  any  man  upon  this 
jury,  or  any  man,  woman  or  child  in  the  city,  who  doubts 
that  there  was  a  riot  and  a  fearful  riot;  a  riot  that  has  con- 
vulsed the  whole  community?  It  is  known  to  the  whole 
nation,  and  is,  in  its  consequences,  without  a  parallel  in  the 
past  history  of  this  city ;  indeed,  I  may  say  of  the  nation. 
Wh}r,  then,  this  idle  parade  of  legal  authorities?  This 
reading  of,  and  commenting  upon,  cases?  Simply  because 
they  can  do  nothing  else,  and  they  do  this  in  the  idle  hope 
of  confusing  the  court  or  of  bewildering  the  jury;  do  it 
in  the  vague  expectation  that  the  court  or  the  jury  might 
possibly  come  to  the  conclusion,  that,  although  there  was  a 
fearful  riot  in  fact,  there  was  none  in  law.  What  is  a 
riot  in  law?     I  will  give  it  to  you  in  plain  language. 

Mr.  Whiting,  in  simple  language,  divested  of  law  terms, 
here  proceeded  to  tell  what  was  a  riot.  Every  tumultuous 
assemblage  in  the  streets,  consisting  of  three  or  more  per- 
sons, he  said,  having  a  definite  object  of  a  private  nature  to 
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accomplish,  and  joining  to  accomplish  that  object,  they 
were  rioters.  If  they  all  act  in  concert  to  accomplish  one 
object,  it  is  sufficient  that  their  acts  all  tend  to  the  accom- 
plishment of  the  object.  The  object  must  be  of  a  private 
nature,  because,  if  it  is  against  the  government,  it  is  trea- 
son. Now,  gentlemen,  as  I  intend  to  be  very  brief,  I  shall 
proceed  to  inquire  into  the  evidence.  First,  let  me  speak 
of  the  remark  made  by  Mr.  Sherwood,  counsel  for  the 
defense,  that  his  client,  and  others  of  these  poor  boys,  were 
made  the  sacrifices,  while  the  real  ringleaders,  who  were 
also  prominent  party  leaders,  were  allowed  to  go  at  large. 
A  more  gross  calumny  could  not  be  uttered  by  the  lips  of  a 
human  being.  Mr.  Whiting  here  passed  a  high  eulogium 
upon  Mr.  McKeon,  in  his  character  of  public  prosecutor. 
Ought  party  to  be  adverted  to?  he  asked.  It  is  true  we 
belong  to  different  political  parties ;  but  do  we  not  all  be- 
long to  one  common  country?  Mr.  Macready  was  adver- 
tised to  play  in  that  theater,  and  he  had  a  right  to  play 
there,  and  Mr.  Forrest  or  his  friends  had  no  business  to  in- 
terfere to  prevent  it.  If  representations  of  this  kind  are 
to  be  put  down,  they  must  be  put  down  by  law,  and 
according  to  law ;  if  Mr.  Forrest,  or  his  friends,  have  been 
instrumental  in  the  violent  measures  pursued  there,  and  if 
any  good  citizen  knows  of  any  fact  which  goes  to  prove 
their  instrumentality,  they  ought  to  make  it  known  to  the 
proper  authorities.  One  of  the  learned  opponents  has 
called  Mr.  Macready  a  mountebank.  This  was  in  bad 
taste.  Mr.  Macready  loved  our  institutions,  and  was  about 
to  bring  his  family  here  to  educate  them.  Those  were 
unfortunate  circumstances,  which  caused  the  death  of  so 
many  human  beings.  And  out  of  the  seventy  or  eighty 
persons  arrested  on  that  night,  these  ten  or  twelve  persons 
were  all  that  could  be  recognized  the  next  morning.  Eveiy 
man  who  was  there,  encouraging  the  mob,  was  guilty  of 
committing  a  riot.  The  man  who  sat  in  a  public  house,  at 
the  lower  end  of  the  Park,  and  gave  advice  as  to  the  con- 
ducting of  the  riot,  is  equally  guilty,  if  such  a  thing  could 
be  proven  against  him.     We  have  seven  persons  here  be- 
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sides  Judson.  Bennett  was  arrested  with  a  stone  in  his 
hand,  uplifted.  He  aided  or  encouraged  the  rescuing  of 
some  of  the  prisoners.  His  own  witness  proves  that  he 
had  the  stone  uplifted.  It  was  after  the  police  had  been 
assailed  and  driven  in.  What  was  his  conduct?  Was  it 
that  of  a  peaceable  citizen?  No,  gentlemen,  he  was 
engaged  as  a  disorderly  person.  James  Matthews  is  also 
arrested  while  throwing  a  stone.  Hosack  was  seen  to 
throw  a  stone.  I  care  not  at  what  it  was  thrown ;  it  was  in 
violation  of  the  public  peace.  Adriance  was  seen  to  aid  in 
the  rescue  of  a  prisoner  from  an  officer.  The  guilty  never 
suffer  more  than  the  innocent.  Do  these  young  men  suffer 
equally  with  their  relatives?  Does  the  disobedient  and 
profligate  son  suffer  with  his  afflicted  parents?  I  take  no 
issue  with  the  gentlemen  on  this  point.  Now,  as  to  Doug- 
lass, he  is  fifth  on  the  list.  Much  has  been  said  by  counsel 
for  his  poor,  deaf  client.  Now,  if  he  is  so  deaf  as  his  coun- 
sel would  have  us  believe,  I  cannot  see  what  should  have 
called  him  to  the  Astor  Place.  He  was  in  the  neighbor- 
hood of  persons  who  were  crying  out,  "  fight !  fight !  fight !  " 
and  a  stone  was  seen  to  drop  from  his  hand.  The  evidence 
is  so  abundant  that  we  can  dispense  with  half  of  it,  and 
have  enough  left;  and  I  am  not  anxious  that  they  should, 
any  of  them,  be  convicted.  The  next  defendant  is  Thomas 
Green ;  he  said  he  had  been  inside,  and  they  would  not  let 
him  in  again,  and  he  would  be  damned  if  he  wouldn't  have 
satisfaction ;  and  so  he  was  found  with  sand  and  stones  in 
his  hands  taking  satisfaction.  Mr.  Whiting  here  reviewed 
the  testimony  applicable  to  Green.  In  relation  to  O'Neill, 
it  has  been  urged  that  he  was  throwing  stones  in  self- 
defense.  Now,  I  apprehend  that  there  was  no  necessity  for 
any  person  to  throw  stones  in  self-defense  that  nighty  if  he 
was  assailed,  why  did  he  not  leave  ?  In  relation  to  Adri- 
ance, the  officer  is  said  to  have  given  him  a  wrong  dress. 
Now,  there  is  nothing  so  difficult  as  to  identify  persons  by 
their  dress.  The  officers  have  been  exceedingly  cautious, 
as  is  seen  in  the  fact  that  only  some  twelve  have  been  iden- 
tified out  of  the  seventy  or  eighty  who  were  arrested.     The 
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night  was  a  dark  one,  and  it  was  extremely  difficult  to  see 
and  identify  persons  at  a  distance  ;  but  the  persons  arrested 
in  the  dark  were  taken  to  the  light — seen  in  the  light — 
recognized  by  the  light.  In  relation  to  the  comparative 
guilt  of  the  defendants,  Mr.  Whiting  stated  to  the  jury  that 
the  court  could  discriminate  in  apportioning  the  punish- 
ment. These  riots  must  be  put  down,  or  we  shall  have  a 
Jeffries  or  a  King — perhaps  a  King  John — to  rule  over  us. 
Now,  gentlemen,  in  relation  to  Judson,  who  "threw  no 
stone,"  who  committed  no  riotous  act ;  a  man  who  contem- 
plated this  scene  four  and  twenty  h&urs  before  it  took  place 
— who  pre-determined  that  he  would  be  there  as  the  leader 
of  the  native  American  party,  and,  in  accordance  with  this 
determination,  arms  himself  with  this  sword  [shows  the 
sword],  a  sharp  two-edged  sword,  and  revolvers;  and  yet 
this  man  spreads  his  editorials  before  the  community  pre- 
ceding the  riot.  Armed  to  the  teeth,  he  seeks  that  riot — 
he  plants  himself  on  the  sidewalk — he  gives  directions — 
and  yet,  I  suppose,  his  counsel  will  ask  for  his  acquittal. 
Out  of  the  mouths  of  seven  witnesses  do  we  get  evidence ; 
he  is  proven  to  have  said,  "It  is  a  shame  that  Americans 
should  be  used  so."  He  knew  the  warm  blood  of  these 
young  Americans.  We  have  it  in  evidence  that  one  of 
these  boys  said,  after  just  speaking  to  Judson,  "  Now,  boys, 
for  a  shower."  Judson  said  again,  that  whatever  was  done 
must  be  done  quickly,  as  the  military  were  coming.  But 
the  police  could  have  arrested  Judson  had  he  been  alone. 
What  does  Judson  tell  Mr.  Corbyn?  Why,  just  what  he 
did  on  that  night.  He  said  he  was  going  there,  and  was 
going  to  see  it  out.  He  did  go  there ;  but  he  did  not  see  it 
out.  But  what  else  does  the  diabolical  ingenuity  of  E.  Z. 
C.  Jiadson  conceive  ?  To  raise  a  cry  of  fire.  The  hooks 
and  ladders  are  all  ready,  but  "we  can't  raise  a  cry  of  fire," 
says  the  Northern  Liberty  boy.  What  says  E.  Z.  C.  Jud- 
son ?  Why,  "  get  shavings  and  set  them  on  fire ;  this  will 
bring  the  hooks  and  ladders,  and  we  can  scale  the  walls 
and  get  into  the  second  story  and  drive  them  out."  Such 
a  man,  gentlemen,  is  fit  to  enter  your  house  at  night  with 
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stiletto  in  hand.  What  would  he  not  do?  If  Mr.  Judson 
had  exerted  the  power  and  influence  he  might  have  done — 
if  he  had  said,  "  You  are  all  wrong,  go  home,  the  military 
will  be  here  and  fire  upon  you ; "  if  he  had  exerted  the  in- 
fluence he  might  have  done,  there  would  not  have  been  a 
stone  thrown  from  where  he  stood.  But  where  is  the 
redeeming  point  in  all  his  conduct?  There  is  evidence 
enough  to  convict  him,  even  without  the  testimony  of 
young  Bennett;  but  of  that  testimony  let  me  say  a  word. 
You  saw  him  on  the  stand :  his  evidence  was  simply  given, 
and  goes  to  prove  the  cunning  and  adroitness  of  the 
accused;  you  heard  of  Mr.  Marcus  Cicero  Stanley,  his 
friend  and  coadjutor  in  the  newspaper,  who  was  present  to 
relieve  him  of  his  pistols,  which,  if  found  upon  his  person, 
would  have  been  damning  evidence  of  his  guilt.  But 
where  was  Marcus  Cicero  Stanley  when  we  wanted  him  and 
said  we  could  not  find  him?  Judson's  counsel  replied  that 
we  need  not  trouble  ourselves,  that  he  intended  to  intro- 
duce him  himself.  Where  is  he?  [Mr.  Smith — He  has 
not  yet  returned.]  Well,  now,  as  to  the  paper — (reads  the 
article  in  the  paper  Ned  Buntline's  Own,  published  on  the 
morning  of  the  10th  of  May,) — "This  is  a  piece  of  his 
Jesuitism,"  said  Mr.  Whiting,  in  writing  this  paper,  when 
he  wras  about  to  engage  in  the  deeds  of  that  night.  There 
is  a  species  of  refined  cruelty  about  the  man  who  would  sit 
down  and  write  thus,  and  then  engage  in  the  scenes  where 
missile  after  missile,  stone  after  stone,  was  thrown  ;  broken 
doors,  broken  windows  to  be  seen,  he  crying,  "Don't  give 
it  up,  boys ! "  The  people  out  of  doors  are  quietly  looking 
on  at  the  peaceful  administration  of  justice  within  these 
walls;  if  these  defendants  are  innocent,  acquit  them,  but  if 
guilty,  convict  them ;  and  thus  give  evidence,  not  only  to 
those  around  you,  but  to  those  on  the  other  side  of  the 
Atlantic,  that  we  can  not  only  carry  on  war  at  home  or 
abroad,  but  can  maintain  order  by  pointing  the  bayonet 
and  sword  at  the  disorderly  peace-breaker  in  our  midst.  I 
thank  you,  gentlemen,  for  your  patience,  and  I  submit  this 
case,  so  far  as  I  am  concerned,  into  vour  hands. 
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Mr.  Smith  then  addressed  the  jury  on  behalf  of  Judson. 
He  spoke  for  about  five  hours,  but  no  portion  of  his  remarks 
appears  in  the  printed  accounts  of  the  trial  in  the  public 
journals. 

THE  DISTRICT  ATTORNEY'S   ADDRESS   TO  THE  JUBY. 

The  District  Attorney  (Mr.  McKeori)  then  addressed 
the  jury: — May  it  please  the  Court.  Gentlemen  of  the 
jury,  the  moment  has  at  length  arrived  when  it  becomes  my 
duty,  as  the  representative  of  the  people  in  this  investiga- 
tion, to  present  such  views,  as  in  my  judgment,  should  in- 
duce you  to  render  a  verdict  against  the  prisoners  now  at 
your  bar.  The  many  days  consumed  in  this  trial  should 
admonish  me  to  be  brief  in  any  remarks  which  I  may  offer. 
Fortunately,  the  ability  of  my  associate,  in  his  lucid  argu- 
ment, has  relieved  me  and  you  from  a  very  extended  dis- 
cussion on  my  part.  You  will  believe  me,  gentlemen,  when 
I  assure  you  that  nothing  but  an  imperious  sense  of  duty 
would  induce  me  to  trespass  on  your  patience,  fatigued  and 
worn  out  as  you  must  be  by  the  severe  ordeal  you  have 
been  compelled  to  submit  to.  The  case,  so  simple  in  its 
nature,  has  been  mystified  to  that  degree,  that  your  minds 
have  been  drawn  off  from  the  real  questions  involved  in 
the  issue  between  the  State  and  these  defendants.  My 
object  shall  be  to  endeavor  to  lead  back  your  attention  to 
the  only  question  really  submitted  to  your  consideration — 
the  participation  of  these  defendants,  or  any  of  them,  in 
the  riot  of  the  10th  of  May  last,  at  the  Astor  Place  Opera 
House. 

The  occurrence  of  that  night  is  part  of  the  annals  of  the 
country.  It  is  written  in  characters  of  blood,  and  will 
remain  forever  on  the  page  of  our  muuicipalTiistory.  Into 
the  causes  of  that  disturbance  jrou  are  not  impaneled  to 
inquire.  You  are  not  to  inquire  into  the  merits  of  the 
controversy  between  two  distinguished  tragedians.  You 
are  not;sworn  to  inquire  whether  or  not  proper  measures 
were  made  use  of  for  the  prevention  or  suppression  of  the 
riot.     You  have  been  told  that  the  authorities  should  have 
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closed  the  theater  to  prevent  the  disturbance.  I  have  here 
but  one  word  to  say  in  answer — that  had  that  been  done, 
the  spirit  of  mob-rule  would  have  been  triumphant;  had 
that  doctrine  been  adopted,  the  lawless  bands  which  infest 
this  city,  and  known  to  every  one  connected  with  the  police, 
would  have  dictated  terms  to  your  fellow-citizens.  Let 
this  be  the  principle  on  which  we  are  to  act,  and  what  will 
be  the  consequence? — that  every  man's  business  will  be 
carried  on  at  the  mercy  of  the  mob.  The  lessees  of  that 
building  had  paid  the  license  required  by  your  laws,  and 
they  were  entitled  to  protection  from  those  laws.  If  they 
become  obnoxious  to  any  set  of  men,  it  is  insisted  they 
must  close  their  doors.  If  this  precedent  be  followed,  the 
day  may  come  when  fanaticism  shall,  with  its  thousands  of 
followers,  demand  that  places  where  liquors  are  sold  shall 
be  closed.  The  precedent  of  the  theater,  to-day,  will  be 
followed,  to-morrow,  by  the  closing  of  the  place  of  business 
of  an  individual,  or  the  church  of  some  sect,  obnoxious  to 
any  set  of  men.  Born  and  reared  in  a  government  of  laws, 
for  one,  I  never  will  submit  to  the  doctrine  that  the  demands 
of  lawless  desperadoes  shall  dictate  the  terms  on  which  men 
shall  live  in  this  community.  Every  idea  of  liberty,  of 
personal  independence  and  of  order,  rises  up  against  such  a 
despotism  of  the  mob.  But  it  is  not  on  these  questions  you 
are  to  deliberate.  You  are  sworn  to  try  the  simple  issue 
between  the  people  and  these  defendants — whether  or  not 
they  were  present  at,  and  were  in  any  manner  connected 
with,  the  disturbance  of  the  evening  of  the  10th  of  May. 
The  grand  jury  of  the  county  has  sent  to  you  that  issue  to 
determine,  and  to  that  alone  shall  I  ask  your  attention.  In 
the  indictment  against  these  parties,  there  are  two  counts : 
the  first  for  a  riot,  the  second  for  an  assault  and  battery  on 
Stuart  J.  Smith,  the  officer  who  testified  that  he  was  struck 
by  a  stone  and  staggered  against  the  Opera  House.  The 
court  will  instruct  you  that  under  this  indictment  (whicli 
the  court  has  decided  to  be  good),  you  may  convict  or 
acquit  any  one  or  none  of  these  defendants.  Your  duty  is 
simply  to  say  whether  any  one  or  none  is  guilty,  or  not. 
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The  court  will,  on  sentence,  discriminate  as  to  the  degrees 
of  guilt  in  apportioning  the  punishment,  which,  in  its  great- 
est extent,  cannot  exceed  one  year  in  the  penitentiary  and 
two  hundred  and  fifty  dollars  fine,  and  may  be  reduced  to 
the  lowest  term  of  imprisonment  and  the  smallest  fine. — 
Your  attention  must  unquestionably  be  first  given  to  the 
legal  meaning  of  the  term  riot.  I  adopt  the  language  of 
this  court  in  their  charge  to  the  grand  jury,  as  affording  as 
good  a  rule  as  you  can  desire  on  the  subject  of  riot.  [The 
District  Attorney  then  read  from  the  charge  of  Judge  Daly 
to  the  grand  jury.]  Blackstone,  in  his  Commentaries,  thus 
speaks  of  a  riot  and  rioters,  unlawful  assemblages  and 
affrays: — "An  unlawful  assemblage  is  when  three  or  more 
persons  assemble  themselves  together  to  do  an  unlawful 
act — as  to  pull  down  enclosures,  to  destroy  a  warren,  or  the 
game  therein,  and  fail  without  doing  it,  or  making  any 
motion  towards  it.  A  riot  is  where  three  or  more  meet  to 
do  an  unlawful  act  upon  a  common  ground,  as  forcibly 
breaking  down  fences  upon  a  right  claimed  of  common  or 
of  way,  and  make  some  advances  towards  it.  A  riot  is 
where  three  or  more  actually  do  an  unlawful  act  of  vio- 
lence, either  with  or  without  a  common  cause  or  quarrel — 
as  if  they  beat  a  man,  a  beast,  and  kill  game  in  another's 
purchase,  warren,  or  liberty,  or  to  do  any  other  unlawful 
act  with  force  and  violence,  or  even  to  do  a  lawful  act,  as 
removing  a  nuisance,  in  a  violent  and  tumultuous  manner. 
If  a  sudden  disturbance  arise  amongst  persons  met  together 
for  an  innocent  purpose,  they  will  be  guilty  of  an  affray; 
though  if  they  form  parties,  and  engage  in  any  violent  pro- 
ceedings, with  promises  of  mutual  assistance,  or  if  they  are 
impelled  with  a  sudden  disposition  to  demolish  a  house  or 
other  building,  there  can  be  no  doubt  they  are  rioters,  and 
will  not  be  excused  by  the  propriety  of  their  original 
design.  On  this  last  doctrine,  Hawkins  is  cited.  From  a 
work  on  criminal  law,  (Wharton's  American  Criminal  Law,) 
the  District  Attorney  read  a  few  extracts,  giving  definitions 
of  riots,  and  showing  that  even  if  there  was  proved  no  pre- 
vious concert,  if  they  acted  as  if  with  a  common  design 
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and  common  object,  they  were  guilty.  The  District  Attor- 
ney here,  having  read  the  law  on  riots,  unlawful  assemblages, 
affrays,  &c,  proceeded : — 

Having  given  you  these  enunciations  of  the  law  as  to 
riots,  and  who  are  actors,  and  responsible,  I  call  your  atten- 
tion to  the  testimony  in  the  cause.  The  character  of  the 
riot  has  been  given  to  you  by  several  witnesses,  but  particu- 
larly by  Captain  Carpenter,  of  the  Fifth  District  Police, 
Captain  Tilley,  of  the  Thirteenth  District,  and  Recorder 
Tallmadge.  You  must  be  satisfied  that  in  Astor  Place  and 
in  Eighth  Street,  and  in  the  streets  leading  to  the  Opera- 
House,  thousands  were  collected  together  on  the  night  of 
the  10th  May.  In  that  crowd  were  found  the  rioters  from 
the  neighboring  city  of  Philadelphia,  which  has  been  dis- 
graced by  scenes  of  turbulence  and  blood.  In  the  same 
crowd  were  discovered  a  notorious  set  of  rowdies,  known 
to  themselves  and  the  police  as  the  "Short  Boys."  It  is 
stated  in  the  evidence  these  rioters  have  their  place  of  meet- 
ing. Volleys  of  stones  were  thrown,  and  whilst  they  were 
being  thrown  the  cry  was  heard,  "stand  by,  Short  Boys, 
don't  let  them  arrest  them."  This  cry  was  heard  whenever 
there  was  an  attempt  by  the  police  to  arrest  any  persons 
engaged  in  the  riot.  You  cannot  but  remember  the  state- 
ment of  Recorder  Tallmadge,  that  he  left  the  Opera  House, 
went  into  the  street,  and  there  found  the  mob  assailing  the 
Opera  House  with  stones.  The  police  were  stationed  on 
the  walk  on  the  outside ;  attacks  on  attacks  made  on  the 
police  were  repelled  ;  arrests  were  made  by  the  police,  of  the 
rioters,  and  attempts  at  rescue  made ;  stones  were  thrown  at 
the  house,  breaking  the  windows.  The  missiles  seriously  in- 
jured also  several  policemen.  Many  engaged  in  the  suppres- 
sion of  the  disturbance  were  struck  with  stones.  The  stones 
came  in  repeatedly  from  Astor  Place  and  Eighth  Street  into 
the  theater,  and  endangered  the  lives  of  the  persons  within. 
The  panels  of  the  door  were  forced  in.  The  police  were 
unable  to  resist  the  force  of  the  mob  rushing  on  the  Opera 
House.  Missiles  were  thrown  in  every  direction.  The 
policemen  and  the  Recorder  himself  were  injured.    To  such 
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an  extent  had  violence  proceeded,  that  in  the  language  of 
this  magistrate,  "I  told  the  Sheriff  he  must  send  for  the 
military ;  that  the  civil  force  was  not  competent  to  suppress 
the  disturbance.  The  military,  which  had  been  sent  for  by 
the  Sheriff,  arrived  and  halted,  as  I  was  informed,  in  Eighth 
Street ;  I  desired  they  might  be  sent  into  Astor  Place ;  they 
now  passed  by  the  main  entrance  in  Astor  Place,  and  as 
they  passed,  stones  were  thrown  at  them  and  the  police." 
He  desired  General  Hall  to  charge  bayonet,  so  as  to  drive 
back  the  crowd.  The  military  was  either  driven  back,  or 
forced  back.  Although  the  citizen  soldiers  were  at  this 
time  severely  injured  by  missiles  of  all  kinds,  yet  they  for- 
bore to  use  their  weapons.  The  Recorder  advanced  in  front 
and  desired  the  mob  to  disperse.  His  request  was  not  com- 
plied with.  The  command  for  the  first  fire  came  from  the 
Sheriff;  the  military  fired  in  the  air.  "I  saw,"  says  the 
Recorder,  "  their  pieces  elevated."  The  fire  was  met  by 
groans,  hisses,  threats,  an  abundant  supply  of  stones  and 
brickbats.  The  Recorder  again  ordered  the  mob  to  dis- 
perse. The  military  received  a  volley  of  stones,  and  several 
of  them  fell.  Some  policemen,  near  this  magistrate,  were 
also  struck  down  with  the  missiles.  General  Hall  then 
said,  "  You  must  give  me  the  order  to  fire ;  my  men  will  not 
remain  here  unless  they  can  defend  themselves."  The 
magistrate  said,  "No,  let  me  address  the  mob  first."  He 
then  advanced,  between  the  militar}r  and  the  crowd,  and 
ordered  them  to  disperse,  or  they  would  be  fired  upon.  This 
admonition  was  repeated  several  times,  and  was  received  by 
a  volley  of  stones  against  the  policemen,  the  military  and 
myself,  says  the  Recorder,  and  with  expressions  of  "  d — n 
you,  fire,  if  you  dare."  The  magistrate  saw  several  of  the 
military  fall  from  this  shower  of  stones.  General  Hall 
reported  eight  as  injured.  One  of  the  officers  was  shot  in 
the  leg  with  a  pistol  ball.  The  word  "  fire  "  was  then  given, 
and  obeyed  by  the  troops.  The  mob  yielded,  but  formed 
again  and  commenced  throwing  stones ;  another  order  was 
given  to  fire.     The  mob  then  dispersed. 

The  testimony  of  Captain  Carpenter  shows  that  in  the 
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early  part  of  the  evening  he  gave  directions  to  keep  the 
opening  to  the  theater  clear;  to  keep  the  crowd  which  was 
collecting  back  from  the  house ;  expressions  were  made  use 
of  in  the  crowd  to  the  effect,  "  hit  the  stars,"  referring  to 
the  policemen,  who  are  distinguished  by  that  badge  of  office ; 
he  was  compelled  to  bring  up  a  reserve  of  policemen  sta- 
tioned in  the  vicinity,  and  they  arrived  just  in  time  to  pre- 
vent the  mob  forcing  an  entrance  into  the  theater ;  they  had 
already  burst  the  panels  out  of  the  door ;  under  his  direc- 
tion a  body  of  policemen,  after  the  arrival  of  the  military, 
attempted  to  clear  the  street ;  it  was  a  failure ;  the  small 
body  of  cavalry  and  infantry  were  assailed  with  stones, 
groans  and  hisses ;  then  the  mob  became  more  riotous ;  the 
glasses  of  the  Opera  House  were  broken ;  the  lamps  were 
broken,  and  the  cry  was  heard,  "  put  out  the  lights  "  from 
the  mob.  He  sustains  the  statement  of  the  Recorder  in 
relation  to  the  magistrate  entreating  the  mob  to  retire — in 
relation  to  the  shower  of  stones  following  his  advice — as  to 
the  military  and  policemen  being  wounded  before  any  order 
was  given  to  fire — that  the  first  fire  appeared  to  have  no 
effect  on  the  mob.  The  mob  filled  up  all  the  space  from 
Broadway  to  Lafayette  Place.  It  was  excited ;  was  noisy 
— tumultuous — shouting  and  hallooing ;  and,  in  reply  to  one 
of  the  jurors,  the  witness  stated  the  mob  could  not  have 
been  quelled  by  any  human  force,  without  the  aid  of  the 
military.  The  testimony  of  Captain  Tilley,  of  the  Thirteenth 
District,  states  that,  after  arresting  a  prisoner  from  Astor 
Place,  he  went  into  the  theater,  and  there  found  the  Sheriff, 
the  Recorder,  and  the  Chief  of  Police.  Whilst  standing 
speaking  with  them,  the  back  door  of  the  theater  was 
smashed  in  on  Eighth  Street;  a  stone  as  large  as  his  head 
came  in  through  the  panel,  smashing,  to  use  his  expression, 
the  door.  An  intense  excitement  was  going  on  in  Eighth 
Street — hallooing,  shouting,  cheering.  The  stones  came  in 
pretty  thick.  They  were  smashing  in  with  stones  and  with 
their  feet.  Then  it  was  that  he  appealed  to  the  Chief  of 
Police,  "  Are  we  going  to  stand  here  and  let  them  come  on 
to  us?  "     He  rushed  out  with  a  body  of  men.    It  was  then 


Digitized  by  LjOOQIC 


60  COURT  OF  COMMON  PLEAS. 

People  r.  Judson. 

he  cleared  the  street,  with  the  exception  of  Judson's  party, 
and  the  party  with  which  he  was  communicating,  and  which 
was  engaged  in  throwing  stones  at  the  theater,  and  when 
any  arrest  was  made,  cried  out,  "  Rescue  him  !  Rescue  him  ! " 

Can  any  one  doubt  that  the  scene  which  has  been  depicted 
comes  within  the  definition  of  a  riot?  Has  it  not  all  the 
elements  of  a  riot  as  given  by  the  legal  authorities?  To 
the  court  you  must  refer  for  the  law  on  this  point,  and 
according  to  your  oaths,  as  you  are  bound  to  take  the  evi- 
dence of  the  facts  from  the  witnesses  on  the  stand,  so  you 
are  bound  to  take  the  evidence  of  the  law  from  the  court. 
Assuming  that  the  court  will  concur  with  the  prosecution 
in  their  view  of  the  law,  that  the  evidence  establishes  a  riot, 
then  every  person  charged  in  this  indictment  who  aided, 
encouraged  or  promoted  it  by  words,  gestures,  or  other  acts, 
are  principals.  It  is  not  necessary,  as  I  have  before  stated, 
that  a  party  should  commit  violence.  Being  armed  with 
offensive  weapons,  or  making  use  of  threatening  or  turbu- 
lent gestures,  or  any  act  of  assistance  or  encouragement,  is 
sufficient  to  make  him  a  principal. 

Briefly,  I  will  endeavor  to  call  your  recollection  to  the 
evidence  in  each  case.  I  have*  condensed  the  testimony, 
and  I  hope  to  satisfy  your  minds,  beyond  a  reasonable 
doubt,  of  the  propriety  of  the  conviction  of  every  prisoner 
now  on  his  trial.  I  want  your  patient  attention  in  a  matter 
of  deep  interest,  as  well  to  these  prisoners  as  to  this  com- 
munity. The  evidence  against  Bennett  is  given  by  Captain 
Tilley,  Policemen  Davis,  Smith,  Hogan,  Francis  Bennett, 
and,  I  may  add,  Robbins  and  Jackson,  witnesses  introduced 
by  the  defendant  himself.  Tilley  swears  that,  as  he  was 
going  round  to  recognize  the  rioters,  he  saw  Judson  in 
communication  with  a  crowd  of  young  men  and  prisoner 
Bennett.  The  young  men  were  standing  in  the  street; 
Judson  on  the  sidewalk,  with  his  hands  behind  him.  "  I 
could  see  one  of  these  young  men,"  says  Tilley,  "go  from 
the  crowd  and  talk  with  Judson."  Captain  Tilley  then 
pointed  out  Bennett,  sitting  on  Judson's  left,  in  this  room, 
as  the  young  man.     He  further  stated  that  he  covered  his 
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star  and  placed  himself  near  Judson,  so  that  lie  might  hear 
what  Judson  had  to  say.  Judson  entered  into  a  conversa- 
tion with  a  young  man  in  front  of  him,  and  Bennett  on  his 
left.  He  heard  Judson  say  distinctly,  "  that  it  was  a  shame 
Americans  should  be  served  so."  He  heard  the  young  man 
who  came  from  the  party  in  the  street,  as  he  turned  from 
Judson,  say,  "  Now,  boys,  for  a  shower."  This  party  num- 
bered from  twenty-five  to  thirty,  who  seemed  to  act  to- 
gether. A  shower  of  stones  came  from  them.  After  the 
stones  were  thrown,  the  young  man  with  whom  he  had 
communication  (unquestionably  Bennett,  as  I  will  show 
you)  came  up  to  him,  talked  with  him,  put  his  hand  on  his 
shoulder,  and  they  walked  to  the  sidewalk  together.  Cap- 
tain Tilley  further  adds  that  several  persons  had  been 
arrested  and  rescued  previous  to  the  conversation  with 
Judson  and  his  adjutant,  Bennett.  Policeman  Davis  testi- 
fies he  saw  Bennett  in  the  crowd,  with  a  star  uplifted 
above  his  head,  crying, "  Victory — three  cheers  for  victory !  " 
Stones  were  thrown  all  the  time.  In  Davis's  language,  he 
said  he  knew  Bennett  well ;  he  arrested  him.  Policeman 
Smith  arrested  Bennett,  with  Davis ;  Davis  called  his  atten- 
tion to  Bennett's  conduct;  he  was  shouting;  he  saw  Ben- 
nett shaking  something  over  his  head ;  he  was  immediately 
heard  by  him  to  shout,  "  Victory,  victory ! "  He  seized 
him,  and  took  from  him  a  policeman's  star.  When  seen  by 
Smith  he  was  in  the  middle  of  the  street,  and  not  many 
persons  betweeu  Smith  and  Bennett.  In  reply  to  a  juror, 
he  stated  he  was  positive  that  Bennett  was  the  man  he  took 
the  star  from ;  he  had  no  doubt  that  he  was  the  same  man 
who  was  waving  the  star ;  he  identified  him  the  next  morn- 
ing. Policeman  Hogan  also  identifies  Bennett.  After 
describing  Judson  as  the  master-spirit  of  the  mob  on  Eighth 
Street— or,  as  he  termed  him,  the  focus  around  which  the 
mob  gathered — he  stated  that  BenneXt  was  on  his  left  side ; 
he  cannot  be  mistaken;  he  knows  his  scowl,  and  is  sure  he 
saw  Judson  and  Bennett  talking  together.  Mr.  McChesney 
states  he  saw  Judson  whisper  to  one  of  the  leading  rioters, 
who  would  then  go  off.     Who  could  that  be  but  Bennett, 
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the  prisoner,  according  to  the  testimony  of  Captain  Tilley. 
But  we  have  still,  in  addition,  the  testimony  of  Francis 
Bennett,  whose  name  has  produced  more  confusion  here. 
He  identifies  Bennett  as  the  man  who  was  conversing  with 
Judson,  carrying  messages  to  the  rioters,  and  as  the  person 
who  informed  Judson  that  the  captain  of  the  13th  ward, 
Tilley,  was  watching  Judson.  This  was  undoubtedly  the 
man  whom  Tilley  referred  to  in  his  testimony,  when  he 
said,  "After  the  man  communicated  with  Judson  he  went 
back  to  the  party  in  the  street,  and  then  a  volley  of  stones 
went  against  the  theatre,  breaking  the  windows.  Then 
some  of  the  party  were  clinched  by  the  officers,  and  that 
was  succeeded  by  a  cry  of  l  Let  go  of  him ;  rescue  him ; 
rescue  him.' "  This  was  the  struggle  in  which  Bennett 
obtained  the  star  and  shouted  victory.  His  own  witnesses, 
Bobbins  and  Jackson,  both  admit  he  had  the  star,  and  one 
of  them  admits  he  saw  the  star  in  his  hand,  with  his  arm 
raised  about  as  high  as  his  head.  You  may  have  observed 
how  carefully  he  raised  his  hand,  so  as  not  to  raise  it  above 
his  head.  What  conclusion  can  you  draw,  but  that  Bennett 
was  in  the  riot — active  in  support  of  its  disorderly  tenden- 
cies— the  aid  and  supporter  of  Judson  ? 

The  apparent  inconsistencies  of  the  testimony  are  nothing 
in  comparison  with  the  positive  assertions  of  witnesses  as 
to  his  identification  and  conduct.  The  prisoner  Matthews 
is  charged  on  the  testimony  of  Policeman  Duryea,  who 
states  that  he  saw  Matthews  with  a  number  of  persons  near 
him.  The  policeman's  attention  was  first  drawn  to  him  as 
he  was  in  the  act  of  throwing  something  towards  the  build- 
ing. He  then  stooped  down  for  another  stone,  but  before 
he  stooped  the  policeman  told  him  to  go  away  or  he  would 
be  arrested.  He  then  moved  a  little  away,  but  stooped  to 
pick  up  another  stone.  He  picked  it  up ;  he  had  the  stone 
in  his  hand  in  the  act  of  throwing  when  he  was  arrested  by 
the  witness.  The  stone  was  about  the  size  of  a  goose  egg. 
He  held  on  the  stone  until  he  got  inside  of  the  house. 
What  can  be  more  distinct  and  unequivocal  than  this 
evidence?    The  prisoner  Hosack  is  charged  on  the  testi- 
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mony  of  Policeman  Pitcher,  who  testifies  that  he  saw  him 
throw  stones;  that  the  prisoner  stood  on  the  sidewalk. 
Hosack  appears  to  have  been  very  violent.  He  threw 
stones  at  the  military.  After  they  fired  the  first  time,  he 
came  across  the  street  in  Astor  Place,  about  six  feet  ahead 
of  the  witness,  who  saw  him  pick  up  a  stone.  He  threw 
one  stone.;  the  witness  made  for  him  to  catch  him ;  five  or 
six  got  between  the  witness  and  Hosack,  and  said  he  should 
not  take  him.  This  gave  the  prisoner  an  opportunity  to 
throw  a  second  stone.  As  soon  as  he  threw  the  second 
stone  the  witness  arrested  him.  Both  stones  were  thrown 
at  the  military.  At  the  time  witness  saw  Hosack  throw 
stones,  citizens  and  military  were  knocked  down  by  the 
missiles  that  were  thrown.  The  witness  states  he  identified 
Hosack  at  the  police  office  at  Jefferson  Market  when  he 
made  his  affidavit,  and  also  identified  him  here  in  court  at 
the  opening  of  the  trial.  When  he  was  arrested  the  crowd 
cried  out,  "  Don't  let  the  d — d  son  of  a  b — h  take  him." 
This  prisoner,  certainly,  has  exhibited  a  determination  to 
resort  to  the  very  last  extremity,  and  you  cannot  but  be 
satisfied  that  his  guilt  is  proved  beyond  question. 

The  prisoner  Adriance  must  be  convicted  on  the  evidence 
of  policeman  Birdsall,  who  has  proved  that  he  saw  Adriance 
endeavor  to  rescue  a  prisoner  who  had  been  arrested  by  an 
officer  in  Astor  Place,  between  the  main  door  of  the  opera- 
house  and  Lafayette  Place.     All  cried  out,  "  Don't  let  them 

take   him."     Adriance   said,  "You   sons  of  b s,"   and 

raised  his  hand.  "  I  grabbed  it,"  says  the  witness,  "  as  a 
stone  flew  out  of  his  hand,  and  struck  the  officer  on  the  back 
of  the  neck.  I  held  on  to  Adriance,  and  did  not  let  go  of 
him  until  I  took  him  in  where  the  prisoners  were.  I  am 
positive  that  Adriance  is  the  man ;  I  saw  him  throw  the 
stone  ;  if  I  had  the  least  shadow  of  doubt,  I  would  not  have 
made  an  affidavit  against  him."  What  can  be  more  explicit 
than  this  declaration  ?  The  jury  will  remember  the  manner 
in  which  the  question  was  put  by  me.  I  confess,  the  asser- 
tion of  his  honorable  counsel,  and  none  more  so  at  this  bar, 
that  Adriance  was  innocent,  had  deeply  impressed  me,  and 
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I  was  anxious,  if  there  should  be  a  doubt,  that  he  might 
have  the  benefit  of  it ;  but  the  evidence  dissipated  all  doubt, 
and  I  was  unwillingly  compelled  to  believe  him  guilty.  The 
offer  to  show  the  dress  of  Adriance  different  on  that  night, 
from  that  given  by  the  policeman,  has  confirmed  my  impres- 
sions. The  very  shirt  produced  here,  is  of  that  description 
which  might  well  be  termed  by  the  policeman  a  check  shirt. 
But,  as  has  been  observed  by  my  associate,  this  point  of 
dress  can  have  little  weight  with  you,  in  comparison  with 
the  positive  declaration  of  identity  by  policeman  Birdsall. 
You  may  feel  for  his  family  all  that  the  counsel  has  desired, 
but  yet  you  must  not  forget,  in  sympathy  for  the  innocent, 
the  duty  you  owe  your  own  oaths,  to  render  a  verdict 
according  to  the  evidence. 

Your  attention  will  next  be  called  to  the  conduct  of 
Douglass  on  that  night.  Permit  me  to  call  your  recollection 
to  the  fact  admitted  by  the  prisoner's  counsel,  that  the 
prisoner  was  deaf,  and  to  the  fact  proved  by  his  witness 
McManus,  of  Douglass  being  there.  The  prosecution  adds 
to  that  testimony  the  evidence  of  policeman  Walsh  that  he 
saw  Douglass  in  a  crowd  of  riotous  persons  that  were  assail- 
ing the  opera-house  with  stones.  He  was  in  a  mob,  engaged 
in  throwing  missiles  of  different  kinds.  He  saw  Douglass 
throw  a  stone,  or  attempt  to  throw  it ;  and  he  seized  him 
immediately.  He  was  taken  into  the  opera-house.  He  was 
in  a  mob  of  persons  yelling  and  shouting,  and  throwing 
missiles.  The  rallying  cry  was  "  Fight !  fight ! "  Douglass 
then  threw  a  stone  at  the  opera-house.  It  seemed  to  slip 
or  drop  from  his  hand;  he  stooped  and  picked  it  up.  As 
to  identity,  he  swears  to  the  best  of  his  judgment  he  is  the 
man.  He  appeared  to  be  deaf;  he  was  very  cool  after  he 
was  brought  in.  The  witness  said  to  him,  he  was  very 
.  foolish  for  being  there ;  the  prisoner  remarked  he  only 
threw  one  stone.  Remember  this  important  fact  was  elic- 
ited on  cross-examination  by  the  skillful  and  modest  counsel 
of  Douglass.  The  witness,  on  cross-examination,  stated  he 
saw  the  stone  in  Douglass's  hand.  He  made  the  motion  as 
if  throwing  it ;  and  when  the  witness  arrested  him,  simul- 
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taneous  with  this  motion,  the  stone  was  not  in  his  hand. 
The  witness  stood  within  two  feet  of  the  prisoner ;  Douglass 
was  on  the  edge  of  the  mob.  Whenever  an  arrest  was 
made,  there  was  a  rush  on  the  part  of  the  mob  to  rescue 
him.  The  mob  was  wavering  to  and  fro.  The  witness 
concealed  his  star,  and  in  that  way  managed  to  mingle  in 
the  crowd,  and  to  arrest  the  rioters.  An  attempt  has  been 
made  to  show  inconsistency  in  the  statement  of  Walsh  now 
and  at  the  time  of  his  making  an  affidavit  last  May  against 
Douglass.  That  affidavit  is  the  same  story  as  given  here, 
and  I  will  read  it  to  you.     [The  affidavit  was  read.] 

One  of  the  most  striking  facts  against  Douglass  is,  that  it 
appears  from  this  affidavit  that  he  declined  to  ask  Walsh  at 
that  time  any  questions.  Why  did  he  not,  on  the  11th  of 
May  last,  endeavor  to  show,  from  a  cross-examination*  of 
Walsh,  that  there  was  some  mistake  ?  Not  an,  effort  was 
.made  then,  because  it  would  have  been  utterly  unsuccessful. 
The  unparalleled  effrontery  of  such  an  attempt  was  left  for 
those  who  imagined  they  could  brow-beat  a  witness  or  mis- 
lead a  jury.  It  is  for  you  to  determine  how  far  this  attempt 
shall  now  be  successful.  It  is  for  you  to  determine  whether 
or  not  the  prisoner's  own  admission,  that  he  threw  a  stone, 
is  to  be  credited.  The  court  and  jury  will,  remember  that 
in  reply  to  a  question  from  the  court,  the  witness  stated 
there  was  light  from  the  Opera  House,  by  which  he  distin- 
guished Douglass.  It  was  sufficiently  light  to  distinguish 
persons  in  the  crowd  where  Douglass  was.  The  windows 
along  the  amphitheatre  were  lighted.  The  lights  over  the 
door  were  all  boarded  up.  Douglass  was  not  out  of  wit- 
ness's possession  from  the  time  of  his  arrest  until  placed 
in  the  Opera  House.  The  prisoner  Green  is  implicated  by 
the  testimony  of  policeman  McManus,  who  testifies  he 
arrested  him  between  the  entrance  of  the  Opera  House  on 
Astor  Place  and  the  east  end  of  the  building.  He  wa* 
standing  ten  or  fifteen  feet  from  the  curb  stone,  on  the 
street,  among  a  number  of  persons.  When  first  seen  by  the 
witness,  he  had  thrown  a  stone.  The  witness  then  concealed 
his  star,  went  within  two  feet  of  him,  and  saw  both  his 
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hands  by  his  side.  He  went  close  to  him,  felt  his  hand,  and 
"  there  was  sand  in  it.  He  then  grabbed  Green's  other  hand 
and  a  stone  fell  from  it.  He  then^grabbed  Green  by  the 
neck ;  the  stone  which  fell  from  his  hand  was  about  the  size 
of  witness's  fist ;  the  hand  which  had  the  sand  in  it  was  the 
right  hand,  and  the  same  from  which  he  threw  the  stone 
towards  the  Opera  House.  Green  said  he  had  been  inside  of 
the  theatre  and  could  not  get  in  again,  and  he  would  be 
d d  if  he  would  not  have  satisfaction. 

The  effort  made  to  shake  Mr.  McManus'  testimony  is  not 
successful.  Dr.  Ogden  confirms  all  that  McManus  has 
stated  here.  McManus  told  Dr.  Ogden,  as  the  doctor 
states,  that  Green  had  sand  in  his  hand,  and  he  saw  Green 
throw  the  stone.  Peaceable  as  Green  may  have  been  here- 
tofore, this  testimony  shows  a  determination  on  his  part  to 
rush  into  $he  thickest  of  the  melee  in  the  inside  of  the 
house,  and  an  active  participation  in  the  riotous  scenes 
without. 

The  next  prisoner  is  O'Neill,  against  whom  policeman 
Savage  appears.  He  testifies  he  saw  O'Neill  in  Astor  Place 
in  front  of  the  mob,  with  others.  He  saw  him  pick  up  a 
stone  and  throw  it  up  to  them,  and  as  he  drew  back  his 
hand  the  witness  grabbed  him  and  held  on  to  him  until  he 
got  him  into  the  theater;  he  dropped  the  stone  after  he  was 
in  the  theater ;  there  was  a  crowd  all  round  O'Neill.  After 
his  arrest,  witness  spoke  to  him.  He  then  said  he  "did  not 
intend  to  get  into  a  muss," — he  threw  6tones  only  because 
he  saw  others  do  so.     He  picked  up  the  stones  very  coolly. 

With  O'Neill  closes  the  list  of  prisoners  in  this  indict- 
ment, and  now  on  trial,  with  the  exception  of  Judson.  Be- 
fore leaving  them,  permit  me  to  say  that,  to  my  mind,  the 
evidence  against  all  is  conclusive.  I  will  not  deny  that 
many  of  them  are  young — some  of  them  with  families ;  but 
I  cannot  but  also  remember  that  their  misdeeds  on  that 
awful  night  brought  agony  and  death  to  many,  and  sent 
many  of  their  fellow  beings  unprepared  before  their  God, — 
that  the  blood  of  the  sacrificed  rises  in  judgment  against 
them.;  and  however  we  may  pity  those  with  whom  they  are 
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connected,  we  cannot  close  our  eyes  to  the  evidence,  which 
brands  guilt  upon  the  brows  of  the  accused. 

Last  and  mightiest,  and,  might  I  not  add,  the  meanest  of 
the  band,  stands  Edward  Z.  C.  Judson,  alias  Ned  Buntline. 
The  other  defendants  have  proved  character  by  witnesses — 
Judson  has  had  his  character  stamped  by  the  testimony. 
He  stands  admitted  u  the  chief  architect  of  ruin."  On 
that  picture  Judson  stands  pre-eminently  forth  as  the  great 
figure  on  that  night  of  horror.  His  counsel  says  he  is  a 
gentleman  by  birth,  a  scholar  by  education,  and  a  man  of 
genius.  I  know  not  where  the  counsel  obtains  his  gauge  of 
a  gentleman's  character  when  Judson  is  his  great  exemplar. 
A  gentleman  is  not  found  armed  with  sword  and  pistols  in 
the  midst  of  unarmed  men — a  gentleman  is  not  found  asso- 
ciated with  Philadelphia  Killers,  and  co-operating  with  riot- 
ous bands  of  "  Short  Boj*s." 

The  education  which  I  had  supposed  useful  was  that 
which  taught  men  to  respect  themselves — to  respect  their 
fellow  men,  and  to  respect  the  laws  of  their  country.  The 
education  of  Judson,  as  developed  on  this  trial,  shows  him 
an  adept  in  the  school  of  violence  and  bloodshed.  The 
counsel  states  he  has  served  his  country  in  the  army  and 
navy.  Either  service  would  satisfy  the  ambition  of  most 
men,  but  both  seemed  to  have  been  unsatisfactory  to  Jud- 
son. The  counsel  for  the  defense  states  he  has  fought  the 
battles  of  his  country.  The  history  of  his  country,  as  I 
read  it,  contains  no  statement  of  the  battles  he  has  fought ; 
no  medal  has  been  voted  to  him  by  the  assembled  represen- 
tatives of  a  grateful  people ;  but,  perhaps,  in  reviewing  his 
life,  art  might  find  a  subject  for  a  proper  medallion.  Per- 
haps it  might  present  the  scene  of  Venus  conquering  Mars, 
and  on  the  reverse  this  motto :  "  At  Hastings  I  have  ruined 
ray  king."  Whatever  he  has  been,  to-day  we  find  him  not 
in  the  army  or  navy,  but  the  co-proprietor  of  a  vile  news- 
paper— a  beast  of  prey  hanging  on  the  great  camp  of 
humanity,  and  living  on  the  carrion  of  bloated  character 
and  vice.  Why  has  he  left  the  service?  Why  has  he 
abandoned  both  the  camp  and  the  desk?     There  must  have 
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been  some  cause  ;  and  I  leave  it  to  you,  gentlemen,  to  sur- 
mise whether  or  not  his  virtues  compelled  him  to  separate 
himself  from  his  country's  service.  I  know  not  of  his  pro- 
motion in  the  latter  branch  of  the  public  service ;  but  prob- 
ably, and  when  his  life  shall  be  written,  it  will  be  seen  he 
had  chances  of  elevation  in  a  civil  capacity  not  usually 
accorded  to  most  men. 

Fortunate  for  the  military  and  naval  service — which 
embraces  in  its  list  names  distinguished  for  private  virtue, 
for  valor,  for  submission  to  law, — that  it  is  not  disgraced 
by  a  name  which  hereafter  will  be  synonymous  with  deep 
hypocrisy  and  cowardly  ruffianism.  Fortunate  that  it  is 
forever  separated  from  the  name  of  a  man  who  has  been 
the  leader  of  a  riot  which  has  disgraced  the  great  metropo- 
lis of  the  western  world.  But  why  refer  to  his  past  career? 
Why  was  not  the  evidence  produced  of  good  character? 
The  answer  is  obvious.  The  counsel  for  the  defense  well 
knew  that  until  evidence  of  good  character  was  offered, 
none  proving  Judson  infamous  could  be  offered  by  the 
prosecution.  This  is  the  rule  of  law.  Had  such  evidence 
been  at  hand,  would  it  not  have  been  produced?  Most 
assuredly.  But  I  ask  for  no  proof  of  bad  character,  except 
such  as  is  here  in  evidence.  I  ask  for  no  better  evidence  of 
his  degraded  position,  his  deep  malignity  of  heart,  his  utter 
want  of  feeling,  his  reckless,  remorseless,  and  blackened 
heart,  than  his  conduct  on  the  night  of  the  riot.  The  tes- 
timony against  Judson  is  two-fold.  It  may  be  divided  into 
preparation  for  the  riot,  and  his  participation  in  its  awful 
results.  He  cannot  plead  in  extenuation  that  he  was  act- 
ing under  sudden  promptings  of  the  excited  scene  of  the 
evening  of  the  10th  May.  He  had  deliberated  —  he  had 
planned — he  had  armed  himself  for  the  affray,  and  went  to 
the  opera-house  resolved  on  turbulence  and  riot.  Mr. 
Corbyn  testifies  that  on  the  8th  or  9th  of  May  last  Judson 
turned  into  Barclay  Street  with  a  wagon,  and  addressing 
the  witness  said :  "  Corbyn,  you  are  the  very  man  I  wanted 
to  see;  where  does  Ned  Forrest  live?"  The  witness  an- 
swered, it  was  somewhere  in  Chelsea.     Judson  then  said, 
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"You  know  there's  going  to  be  a  muss,  and  I  want  to  see 
Forrest,  to  ascertain  whether  he  is  right  or  wrong  in  the 
cause.  I  consider  myself  the  leader  of  the  Native  Ameri- 
can party  in  this  matter.  If  Forrest  is  right,  I  mean  to  see 
him  through."  The  witness  then  said, Ht  I  should  think  you 
had  rows  enough  without  interfering  in  this.  I  expect 
there  will  be  some  hard  fighting,  and  I  advise  you  to  keep 
out  of  it."  Judson  said,  "  That  may  be,  but  I  mean  to  see 
it  out." 

We  will  now  follow  him  in  his  course  of  seeing  this  mat- 
ter out.  We  come  next  to  the  testimony  of  Francis  Ben- 
nett. Judson  is  fixed  with  guilt,  by  his  exclamation  that 
"he  would  see  the  muss  out,"  as  supported  by  the  state- 
ment of  Corbyn.  Omitting  for  the  present  Bennett's  testi- 
mony, Captain  Tilley  is  introduced  by  the  prosecution. 
You  may  remember,  in  the  description  of  the  riot,  Captain 
Tilley  stated  he  was  in  the  Opera  House,  and  the  riot  and 
tumult  in  Eighth  street  induced  him  to  ask  for  a  force  to 
clear  the  street.  Whilst  going  around  to  recognize  those  who 
were  in  the  riot,  Captain  Tilley  says,  I  saw  a  communica- 
tion between  Mr.  Judson  and  a  crowd  of  young  men,  and 
the  defendant  Bennett,  as  I  believe ;  Judson  was  on  the 
sidewalk,  and  then  I  could  see  one  of  these  young  men  go 
from  the  crowd  and  talk  to  Judson,  who  had  his  hands 
behind  him :  I  got  my  star  inside,  and  went  up  behind  Jud- 
son to  hear  what  he  had  to  say ;  he  leaned  over  and  entered 
iuto  a  conversation  in  a  low  tone  with  the  young  man  in 
front,  and  Bennett  on  his  left.  Captain  Tilley  heard  but 
part  of  the  conversation — "It  was  a  shame  Americans 
should  be  used  so  " — that  was  in  connection  with  other  lan- 
guage. The  man  who  came  from  the  party  in  the  street, 
as  he  turned  from  Judson,  said,  "  Now,  boys,  for  a  shower." 
Prior  to  that  I  heard  Judson  say,  "  Boys,  whatever  is  to  be 
done,  must  be  done  quickly,  because  the  military  are  com- 
ing." When  the  man  said,  "Now  for  a  shower,"  Judson 
said,  "  Hold  on,  boys,  till  you  are  all  ready."  With  that,  a 
volley  of  stones  went  against  the  Opera  House.  Captain 
Tilley  states  he  went  into  the  Opera  House,  to  get  suf- 
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ficient  men  to  surround  Judson's  party,  as  I  may  call  it, 
and  arrest  them.  There  were  from  twenty  to  twenty-five  or 
thirty,  who  seemed  to  act  together;  the  shower  of  stones 
came  from  them.  Tilley  states  also,  he  saw  Judson  just 
before  the  military  arrived ;  I  had  seen  him  on  the  sidewalk 
from  twenty  to  twenty-five  minutes  before  I  saw  him  in 
the  Opera  House.  Before  he  saw  Judson,  stones  had  been 
thrown.  After  the  stones  were  thrown,  the  man  with 
whom  Judson  had  communication  came  up  to  him,  talked 
to  him,  put  his  hand  on  his  shoulder,  and  both  went  on  the 
sidewalk  together.  It  was  so  light,  I  could  see  as  plainly 
the  parties  there,  as  I  could  see  the  counsel  in  this  court. 
The  boards  inside  of  the  windows  were  so  slightly  put  up, 
that  they  were  thrown  down  by  the  stones.  The  party  with 
which  Judson  was  communicating  was  throwing  stones,  and 
when  arrests  were  made  the  cry  was  raised,  "  Rescue  him  ! 
rescue  them ! "  The  testimony  of  Gulick  is  to  the  effect  that 
he  was  at  the  Opera  House  on  the  night  in  question ;  he  saw 
Judson  in  Eighth  street  in  a  great  crowd.  The  witness  heard 
some  one  cry  out,  "  The  ground  is  your  own,  you  have  a  right 
to  it,  and  I  will  defend  you  in  your  rights ; "  is  not  this  resist- 
ance to  the  authorities?  The  witness  turned  round  in  the 
direction  from  which  the  voice  came,  and  saw  Judson 
throwing  up  his  arms,  as  if  in  the  act  of  exhorting  the 
mob.  He  said  they  need  not  be  alarmed ;  the  military  had 
nothing  but  blank  cartridges,  and  nobody  would  be  hurt. 
The  evidence  of  Hogan  shows  he  saw  Judson  and  Ben- 
nett and  another  prisoner,  at  the  Opera  House  in  Eighth 
street.  He  saw  Buntline,  as  he  calls  him,  in  Eighth  street, 
nearly  opposite  the  door  where  the  actors  go  in,  and  after- 
wards in  the  street,  where  there  was  a  crowd ;  he  appeared 
to  be  the  master  spirit ;  the  focus  around  which  the  mob 
gathered ;  the  mob  acted  as  if  they  intended  to  attack  and 
stone  the  building.  The  witness  took  Buntline,  by  his  con- 
duct, to  be  exciting  the  people  to  violence ;  Buntline  gestic- 
ulated ;  Buntline  was  talking  low  to  Bennett;  neither 
Buntline  nor  Bennett  were  dressed  now  as  they  were  then ; 
he  had  known  Buntline  for  some  time  by  sight.  The  District 
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Attorney  then  referred  to  the  fact  that  Judson  invited 
Frank  Bennett,  his  brother-in-law,  on  the  night  of  the  riot, 
to  go  out  with  him  ;  that,  before  leaving  the  house,  he  dis- 
guised himself  in  an  overcoat  belonging  to  Bennett,  and  a 
Tom  Hyer  cap ;  that,  before  leaving  the  house,  he  went  up 
stairs ;  that  this  was  probably  to  get  from  his  armory  his 
sword  and  pistols,  which  it  appeared  he  had;  that  they 
went  to  the  Opera  House ;  Judson  was  in  communication 
with  a  party  engaged  in  rioting ;  that  he  said,  "  Are  there 
any  Americans  here?"  and  one  person  answered,  "I  am  a 
Northern  Liberty  boy."  Judson  answered  that  he  was  Ned 
Buntline,  and  remarked  that  they  wanted  a  nucleus;  that 
Judson  became,  as  it  were,  the  field  marshal,  and  had  direc- 
tion of  the  operations;  that  one  of  the  party  said,  "Now, 
boys,  for  a  shower."  Previous  to  this,  Judson  said,  "  Boys, 
whatever  is  to  be  done,  must  be  done  quickly,  as  the  mili- 
tary are  coming ; "  and  also  said,  as  the  stones  were  being 
thrown,  "  Hold  on,  boys,  until  you  are  all  ready ;  "  that  this 
was  followed  by  a  volley  of  stones  at  the  house ;  that  Jud- 
son proposed  to  get  shavings  and  raise  the  cry  of  fire,  to 
enter  the  theater  and  drive  them  all  out.  None  but  a  fiend 
could  have  suggested  such  a  proposition. 

Little  did  Judson  reck  the  consequences  of  such  a  cry,  or 
such  a  movement.  Little  did  he  care  for  the  consequences 
of  an  inroad  into  that  building,  crowded  to  excess ;  little 
did  he  care  what  mangling  of  limbs  or  destruction  of 
human  life  might  follow  on  such  an  act.  Does  not  the  pro- 
position fully  justify  the  character  I  gave  him  of  a  reckless 
and  remorseless  heart?  Nay,  more,  when  the  authorities 
were  deeply  engaged  in  the  suppression  of  the  mob  and 
driving  back  the  rioters,  Judson  cried  out,  "  Don't  back 
down,"  and  said  the  ordering  of  the  military  was  an  insult 
to  the  people,  that  they  must  not  be  alarmed,  the  military 
had  nothing  but  blank  cartridges. 

The  District  Attorney  then  referred  to  the  testimony  of 
the  witnesses  as  to  Judson's  conduct  in  exciting  the  mob 
and  directing  their  movements,  and  to  the  testimony  of 
Mrs.  Bennett,  that  Judson's  pistols  were  brought  back  to 
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the  house  by  Stanley,  Judson's  partner.  He  referred  to  the 
cunning  of  Judson,  after  his  arrest,  in  having  Stanley  take 
the  pistols  from  his  pockets,  and  then  Judson  insisting  on 
being  searched,  when  he  knew  nothing  could  be  found  on 
him.  The  District  Attorney  insisted  that,  not  on  the  testi- 
mony of  one  witness,  but  all  combined,  a  case  of  inevitable 
conviction  was  placed  before  the  jury,  and  that  it  was  their 
duty  to  render  a  verdict  of  guilty  against  him,  as  the  most 
active  in  originating  and  directing  and  resisting  the  author- 
ities in  the  preservation  of  the  peace.  I  have  thus  far 
endeavored  to  present  to  you  the  evidence  on  which  should 
rest  your  verdict  of  conviction  against  Judson  and  his  asso- 
ciates in  this  indictment.  Let  it  not  be  supposed  that  their 
conviction  is  sought  for  by  those  intrusted  with  the  execu- 
tion of  the  laws,  to  sacrifice  any  of  the  persons  charged. 
The  verdict  required  at  your  hands  is  demanded  in  the 
name  of  the  personal  security  and  peace  of  your  fellow 
citizens.  This  trial  places  in  your  hands  the  lives,  the 
property,  and  quiet  of  this  vast  metropolis.  It  is  a  question 
whether  the  law  shall  be  obeyed  and  order  reign,  or  lawless 
bands  hold  the  destinies  of  us  all  in  their  grasp.  It  rises 
far  above  the  ordinary  trial  of  a  common  disturbance  of 
the  public  peace.  The  occurrences  of  the  10th  of  May — 
of  that  night  of  horror — have  presented  this  subject  as  a 
great  public  question,  involving  the  character  of  our  insti- 
tutions. The  men  whose  acts  disturbed  the  peace  of  the 
city,  and  brought  blood  on  our  city,  struck  a  blow  at  the 
American  character.  The  "  deep  incarnadine  of  that  guilt " 
is  upon  them,  and  it  is  for  you  to  declare  it  by  your  verdict. 
If  there  be,  gentlemen,  one  striking  element  in  the 
American  character,  it  is  a  love  of  order.  Each  man  feels 
that  this  is  a  firm  foundation  on  which  rises  the  superstruc- 
ture of  our  liberties.  Each  man  feels  that  amidst  disorder 
and  chaos  there  can  be  no  security  for  life  or  property,  and, 
under  the  influence  of  that  feeling,  submission  to  law  pre- 
dominates throughout  the  community.  This  love  of  order 
is  strikingly  developed  in  every  period  of  our  history,  and 
in  every  action  of  this  confederacy.     The  same  spirit  which 
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ere  since  landed  at  Plymouth,  on  the  Atlantic,  to-day  is 
manifest  on  the  shores  of  the  Pacific.  That  spirit  has  gone 
with  our  people  from  their  homes;  it  has  crossed  the 
Isthmus ;  has  gone  hand  in  hand  with  them  up  the  Pacific, 
and  governs  at  this  moment  amidst  a  people  thrown  to- 
gether without  law  and  without  a  judiciary.  You  have 
seen  that  feeling  of  order  sufficiently  powerful  to  punish 
those  "hounds"  who  had  disturbed  the  public  peace ;  and 
shall  it  be  said  that  you  will  pass  unnoticed  such  acts  as 
men  amidst  the  sands  of  California  would  be  punished  for? 
And  will  you,  defended  by  all  the  arrayments  of  an  enlight- 
ened judiciary,  with  the  advantages  of  high  civilization, 
surrounded  with  everything  which  should  prompt  you  to 
the  maintenance  of  order — will  you  refuse  to  accord  to 
your  fellow  citizens  that  protection  which,  without  law,  is 
afforded  in  the  very  midst  of  men  without  law  and  without 
the  organization  of  government?  I  am  satisfied  that  you 
will  not.  The  duty  which  you  owe  to  the  laws  of  your 
country  will  be  performed.  The  verdict  you  will  render, 
stamping  guilt  on  these  prisoners,  will  be  but  the  inevitable 
consequence  of  the  evidence  which  has  been  submitted. 
That  verdict  will  remain 

" A  great  sea  mart  for  all  time/' 

a  monument  of  the  intelligence  and  integrity  of  jurors— of 
their  devotion  to  the  laws,  and,  above  all,  their  determina- 
tion to  uphold  and  sustain  good  order  and  peace  in  this 
metropolis. 

Judge  Daly's  Charge. 

Judge  Daly  charged  the  jury  as  follows : 

Gentlemen  of  the  Jury :  If  this  was  an  ordinary  case,  I 
would  consider  my  duty  sufficiently  discharged  by  stating 
the  law  pertaining  to  it,  and  giving  you  such  an  analysis  of 
the  evidence  as  would  assist  you  in  ascertaining  the  guilt 
or  innocence  of  the  prisoners.  But  it  is  no  ordinary  case. 
There  are  principles  involved  in  it  of  the  deepest  moment — 
considerations  growing  out  of  it  which  affect  the  whole 
frame-work  of  society.    It  is  true,  that  it  is  not  the  first 
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case  in  which  circumstances  similar  to  those  we  are  here 
investigating  have  been  brought  up  for  the  consideration 
of  a  court  and  jury.  Indeed,  it  is  a  matter  of  painful 
knowledge,  that  of  late  they  have  been  but  too  lamentably 
frequent.  But  the  gloomy  close  of  the  catastrophe  out  of 
which  this  prosecution  has  arisen — the  great  destruction  of 
human  life  that  attended  the  restoration  of  peace  and 
order,  have  invested  this  case  with  a  solemn  earnestness 
that  distinguishes  it  from  all  that  have  preceded  it.  It  is  a 
case  but  too  fruitfully  suggestive — a  most  fearful  and 
bloody  commentary  upon  the  consequences  that  follow 
when  individuals  substitute  their  own  impetuous  will  and 
ungovernable  impulses  for  the  peaceful  regulations  of 
society.  It  is  one  of  those  cases  that  teach  us  the  value  of 
law  and  the  necessity  of  rigidly  maintaining  the  distinc- 
tions which  exist  in  the  acts  of  individuals  between  the 
rational  enjoyment  of  freedom  and  the  unrestrained  exer- 
cise of  lawless  license.  The  law  is  nothing  else,  gentlemen, 
but  the  will  of  society,  resolved  upon  in  moments  of  calm 
deliberation,  enacted  by  all  for  the  benefit  of  each.  It  is 
the  representative  of  man's  aggregate  power  in  the  social 
state,  and  derives  its  authority  from  the  binding  obligation 
of  imperative  necessity. 

As  a  nation  becomes  more  free,  the  authority  of  the  law 
must  advance — the  rights  of  individuals  are  more  closely 
discriminated  and  subjected  to  more  exact  definition.  To 
preserve  the  just  equipoise  of  society,  therefore — to  keep 
the  complicated  relations  of  an  advancing  civilization  in 
harmonious  action,  the  supreme  authority  of  the  law,  and 
the  obedience  of  the  people  to  it,  become  the  first  of 
national  necessities.  When  instituted  under  a  free  govern- 
ment, by  the  popular  will,  and  liable  to  be  changed  when- 
ever the  people  decree  it,  the  obligation  to  obey  it,  while  in 
force,  is  one  of  those  fundamental  truths  which,  in  a  free 
government,  needs  but  to  be  stated.  In  other  lands  the 
law  is  regarded  as  something  antagonistic  to  the  people.  It 
is  clothed  in  the  trappings  of  power  and  decked  in  the  pomp 
of  authority — the  mandate  of  the  few  for  the  government 
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of  the  many,  and  felt  too  frequently  but  in  the  oppression 
it  produces.  But  with  us  it  is  the  work  of  our  own  hands, 
and  subject  to  any  modification  to  which  we  may  subject  it. 
It  is  the  means  by  which  our  liberty  is  defined,  and  the 
source  through  which  it  is  enjoyed.  It  is  framed  for  no 
favored  class ;  designed  for  no  privileged  order.  Like  the 
sun  in  heaven,  it  sheds  its  influence  equally  upon  all ;  for 
there  is  no  citizen  so  humble,  and  no  being  so  degraded,  to 
whom  it  extends  not  its  protection — to  whom,  in  the  hour 
of  suffering  and  wrong,  it  may  not  serve  as  a  safeguard  and 
a  shield. 

All  have,  therefore,  a  personal  interest  in  increasing  the 
authority  of  the  law;  and  when  we  do  aught  to  impair  its 
force,  or  weaken  its  influence,  we  but  turn  the  sword  against 
our  own  household,  and  pull  down  the  pillars  of  the  temple 
that  shelters  us.  A  great  work  was  accomplished  for  man, 
and  man's  development,  in  the  formation  of  the  government 
under  which  we  live.  The  framers  of  that  government 
have  left  us  institutions  in  which  the  rights  of  the  individual 
are  more  distinctly  recognized  and  secured  by  higher  guar- 
anties than  they  had  ever  been  before.  A  great  political 
structure  has  been  reared  for  us,  and  to  us  is  committed  the 
comparatively  trifling  duty  of  preserving  it.  Whatever, 
therefore,  may  impair  its  stability,  it  is  the  duty  of  all  to 
unite  in  preventing.  If  inroads  are  made  upon  the  rights 
it  guarantees,  they  are  to  be  resisted,  come  from  what  source 
they  will — from  a  ruler  or  a  common  man.  We  too  fre- 
quently lose  sight  of  the  tyranny  of  the  man,  from  the 
position  he  occupies  in  society ;  forgetful  that  the  aristocrat 
by  nature  may  be  detected  in  rags,  as  well  as  found  clothed 
in  purple. 

A  man  conforms  to  the  Christian  precept  and  the  repub- 
lican standard,  in  proportion  as  he  respects  the  rights  of  his 
fellow-man ;  and  if  he  manifests  the  disposition  to  infringe 
them,  he  is  a  tyrant  by  nature,  and  is  to  be  resisted  as  such. 
The  act  of  the  rioter  of  our  day,  invading  the  sanctuary  of 
a  private  dwelling,  and  trampling  upon  the  rights  of  his 
fellow-men,  brings  us  back  to  the  barbarism  of  the  middle 
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ages — to  the  days  of  the  military  marauder  and  the  feudal 
despot.  For  though  centuries  have  intervened,  the  nature 
of  the  men  is  the  same  ;  or  they"  differ,  if  they  differ  at  all, 
but  in  the  circumstance,  that  one  claimed  the  privilege  to 
oppress  as  a  divine  and  hereditary  right,  and  the  other 
claims  to  exercise  it  as  the  prerogative  of  liberty. 

Come,  therefore,  from  what  source  it  will,  the  attempt  to 
overthrow  the  supremacy  of  the  law  by  force  and  violence 
is  to  be  resisted,  and  that  promptly,  at  the  outset.  As  it  is 
impossible  to  tell,  from  the  spark  of  ignition,  how  far  the 
conflagration  may  extend,  so  is  it  impossible  to  discern,  in 
the  first  gathering  of  a  popular  tumult,  what  consequences 
may  follow  it — whether  it  will  be  but  the  affair  of  a  day,  or 
grow  big  with  the  destiny  of  a  nation.  The  records  of  the 
past  are  studded  with  too  many  instances  of  society  given 
up  to  the  sanguinary  dominion  of  mobs  not  to  know  their 
nature  and  feel  alive  to  their  danger.  Such  scenes  are  the 
elements  that  bring  to  fearful  development  the  latent  fero- 
city of  man's  nature ;  in  which  the  worst  men  come  up  to 
the  surface  and  exercise  control  and  dominion.  If  they  are 
permitted  to  go  on  unchecked,  disorder  creeps  into  the 
State — disorder,  the  parent  of  that  worst  of  oppressions 
which  is  born  of  anarchy,  and  subject  to  the  uncertain 
chances  of  which  the  victor  of  to-day  becomes  the  victim 
to-morrow.  No,  gentlemen,  the  blessings  of  liberty  are  the 
blessings  of  law ;  the  security  of  both,  the  preservation  of 
order ;  and  he  who,  wantonly  and  wilfully,  disturbs  it,  is  to 
be  treated  as  the  enemy  of  his  race,  and  the  foe  of  society. 

These  considerations,  gentlemen,  meet  us  at  the  threshold 
of  the  case.  I  advert  to  them,  because  the  frequent  recur- 
rence of  these  scenes  of  violence  and  disorder  has  given 
countenance  to  the  unfounded  opinion,  that  they  are  to  be 
regarded  as  the  natural  effect  of  the  working  of  our  free 
institutions.  The  inefficiency  of  courts,  or  the  unwilling- 
ness of  juries  to  convict  in  such  cases,  have  led  many  to 
think  that  the  laws  are  powerless  to  repress  them.  So  far 
have  things  gone  in  the  lax  administration  of  justice,  that 
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these  outbreaks  are  not  without  their  eulogists;  nay,  those 
who  argue  their  necessity. 

Within  a  comparatively  recent  period,  the  municipal 
council  of  a  neighboring  city  deliberately  passed  a  resolution 
to  the  effect  that  such  occasional  outbreaks  were  necessary 
to  the  cultivation  of  brave  and  courageous  habits  in  our 
youth,  as  if  the  noble  quality  of  courage  was  attested  by 
burning  the  dwellings  of  defenseless  women,  and  defacing 
temples  erected  to  the  worship  of  a  common  God ;  pro- 
pounding the  monstrous  doctrine,  that  it  is  essential  that 
the  youth  of  this  country  should  pass  through  a  pupilage  of 
bloodshed ;  that  to  fit  him  for  the  rational  duties  of  the 
citizen,  he  should  be  encouraged  to  the  development  of 
propensities  in  which  the  savage  is  his  equal.  I  address 
these  considerations  strongly  to  you,  gentlemen,  because  if 
the  law  has  been  violated  it  rests  with  you  whether  the  laws 
shall  be  vindicated  or  not ;  for,  in  criminal  cases,  however 
much  we  may  dwell  upon  laws  and  constitutions,  to  the 
practical  power  wielded  in  the  jury  box  must  we  come  at 
last.  It  depends  upon  the  conscientiousness  with  which 
that  power  is  exercised,  whether  justice  can  be  administered 
or  not. 

To  the  jury  must  the  citizen  turn,  with  high  hope,  or  with 
anxious  fear,  for  everything  depends  upon  the  integrity  and 
firmness  of  jurors,  as  every  thing  is  to  be  feared  from  their 
corruption  or  servility.  A  man  may  do,  as  respects  him- 
self, or  in  his  personal  matters,  what  he  may  not  do  as  a 
public  man.  He  alone  is  affected.  In  the  one  case  an  act 
may  be  forgiven  as  a  weakness,  which  approximates  in  the 
other  to  the  nature  of  a  crime.  This  is  a  consideration  that 
a  juror  is  never  to  lose  sight  of  when  he  enters  upon  the 
discharge  of  public  duties  ;  his  individual  will  or  wishes  are 
to  be  merged  in  the  great  duty  that  he  owes  to  society. 
This  will  apply  to  every  case  in  which  a  juror  is  called  to 
act;  but  there  are  certain  cases,  which,  from  the  conse- 
quences that  follow  a  dereliction  from  duty,  increase  the 
responsibility  of  the  juror  in  proportion  to  the  results  which 
that  dereliction  produces.     This  is  one  of  those  cases.    That 
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the  law  should  be  sustained  in  such  a  case,  concerns  most 
deeply  the  peace  and  welfare  of  society.  That  it  should  be 
maintained  in  this  city,  the  chief  city  of  the  Union,  is  a 
more  important  consideration  than  it  would  be  elsewhere. 
This  great  metropolis  is  the  national  heart,  and  sends  out 
pulsations  that  reach  to  the  remotest  arteries  of  our  wide- 
spread confederacy.  Here,  then,  at  this  central  point  of 
attraction,  towards  which  everything  concentrates,  and 
from  which  everything  radiates,  it  is  befitting  that  an 
example  should  be  set,  which  shall  be  a  precedent  to  the 
country  at  large — an  example  of  the  faithful  and  firm 
administration  of  justice,  which  shall  serve  hereafter  as  a 
steady  light  to  steer  by,  when  darkness  and  tempest  gather 
around  the  State. 

In  connection  with  what  I  have  already  said,  there  are 
other  considerations  to  which  your  attention  should  be  drawn. 
A  great  portion  of  this  trial,  both  in  the  introduction  of 
the  testimony,  and  in  the  comments  of  counsel,  has  been 
devoted  to  the  consideration  of  matters  which  have  nothing 
to  do  with  the  question  of  the  guilt  or  the  innocence  of  the 
prisoners.  We  can  have  nothing  to  do  with  the  question 
whether  the  conduct  of  the  authorities  was  censurable  or 
otherwise — whether  a  more  judicious  course  might  have 
been  pursued  than  the  one  adopted.  The  authorities  must 
answer  to  the  law  if  they  have  violated  it  in  any  particular ; 
or  if  they  are  not  within  the  pale  of  legal  responsibility, 
they  must  answer  at  the  great  bar  of  public  opinion.  Neither 
is  it  any  part  of  our  inquiry  to  determine  whether  the  inter- 
position of  the  military  was  necessary — whether  the  distur- 
bance could  have  been  quelled  by  the  police  force  without 
their  aid.  This  forms  no  part  of  the  question  respecting 
the  guilt  or  innocence  of  the  prisoners.  They  all,  with  one 
exception,  stand  indicted  for  acts  alleged  to  have  been  done 
before  the  military  fired,  and  they  were  arrested ;  in  fact, 
before  the  military  came  upon  the  ground.  Their  acts  were 
not  provoked  by  the  firing,  or  the  appearance  of  the  mili- 
tary. And  if  they  were,  it  would  not  excuse  such  acts. 
The  military  were  there  by  the  order  of  the  city  authorities, 
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and  it  was  the  duty  of  all  citizens  to  retire  before  them. 
Neither  are  you  to  be  influenced  by  what  has  been  addressed 
to  you  in  respect  to  the  condition  in  life  of  the  defendants 
— that  they  have  families  dependent  upon  them  for  support. 
This  might  be  urged  to  a  jury  in  the  case  of  every  prisoner, 
for  there  are  few  who  are  without  close  if  not  dependent 
domestic  ties.  So  with  respect  to  the  youth  of  some  of  the 
defendants.  This  is  a  matter  addressed  solely  to  the  dis- 
crimination of  the  court;  and  the  court  is  gifted  with  a 
large  discretion  in  such  matters.  Should  any  or  all  of  these 
defendants  be  convicted,  the  court,  when  called  upon  to 
perform  the  last  act  of  the  law,  will  not  be  unmindful  of 
the  tender  youth  of  some  of  them,  but  will  distinguish 
between  acts  which  spring  from  the  unreflecting  nature  of 
youth,  and  acts  which  are  the  deliberate  deeds  of  perverted 
manhood.  And  in  passing  upon  the  issue,  and  the  only 
issue  here,  you  are  not  to  be  drawn  off  from  the  plain  im- 
port of  testimony  by  wire-drawn  distinctions,  or  conceivable 
possibilities.  There  is  no  subject  of  human  inquiry  which 
may  not  be  involved  in  inextricable  confusion  by  admitting 
such  disturbing  influences.  If  you  do  not  keep  steadily 
before  you  the  real  object  of  your  inquiry,  especially  in  a 
case  like  this,  you  will  be  lost  in  a  sea  of  uncertainty. 
Everything,  therefore,  addressed  to  your  prejudices — to  your 
sympathies — which  may  be  designed  to  confuse  your  under- 
standing, or  perplex  your  judgment,  is  to  be  carefully 
watched  and  rejected.  When  such  considerations  are 
addressed  to  you  by  advocates,  you  are  always  to  bear  in 
mind  the  position  of  the  advocate,  and  to  attach  value  to 
what  he  says  in  proportion  to  the  sincerity  with  which  he 
utters  it.  When  an  advocate  appears  as  the  advocate  of 
accused  innocence,  no  position  a  human  being  can  occupy 
is,  perhaps,  more  exalted ;  but  we  cannot  shut  our  eyes  to 
the  fact  that  an  advocate,  in  many  cases,  strives  merely  to 
get  off  his  client.  With  him  it  is  a  trial  of  professional 
skill  —  the  making  of  a  professional  reputation.  For  this 
purpose  the  means  by  which  a  juror  may  be  influenced 
becomes  not  unfrequently  a  matter  of  professional  calcula- 
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tion,  and  is  sometimes  reduced  to  the  certainty  of  an  act ; 
and  where  such  means  secure  the  acquittal  of  the  guilt}-, 
however  much  we  may  admire  the  display  of  professional 
skill,  we  cannot  forget  that  it  is  a  triumph  over  justice.  Far 
different  is  the  position  of  the  jury,  the  court  and  the  prose- 
cuting officers;  with  them  the  only  motive  can  be  to  ascer- 
tain if  parties  be  guilty  or  innocent.     The  course  of  their 
duty  is  plain,  and  they  have  no  election  but  to  pursue  it. 
Neither  are  you  to  be  influenced  in  this  case  by  what  you 
may  have  read,  or  what  may  have  been  directed  to  you 
through  the  public  press.    The  press  is,  perhaps,  the  greatest 
engine  of  modern  civilization.     It  is  impossible  not  to  feel 
the  reality  of  its  power,  and  to  appreciate  the  extent  of  its 
influence;  and  that  influence  is  no  inconsiderable  matter, 
when  used  to  influence  the  determination  of  a  criminal  trial. 
It  is  not  unusual  for  the  judiciary  to  deprecate  the  publica- 
tion of  trials  during  their  progress.     I  feel,  however,  no 
occasion  to  do  so.     I  am  strongly  disposed  to  think  that 
such  publications  do  much  to  familiarize  the  public  with 
the  practical  working  of  the  laws ;  to  beget  in  the  mass  of 
citizens  habits  of  discrimination  and  reflection ;  to  create 
habits  of  mental  discipline  in  respect  to  legal  subjects,  that 
go  far  to  qualify  them  for  the  duty  of  jurors— a  duty  that 
must  be  discharged  by  all  classes  of  community.     But  the 
publication  of  trials  while  in  progress,  subjects  courts  and 
jurors  to  a  higher  accountability.     In  opposition  to  the  less 
liberal  countries  of  Europe,  our  trials  are  required  to  be 
held   in  public;    and   their   wider  publicity,  through   the 
instrumentality  of  the  press,  is  but  the  extension  of  a  great 
and  politic  principle.     The  regret  is  that  they  are  not  more 
fully  and  accurately  reported.     The  defect  lies  in  the  man- 
ner in  which  the  thing  is  done — not  in  the  thing  itself.    But 
it  is  carrying  the  prerogative  entirely  too  far  for  public  jour- 
nalists to  anticipate  the  course  of  trials,  and  upon  the  report 
of  testimony  published  in  their  columns,  to  dictate  to  jurors 
what  verdicts  they  should  render.     Conductors  of  journals, 
who  merely  read  the  testimony,  even  if  accurately  and  faith- 
fully reported,  are  not  in  a  position  to  say  to  a  jury  who 
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have  heard  all  the  testimony,  and  noted  the  manner  of  the 
witnesses,  what  course  should  be  pursued.  It  not  unfre- 
quently  happens  in  the  course  of  the  administration  of  jus- 
tice, that  the  manner  of  a  witness  may  induce  a  jury  to  dis- 
credit every  word  he  utters.  General  considerations  come 
appropriately  from  the  press;  but  when  they  undertake  to 
direct  what  disposition  should  be  made  by  a  jury  in  partic- 
ular instances,  they  set  a  precedent  which  the  strongest  case 
will  not  justify,  and  which,  as  a  matter  of  general  adoption 
and  common  custom,  would  be  disastrous  to  the  rights  of 
accused  persons. 

Before  proceeding  to  the  particular  examination  of  the 
evidence  for  and  against  the  prisoners,  it  is  proper  that  your 
attention  should  be  called  to  some  general  matters  arising  out 
of  the  nature  of  that  evidence.  As  respects  the  prisoners 
here,  the  main  question  is  one  of  their  identity  with  the 
persons  who  did  the  acts  described  by  the  witnesses, 
as  it  is  possible  that  in  such  a  tumultuous  assemblage, 
mistakes  may  have  occurred  in  making  arrests.  It  is  due 
to  these  persons  that  you  should  discriminate  most  closely 
in  this  respect,  and  be  well  satisfied  that  they  are  the  per- 
sons who  did  the  acts  with  which  they  are  charged.  It 
would  be  lamentable,  indeed,  if  any  of  them  should  be  con- 
victed for  the  acts  of  others.  You  will  therefore  take  into 
consideration  the  darkness  of  the  night,  the  extinguishment 
of  the  lamps,  and  generally  the  excited  nature  of  the  scene. 
You  must  discriminate,  also,  between  testimony  which  is 
positive  and  that  which  is  purely  negative.  A  witness  who 
swears  that  he  saw  an  act  done  is  not  to  be  disbelieved, 
though  many  who  were  present  declare  that  they  did  not 
see  it,  unless  their  proximity,  their  number  and  their  oppor- 
tunity for  observation  are  such  as  to  render  it  impossible 
that  it  could  have  transpired  without  their  observing  it.  - 

A  great  portion  of  this  case  has  been  occupied  in  testi- 
mony as  to  the  exact  period  of  time  at  which  particular 
events  occurred,  and  much  comment  has  been  made  by  coun- 
sel upon  the  inconsistency  of  witnesses  with  each  other  in 
this  respect.     This  is  a  matter  which  is  entitled  to  but  little 
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consideration  ;  for  nothing  is  generally  so  unsatisfactory  in 
the  course  of  judicial  investigation  as  the  attempt  to  fix  so 
fleeting  a  thing  as  time.  Unless  the  attention  of  a  witness 
is  called  to  the  exact  period  of  time  when  the  event  occurs, 
or  unless  he  is  enabled  to  estimate  from  a  given  point  the 
period  at  which  a  subsequent  event  occurred,  very  little 
value  is  to  be  attached  to  the  effort  of  his  memory.  We 
take  cognizance  of  the  great  divisions  of  the  day,  and  may 
say  whether  an  event  occurred  in  the  morning,  at  noon,  or 
in  the  evening ;  but  when  a  witness  undertakes  to  swear 
positively,  from  mere  memory,  to  the  fractions  of  hours  or 
to  minutes,  we  may  well  distrust  his  testimony  and  doubt 
his  sincerity.  If  any  gentleman  of  the  jury  were  called 
upon  at  this  moment  to  say  at  what  time  of  the  day  the 
examination  of  any  particular  witness  was  begun  during  the 
trial  of  this  cause,  he  would  find  it  impossible  perhaps  to 
answer;  and  were  the  twelve  jurors  to  exchange  their  views 
respecting  it,  a  very  great  diversity  of  opinion  would  be 
discovered.  This  difficulty  is,  of  course,  increased  where 
parties  are  present  at  a  scene  of  great  public  excitement, 
where  events  are  rapidly  transpiring,  and  where  confusion 
prevails. 

We  now  approach,  gentlemen,  the  true  subject  of  your 
inquiry,  and  the  questions  it  presents  are  few,  plain,  and 
fraught  with  no  intrinsic  difficulty.  You  are  simply  to  say, 
when  advised  by  the  court  as  to  the  law,  whether  a  riot 
occurred  on  the  night  of  the  10th  of  May,  and  whether  the 
defendants  participated  in  it.  (jThe  right  of  the  people 
peacefully  to  assemble  to  discuss  or  deliberate  upon  matters 
of  a  public  or  private  nature,  is  one  of  those  fundamental 
rights  secured  by  the  constitution  itself,  and  the  privilege 
of  animadverting  freely  upon  public  men  and  public  meas- 
ures is  an  incident  growing  out  of  that  right.  This  is 
plainly  distinguishable,  however,  from  assembling  with  an 
intent  to  commit  violence  upon  persons  or  property,  to 
resist  the  execution  of  the  laws,  to  disturb  public  order,  or 
for  the  perpetration  of  acts  inspiring  public  terror  or  alarm. 
Any  disturbance  of  public  order  by  force  is  a  breach  of  the 
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peace.  Any  tumultuous  assemblage  of  three  or  more  per- 
sons brought  together  for  no  legal  or  constitutional  object, 
deporting  themselves  in  such  manner  as  to  endanger  the 
public  peace  and  excite  terror  and  alarm  in  rational  and 
firm-minded  persons,  is  unlawful ;  and  whenever  three  or 
more  persons,  in  a  tumultuous  manner,  use  force  or  violence 
in  the  execution  of  any  design  wherein  the  law  does  not 
allow  the  use  of  force,  they  are  guilty  of  a  riot,  A  riot 
may  be  defined  to  be  a  tumultuous  disturbance  of  the  public 
peace  by  three  or  more  persons  assembled  together  of  their 
own  authority,  mutually  assisting  each  other  against  all  who 
oppose  them,  and  engaged  in  executing  some  design  in  a 
violent  and  turbulent  manner,  to  the  terror  and  alarm  of 
bystanders  or  the  neighborhood.  The  offenses  compre- 
hended within  this  general  definition  constitute  three  kinds 
of  offenses — an  unlawful  assembly,  a  rout,  and  a  riot.  The 
unlawful  assembly  is  where  the  parties  come  together  with 
the  intent  before  stated ;  rout  is  where  they  move  forward 
to  the  execution  of  their  design,  and  the  riot  takes  place  when 
they  begin  with  force  and  violence  to  execute  their  design. 
Distinguishable  from  either  of  these  offenses,  is  the  offense 
which  is  denominated  an  affray.  An  affray  is  when  persons 
come  together  without  a  premeditated  design  to  disturb  the 
peace,  and  suddenly  break  out  into  a  quarrel  among  them- 
selves ;  and  it  is  contradistinguished  from  a  riot,  by  being 
more  of  a  private  nature.  Certain  ingredients  are  insisted 
upon  by  the  counsel  for  the  accused,  as  entering  into  the 
composition  of  the  offense  of  a  riot.  It  is  difficult  to  dis- 
tinguish and  fix  with  the  accurateness  of  a  definition,  the 
precise  boundaries  which  separate  the  particular  offenses 
that  grow  out  of  the  attempt  to  disturb  or  subvert  public 
order.  It  is  insisted  upon  by  the  counsel,  that  to  constitute 
the  offense  of  a  riot,  the  parties  must  be  engaged  in  the 
prosecution  of  a  private  purpose.  In  one  sense  this  is  true. 
The  purpose  is  private,  when  it  is  to  be  distinguished  from 
an  armed  attempt  to  overthrow  and  subvert  the  government 
by  force  and  violence ;  as  if,  when  the  majority  of  the  peo- 
ple have  decreed  a  certain  form  of  government,  a  portion 
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of  them,  a  minority,  attempt  to  overthrow  it  by  force.  It 
is,  moreover,  insisted  that  there  must  be  a  concert  of 
action.  This  is  also  true;  but  the  concert  of  action  may 
exist  in  the  execution  of  the  act..  It  is  not  necessary  that 
'the  parties  should  deliberate  before  hand,  that  they  should 
interchange  views  with  each  other  before  commencing  the 
execution  of  the  design.  In  this  case  there  is  abundant 
evidence  from  which  we  may  infer  such  a  concert  of  action, 
in  the  attempt  of  the  persons  present  to  force  their  way 
into  the  theater,  in  the  combined  action  of  those  on  the  east 
end  of  the  building,  who  were  engaged  in  rescuing  the 
offenders  from  the  officers,  and  preventing  their  making 
arrests — who  rallied  to  the  resistance  of  the  police,  under 
the  cognomen  of  "  Short  Boys."  There  was  concert  of  action 
among  the  crowd  of  persons  who  were  engaged  in  assailing 
the  building  on  the  Eighth  Street  side,  under  guidance  and 
direction  of  the  defendant  Judson. 

It  is  insisted  by  the  counsel  that  there  is  no  evidence  in 
the  case  of  a  common  design,  to  constitute  the  offense  of  a 
riot.  It  is  declared  by  Sir  Wm.  Blackstone,  that  a  riot 
may  exist  with  or  without  a  common  design.  I  have  em- 
braced a  common  design,  however,  in  the  definition  I  have 
given  you,  although  I  might  with  safety  have  rested  upon 
the  definition  of  Blackstone,  whose  luminous  mind,  quick 
perception,  and  ready  power  of  analysis,  enabled  him,  in 
almost  every  instance,  to  subject  the  matter  upon  which  he 
treated,  to  definitions  so  exact  and  perfect  as  to  serve  the 
purpose  of  all  future  time.  But  there  is  abundant  evidence 
of  a  common  design  which  was  unlawful :  the  attempt  to 
rush  into  the  theater ;  a  combination  of  a  large  number  of 
individuals  to  injure  the  building,  who  were  engaged  in 
assailing  it  with  stones,  breaking  the  windows  and  forcing 
in  the  doors;  the  proposition  to  enter  the  building  with 
ladders  from  the  rear — the  ladders  being  ready  and  prepared 
for  that  purpose — and  drive  out  those  who  were  inside,  and 
who  had  a  lawful  right  to  remain  there;  the  proposition  to 
create  confusion  and  tumult  inside,  by  raising  the  cry  of 
fire;  the  proposition  of  the  defendant,  Judson,  to  get  to- 
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gether  a  lot  of  shavings  and  fire  them,  either  with  the  view 
of  destroying  the  building,  or  of  giving  color  to  the  cry  of 
fire.  It  would,  perhaps,  scarcely  be  safe  to  infer  from  this 
branch  of  the  evidence,  that  the  diabolical  intention  existed 
on  the  part  of  that  defendant,  or  those  acting  with  him,  to* 
fire  the  building,  crowded  with  human  beings.  Such  an 
intention  would  manifest  a  degree  of  depravity  approxi- 
mating rather  to  the  nature  of  a  fiend  than  to  anything 
human.  It  is  better,  therefore,  to  put  the  more  charitable 
construction  upon  it,  and- to  suppose  that  he  simply  intended 
to  give  color  to  the  alarm  of  fire.  A  common  design  was 
manifested,  moreover,  in  the  many  combined  attempts  to 
resist  the  authority  of  the  police.  In  fact,  the  whole  scene, 
as  described  by  the  witnesses,  leaves  but  little  doubt  as  to 
the  intent  of  the  guilty  actors  in  it.  Those  engaged  in 
Eighth  Street  are  described  by  the  witnesses  as  wild  with 
excitement;  and  the  mass  congregated  in  Astor  Place  are 
pictured,  by  some  of  the  witnesses,  as  inflamed  to  the  high- 
est pitch  of  excitement,  and  as  heaving  to  and  fro  like  the 
tumultuous  waves  of  the  ocean.  The  whole  scene  in  Astor 
Place  is  most  graphically  described,  and  with  great  circum- 
stantiality of  detail,  by  his  Honor,  the  Recorder.  The 
judge  then  read  to  the  jury  the  testimony  of  Recorder 
Tallmadge,  and  said,  that  from  this,  and  all  the  testimony 
in  the  case,  there  could  be  little  doubt  that  a  riot  existed 
within  the  definition  he  had  given.  He  then  defined  what 
was  necessary  to  constitute  a  party,  or  participator.  Any 
act,  furthering  and  in  aid  of  the  common  design,  is  suf- 
ficient. In  a  riot,  all  who  participate  are  principals.  It  is 
an  offense  in  which  there  must  be  three  or  may  be  many 
actors.  The  law  does  not  distinguish  between  the  relative 
degrees  of  violence  used  by  individuals,  but  every  one  who 
participates  is  responsible  for  all  that  has  taken  place.  The 
only  discrimination  which  the  law  makes,  is  the  discretion 
given  to  the  court  in  apportioning  the  degree  of  punish- 
ment. It  is  not  necessary  that  a  party  should  do  some 
phj-sical  act,  such  as  throwing  a  stone.  If  a  riot  take 
place,  all  who  aid,  encourage  or  promote  it,  by  words,  signs, 
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gestures  or  other  acts,  are  principals.  It  is  not  necessary 
that  a  party  should  commit  personal  violence,  being  armed 
with  offensive  weapons,  or  making  use  of  threatening 
speeches  or  turbulent  gestures;  any  act  of  assistance  or 
•  encouragement  is  sufficient  to  make  him  a  principal. 

Judge  Daly  here  entered  into  an  elaborate  review  of  the 
testimony  elicited  from  the  various  witnesses  and  placed 
before  the  jury,  in  a  concise  and  lucid  manner,  the  whole 
chain  of  evidence.  He  commented  strongly  in  favor  of  the 
accused  upon  the  evidence  they  had  furnished  of  previous 
good  character.  This  was,  he  said,  a  matter  entitled  to 
very  great  consideration.  He  was  well  panoplied,  who, 
when  brought  into  a  court  of  justice  to  answer  an  accusa- 
tion, could  throw  himself  back  upon  a  life  well  spent.  All 
the  accused,  with  the  exception  of  the  defendant  Judson, 
had  furnished  testimony  upon  this  point  most  clear  and  sat- 
isfactory. If  the  evidence  of  their  participation,  therefore, 
was  not  direct,  positive  and  conclusive,  their  previous  good 
character  should  outweigh  in  the  balance,  and  as  respects 
the  defendant  Judson,  who  had  not  put  his  character  in 
issue,  he  was  entitled  to  be  regarded  here  as  of  good  char- 
acter, for  the  law  draws  that  presumption  in  favor  of  every 
accused  person,  until  the  contrary  appears.  Much  had 
been  said  by  his  counsel  in  vindication  of  his  character, 
and  much  by  the  prosecuting  officer  in  reply.  This  was  to 
be  treated  as  out  of  the  case.  He  stood  here  upon  the  evi- 
dence ;  he  was  to  be  judged  by  that,  and  that  alone.  If  he 
were  the  vilest  creature  that  ever  lived  he  had  rights  here 
that  were  not  to  be  taken  from  him,  and  unless  his  guilty 
participation  could  be  distinctly  and  clearly  made  out  from 
the  evidence,  he  should  be  acquitted. 

The  judge,  after  some  further  comments  upon  the  testi- 
mony, concluded  as  follows : — "  I  commit  this  case,  gentle- 
men, into  your  hands.  If  you  have  any  doubt  as  to  the 
guilt  of  any  or  all  of  these  prisoners,  then,  in  the  benevolent 
charity  of  the  law,  give  them  the  benefit  of  that  doubt  and 
acquit  them  ;  but  if  their  participation  be  palpably  proved 
by  the  testimony,  and  you  fail  to  find  according  to  the  fact, 
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you  would  thereby  violate  your  duty  as  jurors.  I  surrender 
it  to  you  with  the  conviction  that  it  is  in  the  hands  of 
enlightened  and  impartial  men ;  and  for  the  upright  dis- 
charge of  the  trust  committed,  I  leave  you  to  your  conscience 
and  your  country." 

The  jury  retired,  and  after  an  absence  of  about  three 
hours,  returned  a  verdict  of  guilty  against  all  of  the  defen- 
dants. 

(September  29th,  1849.) 

Sentence  op  the  Rioters. 

The  court  convened  at  11  o'clock,  but  before  that  time — 
for  an  hour  or  more  previously — the  vestibule  and  all  the 
corridors  leading  to  the  court-room  were  crowded  by  per- 
sons who  were  anxious  to  hear  the  sentence. 

Soon  after  convening  the  members  of  the  court  adjourned, 
for  the  purpose  of  consultation,  to  the  assistant  aldermen's 
room,  and  when  they  took  their  seats  again 

Mr.  Smithy  counsel  for  Judson,  made  a  motion  in  arrest 
of  judgment,  which  motion  was  denied,  to  which  the  coun- 
sel excepted ;  and  Mr.  Blankman,  counsel  for  Bennett,  made 
a  similar  motion  for  arrest  of  judgment,  which  likewise  was 
denied.  Mr.  Sherwood,  of  counsel  for  Matthews,  and  Mr. 
Cornell^  of  counsel  for  Adriance,  read  affidavits  in  mitigation 
of  punishment;  and  after  all,  these  proceedings  had  been 
concluded, 

The  defendant  Judson  proceeded  to  address  the  court  at 
length.  He  said  he  had  no  favors  to  ask,  and  he  expected 
no  mercy.  He  had  been  tried  by  a  prejudiced  jury,  and  he 
might  say,  by  a  prejudiced  court.  His  testimonials  in  favor 
of  character,  though  freely  offered  to  the  prosecution,  had 
neither  been  received  nor  read.  He  could  safely  lay  his 
hand  upon  his  heart,  and  appeal  to  his  God,  that  he  was  the 
victim  of  an  unjust  persecution;  that  the  testimony  pro- 
duced against  him  did  not  show  that  he  had  anything  to  do 
with  the  riot.  His  views,  as  expressed  in  his  paper  on  the 
very  day  when  the  riot  occurred,  would  show  that  he  was 
in  favor  of  law  and  order;  that  he  was  indifferent  as  be- 
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tween  Forrest  and  Macready.  That  if  the  testimonials 
regarding  his  character  were  known  to  the  court,  it  would 
be  seen  what  his  character  was. 

Judge  Daly  here  said  that  the  court  would  hear  every- 
thing he  had  to  offer  on  that  point. 

He  then  read  a  letter  from  Commodore  Moore.  After 
some  further  remarks,  he  said  one  of  the  jurors,  Mr.  Page, 
had  declared  during  the  progress  of  the  trial,  after  he  had 
left  the  court,  that  he  thought  the  defendants  ought  to  be 
hung.  In  conclusion,  he  would  say  the  influence  of  the 
press,  and  of  public  opinion,  had  been  brought  against 
him ;  he  had  not  had  a  fair  trial — he  felt  that  he  was  a  vic- 
tim— he  stood  there  a  martyr. 

Judge  Daly  said,  as  respects  the  prisoners  Matthews, 
Bennett,  Douglass  and  O'Neill,  the  court  have  taken  into 
consideration  their  youth  and  inexperience ;  so  far  as  they 
are  concerned,  the  majesty  of  the  law  has  been  greatly  vin- 
dicated by  their  conviction,  and  a  very  slight  punishment 
in  their  case  is  sufficient  for  all  the  purposes  which  punish- 
ment was  designed  to  effect.  They  are  not  only  young,  but 
some  of  them  have  wives  and  children,  and  others  stand 
honorably  before  the  court  as  devoting  the  earnings  of  their 
young  years  to  the  support  of  aged  and  dependent  parents. 
They  will  be  sentenced,  therefore,  but  to  an  imprisonment 
in  the  city  prison  for  the  term  of  thirty  days. 

As  respects  the  prisoner  Green,  he  is  of  mature  age,  and 
cannot  plead  youthful  indiscretion  as  an  excuse  for  his  acts. 
He  has  read  an  affidavit  to  the  court. 

The  judge  then  proceeded  to  point  out  and  comment 
upon  the  manifest  inconsistencies  apparent  upon  the  face  of 
the  affidavit ;  still,  as  he  had  borne  an  irreproachable  char- 
acter, the  court  will  be  lenient.  He  will  be  sentenced  to 
the  penitentiary  for  the  term  of  one  month. 

The  prisoner  Adriance  is  also  young ;  he  has  a  family, 
and  his  previous  character  is  unstained.     But  the  evidence 
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against  him  is  of  the  strongest  nature.  He  had  particularly 
distinguished  himself  in  resisting  the  attempts  of  the  police 
to  arrest  offenders,  and  rallied  the  crowd  to  the  rescue  of 
prisoners.  He  has  been  most  virulent  and  vigorous  against 
the  police.  It  is  true,  he  has  denied  his  identity  with  the 
person  described  by  the  officers.  But  the  court  concur 
with  the  jury  in  believing  bis  allegation  unfounded.  He 
was  arrested  in  the  act.  The  testimony  reveals  that  he 
possesses  a  nature  which  can  only  be  purified  by  punish- 
ment. He  must  be  taught  to  respect  the  institutions  of  his 
native  land,  and  to  learn  the  great  duty  of  obedience  to  its 
laws.  He  will  be  sentenced  to  the  penitentiary  for  the 
term  of  three  months. 

The  prisoner  Judson  has  been  patiently  heard  by  the 
court.  He  has  complained  that  he  has  been  tried  by  a 
prejudiced  jury  and  a  prejudiced  court ;  and  that  there  is 
no  evidence  of  his  guilt.  The  jury  are  not  here  to  listen  to 
his  complaint.  They  have  performed  their  duty  and  have 
been  discharged.  They  were  indiscriminately  selected  from 
the  great  body  of  the  prisoners'  fellow-citizens ;  and  it  is 
due  to  them  to  say  that  they  have  been  subjected  to  the 
most  searching  legal  tests,  and  so  far  as  these  tests  would 
indicate,  they  were  as  impartial  a  jury  as  have  ever  been 
impanneled.  As  respects  the  prejudice  of  the  court,  it  is 
not  for  them  to  say  how  far  they  may  be  subject  to  the  most 
common  of  human  infirmities.  They  can  but  say  that  they 
feel  an  inward  consciousness  that  they  have  done  everything 
to  secure  to  you  a  fair  and  impartial  trial.  No  human  tri- 
bunal is  infallible.  They  have  frequently  interposed,  in 
the  course  of  the  trial,  with  the  prosecuting  officers,  and 
induced  them  to  waive  their  objections  to  testimony  not 
strictly  legal,  in  the  vague  expectation  that  it  might  possi- 
bly tend  to  make  out  the  innocence  of  the  prisoners.  It  is 
not  true  that  you  have  been  precluded  from  producing  tes- 
timonials respecting  your  character.  All  the  prisoners  have 
given  evidence  of  character  excepting  yourself.  They  have 
built  up  a  strong  wall  about  them,  which  stands  them 
in  stead  in  this  their  hour  of  trial.     You  have  not  seen  fit  to 
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do  so.  Your  counsel  offered  certain  testimonials  while  he 
was  engaged  in  summing  up  for  you  ;  but  there  is  no  virtue 
in  such  an  offer — the  evidence  was  closed.  No  tests  could 
then  be  applied  to  determine  their  genuineness,  nor  any 
opportunity  afforded  to  the  district  attorney  to  answer 
them.  You  stand  upon  the  presumption  that  the  law  makes 
in  favor  of  the  good  character  of  every  accused  person,  and 
you  stand  on  that  narrow  boundary  alone.  You  say  that 
your  guilt  is  not  established  by  the  evidence.  The  court, 
however,  concur  in  the  verdict  of  the  jury,  and  it  would 
have  been  extraordinary  if  that  verdict  had  been  otherwise. 
The  evidence  against  you  is  clear,  pointed  and  unmistakable. 
There  was  nothing  to  extenuate  or  prompt  what  you  are 
proved  to  have  done,  but  the  wanton  love  of  riot ;  you  had 
no  wrongs,  fancied  or  real,  to  impel  you  to  acts  of  violence; 
you  did  not  claim  to  be  a  partisan  in  the  theatrical  dispute 
out  of  which  the  riot  arose.  The  very  day  of  the  riot,  jrou 
had  written  and  published  an  article  indicating  your  indif- 
ference as  between  Forrest  and  Macready,  and  urging  upon 
citizens  the  necessity  of  preserving  the  peace.  The  day 
before  the  publication  of  this  article  you  declared  your 
intention  of  going  to  Astor  Place  to  see  Forrest  through, 
and  contemporaneous  with  the  act  of  publication,  you  were 
disguising  yourself  in  the  habiliments  of  another,  arming 
yourself  with  a  sword  and  pistols,  preparatory  to  visiting 
the  scene.  When  you  reached  there  you  at  once  assumed 
to  take  the  direction  of  a  portion'of  the  mob,  and  arrange 
it  systematically  for  the  work  of  violence.  No  motive 
appears  to  have  impelled  you  but  a  desire  to  stir  up  the 
elements  of  popular  tumult — to  beget  riot  and  mischief. 
Even  in  doing  this,  you  appear  to  have  been  mindful  of 
your  personal  security,  and  to  have  been  busy  in  impelling 
others  to  acts  you'cared  not  yourself  to  perform.  You  seem 
to  have  had  the  vanity  to  figure  as  a  leader,  without  the 
courage  to  expose  yourself  as  such.  As  revealed  by  the 
evidence,  there  is  a  withering  meanness  in  your  conduct, 
when  contrasted  with  the  indifference  to  personal  danger 
that  characterized  the  bolder  violence  of  the  prisoner  Adri- 
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ance.  You  have  seen  fit  here  to  link  yourself  with  the 
illustrious  army  of  martyrs.  What  connection  such  acts  as 
yours  can  have  with  the  spirits  whose  lives  have  been  trod- 
den out  in  the  defense  of  great  principles,  it  is  difficult  to 
conceive.  It  might  even  be  inferred  from  the  testimony 
that  you  contemplated  firing  the  theater,  when  that  theater 
was  filled  with  people ;  but  for  the  honor  of  humanity,  the 
court  are  unwilling  to  suppose  a  purpose  so  diabolical.  It 
is  before  the  court,  however,  that  you  counselled  the  firing 
of  a  lot  of  shavings,  and  the  raising  the  cry  of  fire,  indiffer- 
ent to  the  awful  consequences  that  might  have  followed 
the  spreading  of  that  alarm  in  a  building  densely  packed 
with  human  beings.  It  is  our  duty  to  be  merciful.  As  I 
remarked  yesterday,  we  are  not  unmindful  of  the  consider- 
ation that  earthly  power  approaches  nearest  God's  when 
mercy  seasons  justice.  But  we  have  a  duty  to  perform  to 
the  community,  and  there  is  nothing  in  your  case  to  waken 
the  bubbling  spring  of  mercy  in  the  breast  of  the  court. 
We  feel  it  our  duty  to  go,  in  your  case,  to  the  utmost  limit 
of  the  law.  We  deem  even  that  punishment  inadequate, 
and  in  imposing  it,  said  Judge  Daly,  I  never  felt  so  forcibly 
the  want  of  power,  to  make  respected  the  laws  of  my  country, 
whose  minister  I  am. 

Judson  was  then  sentenced  to  one  year's  imprisonment 
in  the  penitentiary,  and  a  fine  of  $250 — to  be  imprisoned 
until  paid. 


Annie  D.  Bennett,  as  Trustee,  &c,  Plaintiff,  against 
Isaac  Rosenthal  et  al^  Defendants. 

[Special  Term.] 

(Decided  February  4th,  1SS0.) 

Certain  leasehold  property  was  conveyed  to  plaintiff,  in  trust  for  grand- 
children of  the  grantor,  by  an  instrument  in  writing,  in  which  the 
grantor  directed  that  plaintiff  should  enter  into  possession  the  day  after 
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the  death  of  the  grantor,  should  her  will  fail  to  positively  convey  and 
assign  the  indenture  of  lease;  and  that  plaintiff  should  only  record  and 
publish  the  instrument  in  case  the  grantor's  will  failed  to  convey  said 
property  to  her  grandchildren,  or  in  case  her  daughter  failed  to  keep  a 
promise  to  see  provision  out  of  the  grantor's  estate  made  for  the  grand- 
children hy  an  immediate  conveyance  of  said  property  to  them;  and 
should  the  daughter,  by  want  of  a  specific  assignment,  come  into  posses- 
sion herself  of  the  property,  or  should  the  property,  at  any  time  after 
the  grantor's  death,  in  default  of  conveyance  either  by  her  will  or  by 
her  daughter,  be  subject  to  any  claim  by  any  person,  then  that  the 
assignment  to  plaintiff  be  at  once  made  public.  By  her  will,  afterwards 
executed,  the  grantor  gave  all  her  property  to  her  daughter;  and  after 
her  death  and  probate  of  the  will,  the  daughter  executed  an  assignment 
of  the  leasehold  property  to  the  grandchildren,  which  was  not,  however, 
recorded ;  and  a  subsequent  renewal  of  the  lease  was  taken  by  the  daugh- 
ter in  her  own  name.  Afterwards,  in  an  action  against  tbe  daughter 
upon  notes  given  by  her  before  the  death  of  her  mother,  a  warraut  of 
attachment  was  issued  against  her  property,  and  levied  upon  the  lease- 
hold; whereupon  plaintiff,  as  trustee,  brought  this  action,  making  the 
attaching  creditor,  the  daughter,  and  the  grandchildren,  parties,  to 
establish  the  trust,  and  to  release  the  property  from  the  lien  of  the 
attachment,  ypon  issues  raised  and  framed  on  the  answer  of  the  attach- 
ing creditor,  a  jury  found  specifically  that  the  daughter  had  notice  of  the 
assignment  of  the  lease  to  the  plaintiff  in  trust,  having  been  a  subscrib- 
ing witness  to  tlie  instrument  and  present  at  its  delivery;  and  that  after 
the  assignment  by  herself  to  the  grandchildren,  6he  did  not  take  the 
renewal  of  the  lease  individually,  or  as  her  own  property;  and  other 
findings  specifically  negatived  all  the  assumptions  of  fraud  in  respect  of 
the  transactions.  Held,  that  tbe  assignment  to  plaintiff,  though  not 
valid  as  an  express  trust,  not  being  a  trust  authorized  by  the  Statute  of 
Uses  and  Trusts,  might  take  effect  as  a  power  in  trust;  that  such  power 
in  trust  was  not  revoked  by  the  subsequent  will,  and  the  property  passed 
to  the  daughter  under  the  will,  subject  to  the  power;  that  the  assign- 
ment of  the  property  by  the  daughter  to  the  grandchildren  operated  to 
put  an  end  to  the  power,  in  accordance  with  the  provisions  of  the  power 
itself;  that  thereafter  the  daughter  had  no  interest  to  which  a  lien  of  her 
creditors  could  attach,  and,  upon  the  findings  of  the  jury,  the  attach- 
ment against  her  property  should  not  be  allowed  to  defeat  the  assign- 
ment by  her  to  the  grandchildren ;  and  that  the  leasehold  estate  and  all 
interests  under  it  were  vested  absolutely  in  the  grandchildren,  not  sub- 
ject to  any  claim  by  the  attaching  creditor  under  his  attachment. 

Trial  of  an  action  to  establish  a  trust. 

This  action  was  brought  to  establish  the  validity  of  a 
trust  deed,  made  in  November,  1875,  by  Elizabeth  T.  Hol- 
brook  to  the  plaintiff,  and  to  release  certain  leasehold  prop- 
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erty  from  the  lien  of  an  attachment  obtained  by  the  defen- 
dant Rosenthal  in  an  action  commenced  by  him  against  the 
defendant  Von  Roques.  The  trust  deed  assigned  and  trans- 
ferred to  the*  plaintiff  the  property  attached,  in  trust  for 
ner  grandchildren,  the  defendants  Chandler,  and  further 
provided  that  she  should  "enter  into  possession  the  day 
after  my  death,  should  my  will  fail  to  positively  convey  and 

assign  the  indenture  of  lease." "I  decree  that  a 

condition  of  this  conveyance  and  assignment  shall  be  that 
said  Annie  D.  Bennett  shall  hold  the  same  unrecorded  and 
unpublished  until  after  my  death,  and  shall  only  record  and 
publish  the  same  in  case  my  will  fails  to  convey  said  prop- 
erty to  my  grandchildren,  or  in  case  my  daughter,  Caroline 
E.  Von  Roques,  shall  fail  to  keep  the  promise  I  have  exact- 
ed from  her  to  see  provision  out  of  my  estate  made  for  my 
grandchildren  by  an  immediate  conveyance  on  her  part  of 
said  property  to  my  grandchildren ;  and  should  my  daugh- 
ter, by  any  want  of  a  specific  assignment,  come  into  posses- 
sion herself  of  said  property,  or  should  said  property,  at 
any  time  after  my  death,  in  default  of  said  conveyance  by 
my  will,  or  in  default  of  said  conveyance  by  my  daughter, 
be  subject  to  any  claim  by  any  person  or  persons,  then  I 
decree  that  this  assignment  be  at  once  made  public."  This 
deed  was  delivered  to  plaintiff,  and  in  1876,  about  six 
months  afterward,  Mrs.  Holbrook  died,  leaving  a  will,  exe- 
cuted a  few  days  before,  devising  all  her  property  to  her 
daughter. 

The  will  was  proved  in  February,  1877.  In  July,  1877, 
the  defendant  Von  Roques  executed  an  assignment  to 
defendants  Chandler  of  the  leasehold  property  and  sent  it 
to  her  agent  here,  but  it  was  not  recorded.  Afterwards  a 
renewal  of  the  lease  was  made  to  the  defendant  Von 
Roques,  and  she  mortgaged  it  in  her  own  name.  In  Febru- 
ary, 1878,  Rosenthal  commenced  an  action  against  her  to 
recover  the  amount  of  certain  notes  alleged  to  have  been 
made  by  her  in  1875,  and  obtained  an  attachment,  and  this 
property  was  attached. 

Issues   were   framed,  and   the  jury   found  in   favor   of 
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plaintiff.     The  case  was  afterwards  brought  on  for  hearing 
at  Special  Term. 

Alfred  Roe  and  John  L  Machlin^  for  plaintiff. 

Francis  Forbes^  for  defendants  Chandler. 

» 
S.  W.  Fullerton,  Julius  J.  Lyons  and  Alfred  Lyons,  for 
defendant  Rosenthal. 

Charles  P.  Daly,  Chief  Justice. — My  conclusions  in 
this  case  are  as  follows : 

Although  the  lease  is  personal  property,  and,  as  such,  goes 
to  the  executor  and  not  to  the  heir  (2  Kent's  Com.  342) ; 
still  it  is  an  estate  in  lands  (1  R.  S.  723,  1).  The  laws  in 
relatiou  to  limitation  and  perpetuities  apply  to  it,  and  it  is 
therefore  within  the  provisions  of  the  Statute  of  Uses  and 
trusts. 

The  design  of  Mrs.  Holbrook,  as  appears  by  the  instru- 
ment of  assignment,  was  to  alienate  all  her  interest  in  the 
lease,  upon  a  certain  contingency, — viz.,  if  she  should  die 
without  making  provision  for  the  two  grandchildren  named 
in  the  instrument,  or  in  her  will  would  "  fail  to  positively 
convey,  make  over  and  assign  in  a  specific  manner  the  in- 
denture of  lease  for  the  sole  benefit  of  the  grandchildren," 
— upon  the  happening  of  which  contingency,  the  plaintiff, 
to  whom  in  the  preceding  part  of  the  instrument  the  lease 
was  assigned  in  trust  by  apt  words  of  conveyance,  was,  the 
day  after  Mrs.  Holbrook's  death,  in  the  language  of  the  in- 
strument, "to  enter  into  possession  in  trust  of  said  inden- 
ture, with  all  provisions  thereof,"  and  hold  the  same  in 
trust  until  one  of  the  grandchildren,  H.  St.  John  Chandler, 
should  reach  the  age  of  twenty-one  years,  when  the  trust 
was  to  cease  and  the  plaintiff  was  to  transfer  the  indenture 
of  lease  to  Mrs.  Holbrook's  grandchild,  H.  St.  John  Chand- 
ler, "  to  hold  in  fee  for  himself,"  and  in  trust  for  the  remain- 
ing grandchild,  his  sister  Florence  E.  Chandler.  This  was 
not  a  valid  express  trust,  not  being  one  of  the  express  trusts 
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provided  for  by  the  Statute  of  Uses  and  Trusts  (1  R.  S. 
728,  §  55),  and  no  legal  estate  under  the  lease  was  vested  by 
it  in  the  trustee.  But  though  invalid  as  an  express  trust, 
it  could  be  carried  into  effect  as  a  power  in  trust ;  for  any 
active  trust  to  do  an  act  not  forbidden  by  law  may  be  car- 
ried out  and  executed  as  a  power  in  trust  (Downing  v. 
Marshall,  23  N.  Y.,  379,  380 ;  Lang  v.  Ropke,  5  Sandf.  374, 
375),  the  sole  object  of  the  statutory  regulations  being  to 
abolish  passive  trusts  by  giving  to  the  beneficiary  at  once 
the  legal  estate ;  to  limit  the  cases  in  which  the  legal  estate 
would  go  to  the  trustee  under  an  express  trust,  and  to  allow 
any  other  active  trust  to  be  executed  as  a  power  in  trust, 
under  which  the  legal  estate  remains  in  the  donor  of  the 
power,  or  passes  by  grant,  devise  or  descent,  subject  to  the 
execution  of  the  power. 

This  instrument  created  a  power  in  trust  "  to  enter  into 
the  possession  of  the  lease,  with  all  its  provisions,"  and  to 
assign  it,  as  provided  for,  when  the  grandchild  named 
reached  twenty-one  years  of  age.  The  fact  that  the  plaint- 
iff was  to  enter  into  possession  on  the  day  after  the  death 
of  Mrs.  Holbrook,  even  if  susceptible  of  the  construction 
which  the  defendant  Rosenthal's  counsel  puts  upon  it  where 
an  estate  is  limited,  which  I  am  not  prepared  to  concede, 
could  have  no  such  effect  in  the  case,  if  a  power  in  trust 
(Blanchard  v.  Blanchard,  4  Hun  289-292). 

The  instrument  executed  by  Mrs.  Holbrook  further  pro- 
vided that  the  plaintiff  should  hold  the  instrument  unre- 
corded until  after  the  death  of  Mrs.  Holbrook,  and  should 
only  record  and  publish  it  in  case  Mrs.  Holbrook  failed  to 
convey  or  assign  the  leasehold  property  to  her  said  grand- 
children by  her  will,  or  in  case  her  daughter,  Caroline  E. 
Von  Roques,  should  fail  to  keep  the  promise  that  she  (Mrs. 
Holbrook)  "  had  exacted  from  her,"  to  see  provision  made 
out  of  Mrs.  Holbrook's  estate  for  the  grandchildren  "  by 
an  immediate  conveyance  and  assignment  on  her  part  "  of 
this  leasehold  interest  to  the  grandchildren,  or  should,  by 
any  want  of  a  proper  assignment  of  any  part  of  Mrs. 
Holbrook's  property  to  the  grandchildren,  come  into  posses- 
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sion  herself  of  the  said  property,  or  should  the  property,  at 
any  time  after  Mrs.  Holbrook's  death,  in  default  of  said 
conveyance  by  Mrs.  Holbrook  in  her  will,  or  in  default  of 
a  conveyance  of  it  by  Mrs.  Von  Roques,  be  subject  to  a 
claim  by  any  person  other  than  the  claim  of  a  mortgage 
then  existing.  Mrs.  Holbrook  having  died  without  making 
any  provision  in  her  will  for  the  grandchildren,  or  any 
devise  of  the  leasehold  interest  to  them,  but  having  devised 
the  whole  of  her  property  to  Mrs.  Von  Roques,  her  daugh- 
ter, Mrs.  Von  Roques  took  the  leasehold  interest  under  her 
mother's  will,  subject  to  the  execution  of  the  power  in 
trust;  for  the  will  was  not  (Perry  on  Trusts,  §  98),  and 
was  not  intended  to  be,  a  revocation  of  the  power.  Every 
such  power  is  irrevocable  unless  the  authority  to  revoke  it 
is  reserved  in  the  instrument  creating  it  (1  R.  S.,  685, 
§  108).  And  Mrs.  Holbrook  provided  in  the  instrument 
how  it  was  to  be  revoked  or  put  an  end  to.  (Boughton  v. 
Houghton,  1  Atk.  G25 ;  Newton  v.  Aiken,  11  Bev.  645 ;  Ellison 
v.  Ellison,  6  Ves.  658;  Matter  of  Way's  Trusts,  2  De  Jex.,  S. 
&  S.  365 ;  Bunn  v.  Winthrop,  1  Johns.  C.  336. 

The  assignment  by  Mrs.  Von  Roques,  after  her  mother's 
death,  of  the  indenture  of  lease  to  the  two  grandchildren, 
and  of  all  her  interest  under  it,  in  conformity  with  the  pro- 
vision to  that  effect  in  the  power  in  trust,  with  which  Mrs. 
Von  Roques  was  acquainted,  as  she  was  the  subscribing 
witness  to  it,  operated  to  put  an  end  to  the  power;  for 
where  the  purpose  contemplated  and  for  which  the  power 
was  created  has  been  effected,  the  power  ceases  (Bruner 
v.  Meigs,  64  N.  Y.  516 ;  6  Hun  209). 

The  unrecorded  assignment  of  Mrs.  Von  Roques  could 
not  be  defeated  by  the  levy  of  an  attachment  in  a  suit 
brought  by  her  creditor,  the  defendant  Rosenthal.  The 
estate  passed  to  her  subject  to  the  power,  and  the  assign- 
ment by  her  operated  to  put  an  end  to  the  power,  in  accord- 
ance with  the  provisions  of  the  power  itself.  Though  she 
took  the  legal  estate  in  the  term  of  years,  she  took  it 
charged  with  the  power  by  which,  if  she  had  not  done  what 
she  did,  all  her  interest  in  it  would  go  by  the  recording  and 
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execution  of  the  power  to  the  very  beneficiaries  to  whom 
she  assigned  the  lease,  and  by  assigning  it,  she  dispensed 
with  the  necessity  of  executing  the  power. 

I  wholly  fail  to  see  what  interest  she  had  to  which  a  lien 
of  her  creditors  could  attach.  The  counsel  suggests  that, 
under  the  107th  section  of  the  Statute  of  Powers,  it  was,  as 
against  creditors  and  purchasers  in  good  faith  without 
notice,  a  lien  only  from  the  time  it  was  recorded ;  and  as  it 
was  not  recorded  when  the  defendant  Rosenthal's  attach- 
ment was  issued,  his  lien  has  attached. 

This  section,  from  the  use  of  the  words  "  without  notice," 
and  "  in  good  faith,"  is  susceptible  of  the  construction  that 
it  was  designed  to  protect  those  creditors  who,  in  respect  to 
the  property,  stood  in  an  analogous  position  to  that  of  pur- 
chasers in  good  faith  and  without  notice,  such  as  creditors 
who  had  loaned  money  or  given  credit  to  the  debtor  upon 
the  representation  or  reasonable  assumption  that  the  pro- 
perty belonged  to  him,  which  is  not  the  defendant's  (Rosen- 
thal's) case ;  for  the  debt  to  him  was  incurred  by  Mrs.  Von 
Roques  before  the  death  of  Mrs.  Holbrook,  and  before  Mrs. 
Von  Roques  had  acquired,  under  the  will,  any  interest  in 
the  property. 

But  independently  of  any  question  of  the  construction  of 
the  section  of  the  Statute  of  Powers,  or  of  the  effect  of  the 
failure  to  record  the  power  before  the  levying  of  the  de- 
fendant Rosenthal's  attachment,  his  attachment  should  not 
be  allowed  to  defeat  the  assignment  by  Mrs.  Roques  of  the 
lease  to  the  grandchildren.  The  jury  have  found  specifi- 
cally, upon  the  issues  framed  and  raised  by  his  answer, 
that  the  loan  made  by  the  defendant  Rosenthal  to  Mrs. 
Von  Roques  and  her  husband  was  not  made  upon  a  repre- 
sentation by  her  as  to  her  being  heir  to  her  mother's  pro- 
perty, or  that  the  said  property  was  more  than  sufficient  to- 
satisfy  his  demand ;  that  she  did  not  promise  security  from 
her  mother,  and  that  he  did  not  rely  on  such  inducements- 
or  representations  in  loaning  to  her  and  her  husband  fur- 
ther sums  of  money,  or  abstain  from  demanding  or  collect- 
ing what  was  then  due  to  him. 

Vol.  XI.— 7 
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They  also  found  that  she  had  notice  of  the  instrument 
assigning  the  lease  in  trust  to  the  plaintiff,  and  of  its  pro- 
visions ;  that  she  subscribed  her  name  to  it  as  subscribing 
witness,  and  that  it  was  delivered  in  her  presence ;  that 
neither  it  nor  the  assignment  of  the  lease  by  Mrs.  Von 
Roques  to  the  grandchildren,  after  Mrs.  Holbrook's  death, 
were  given  in  fraud  of  the  defendant  Rosenthal,  or  as  a 
plan  or  scheme  to  defeat  his  claims ;  that  it  was  not,  as  he 
averred,  a  trick  or  device  with  such  an  end  in  view,  which 
was  only  to  be  made  known,  used  and  enforced  to  defeat 
him  in  the  enforcement  of  his  rights ;  and  they  have  also 
found  that  Mrs.  Von  Roques  did  not  take  the  renewal  of 
the  lease  individually  or  as  her  own  property. 

The  findings  of  the  jury,  in  fact,  have  negatived  all  the 
assumptions  of  fraud  in  the  execution  of  the  power  in  trust, 
and  the  subsequent  assignment  by  Mrs.  Von  Roques  to  the 
grandchildren  was  executed  in  good  faith. 

The  power,  the  will,  and  the  finding  of  the  jury,  taken 
together,  show  that  Mrs.  Holbrook  meant  that  on  her  death 
all  her  interest  in  this  lease  should  be  assigned  to  her  two 
grandchildren;  that  to  secure  that  object  she  gave  this 
power  in  trust  to  Mrs.  Bennett,  the  plaintiff;  but  that  it 
was  her  wish  that  instead  of  their  receiving  this  bounty 
directly  from  her,  they  should  receive  it  through  their 
mother,  Mrs.  Von  Roques;  that  she  therefore  exacted  a 
promise  from  her  daughter  that  she  would,  in  the  language 
of  the  power,  "see  that  provision  was  made  out  of  Mrs. 
Holbrook's  estate"  (which  must  be  understood  as  meaning 
the  estate  that  would  be  devised  to  her  by  Mrs.  Holbrook's 
will)  for  her  two  grandchildren  "  by  an  immediate  convey- 
ance and  assignment  on  Mrs.  Von  Roques'  part  of  the  said 
property,"  meaning  thereby  the  interest  that  Mrs.  Holbrook 
had  in  this  leasehold  estate ;  that  to  secure  the  grandchil- 
dren against  the  event  of  the  non-fulfillment  by  her  daughter 
of  this  promise  the  power  in  trust  was  given  to  the  plaintiff, 
with  the  provision  that  it  was  not  to  be  recorded  or  exe- 
cuted unless  Mrs.  Von  Roques  failed  to  do  so;  that  in 
consequence   of  this  promise  by  Mrs.  Von  Roques,  Mrs. 
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Holbrook  did  not  in  her  will,  in  the  language  of  the  power, 
"  convey,  make  over  and  assign  in  a  specific  manner  the  said 
indenture  of  lease,  etc.,  for  the  sole  benefit "  of  the  two 
grandchildren,  nor  make  any  other  provision  in  her  will  for 
them,  but  devised  and  bequeathed  all  her  property  to  her 
daughter,  Mrs.  Von  Roques ;  and  that  Mrs.  Von  Roques,  after 
her  mother's  death,  in  fulfillment  of  the  promise  she  had  made 
to  her  mother,  and  in  consideration  of  what  her  mother 
had  omitted  to  do,  and  what  she  had  done  by  leaving  the 
whole  of  her  estate  to  her,  executed  an  unconditional 
assignment  of  this  leasehold  property  to  the  two  grand- 
children, H.  St.  John  Chandler  and  Florence  E.  Chandler, 
and  delivered  it  to  her  agent  in  New  York  to  be  recorded 
for  them ;  that  as  the  lease,  by  its  terms,  had  to  be  renewed, 
she  took  a  renewal  of  it  from  the  lessor,  not  for  her  own 
individual  benefit,  nor  upon  the  assumption  that  it  was,  or 
was  ever  intended  to  be,  her  property,  but  solely  to  secure 
it  in  and  for  her  children,  as  their  property,  in  accordance 
with  her  mother's  intentions;  and  that  all  this  was  done, 
both  on  the  part  of  Mrs.  Holbrook  and  of  Mrs.  Von  Roques, 
in  good  faith,  without  any  intent  to  defraud  creditors,  or  to 
hinder,  obstruct  or  prevent  the  defendant  Rosenthal  from 
enforcing  the  claim  which  he  had,  before  Mrs.  Holbrook's 
death,  against  Mrs.  Von  Roques  or  her  husband. 

My  conclusion  is  that  these  facts  clearly  show  that  Mrs. 
Von  Roques'  promise  was  founded  upon  and  is  supported 
by  a  sufficient  consideration,  which  was  afterwards  carried 
out  and  received  by  the  subsequent  devise  of  her  mother  to 
her  of  the  whole  of  her  property ;  and  as  Mrs.  Von  Roques, 
in  fulfillment  of  her  promise  and  obligation,  assigned  the 
indenture  of  lease  to  the  two  children,  that  their  estate  in  it 
cannot  be  divested  by  any  claim  of  Mrs.  Von  Roques' 
creditors,  whether  enforceable  by  attachment  or  otherwise 
(Norton  v.  Mallory,  63  N.  Y.  437 ;  1  Hun  502 ;  Lamont 
v.  Cheshire,  65  N.  Y.  35  ;  Siemon  v.  Schurck,  29  N.  Y.  598 ; 
33  Barb.  9;  Bunn  v.  Winthrop,  1  Johns.  Ch.  337),  and 
this,  in  my  opinion,  is  deducible  from  the  facts,  independent 
of  the  question  as  to  the  effect  of  not  recording  the  power. 
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I  shall  not  discuss  the  point  presented  by  the  defendant 
Rosenthal's  counsel,  that  the  plaintiff  could  not,  under  sec- 
tion 449  of  the  Code,  bring  this  action  in  her  own  name  as 
trustee,  as  I  do  not  think  it  necessary.  It  is  an  equitable 
action.  Mrs.  Von  Roques  is  made  a  party  to  it,  as  well  as 
the  Jwo  grandchildren,  who  appear  by  their  guardian  ;  and 
by  their  answer,  put  in  by  him,  "  claim  such  interest  in  the 
premises  as  they  are  entitled  to,  and  submit  their  rights  and 
interests  in  the  matters  in  question  in  this  action  to  the 
protection  of  the  court." 

The  court,  therefore,  having  all  the  necessary  parties 
before  it,  may  adjudicate  upon  their  respective  rights,  and 
administer  upon  the  whole  case  such  equitable  relief  as 
they  or  any  of  them  may  respectively  be  entitled  to.  The 
plaintiff  had  a  right  to  bring  the  action  to  obtain  the  judg- 
ment of  the  court  as  to  her  position,  rights  or  duties  under 
this  instrument  in  trust ;  the  effect  upon  it  of  the  subse- 
quent will  of  Mrs.  Holbrook,  and  of  the  assignment  made 
by  Mrs.  Von  Roques  to  the  grandchildren,  and  as  to  the 
rights  of  the  defendant  Rosenthal,  who  had  attached  the 
property  for  a  debt  due  to  him  by  Mrs.  Von  Roques,  and 
who  claimed  that  the  grandchildren  never  had  any  right  to 
the  property ;  that  no  trust  was  created  under  the  instru- 
ment given  by  Mrs.  Holbrook  to  the  plaintiff  which  was 
enforceable  by  the  laws  of  this  state  ;  that  both  the  power  in 
trust  given  by  the  plaintiff  and  the  assignment  by  Mrs. 
Von  Roques,  were  made  in  fraud  of  his  rights  and  to  pre- 
vent him  from  collecting  his  debt  out  of  the  property  of 
Mrs.  Von  Roques  ;  that  it  was  a  scheme  or  plan  of  pretended 
trust,  made  only  for  the  purpose  of  defeating  his  rights, 
and  with  a  view  to  be  used  and  enforced  only  if  necessary 
to  obstruct  and  defeat  him  in  the  collection  of  his  debt ; 
and  that  he  had  the  right  to  hold  the  property  in  question 
under  the  attachment  to  satisfy  any  judgment  that  he  might 
recover  against  Mrs.  Von  Roques. 

A  court  of  equity  has  jurisdiction  to  give  effect  to  gifts 
by  completing  them  in  accordance  with  the  donor's  inten- 
tion, after  his  death  (Adams'  Equity,  26).     And  trustees 
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have  a  right  to  come  into  a  court  of  equity  for  its  assistance 
and  protection  in  all  cases  of  doubt  or  difficulty  in  the 
administration  of  the  trust,  or  for  its  direction  as  to  whether 
the  trust  ought  to  be  executed  (Treadwell  v.  Cordis, 
5  Gray,  341 ;  Crossly  v.  Mason,  6  Am.  Law  Rep.  14,  with 
Ch.  J.  Redfield's  note ;  Neale  v.  Davis,  5  De  Gex,  M.  & 
G.  263 ;  Bowers  v.  Smith,  10  Paige,  193 ;  Vanness  v.  Jaco- 
bus, 2  C.  E.  Green  [N.  J.  Ch.],  154;  Atkinson  v.  Holiby, 
10  House  of  L.  Cas.  313 ;  Hill  on  Trustees,  4th  ed.  543). 
The  entertaining  of  such  suits  being,  on  the  part  of  the 
court,  simply  a  matter  of  discretion,  under  the  circumstances 
of  this  case  the  action  was  properly  brought  to  settle  the 
question  as  to  the  right  to  this  leasehold  estate,  and  the 
decision  rendered  by  the  court  will  be  conclusive  upon  all 
who  are  made  parties  to  it. 

My  final  conclusion  is  that  the  leasehold  estate,  and  all 
interests  under  it,  are  vested  absolutely  in  the  two  grand- 
children, H.  St.  John  Chandler  and  Florence  E.  Chandler  ; 
that  it  is  not  subject  to  any  claim  by  the  defendant  Rosen- 
thal under  his  attachment;  and  that  it  be  released  from  the 
lien  which  he  claims  to  have  obtained  under  the  attachment, 
and  from  all  claim  of  whatever  kind  or  nature  thereunder. 
The  findings  will  be  settled  according  to  these  conclusions. 

Judgment  accordingly. 


Thomas  F.  Carhart,  Plaintiff,  against  Henry  W.  Ryder, 

Defendant. 

(Decided  June  5th,  1882.) 

In  an  action  by  a  landlord  against  a  surety  for  the  rent  of  a  furnished 
house,  alleged  fraud  on  the  part  of  the  landlord,  in  neglecting  to  dis- 
close to  the  tenant  the  bad  reputation  of  the  premises  as  a  house  of 
prostitution,  does  not  constitute  a  defense,  where  the  tenant  has  entered 
and  remained  in  possession  without  repudiating  the  contract  of  letting. 
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Exceptions  taken  at  a  trial  term  of  this  court,  ordered 
to  be  heard  in  the  first  instance  at  the  General  Term. 

The  facts  are  stated  in  the  opinion. 

Wm.  F.  Scott,  for  plaintiff. 

Levi  A.  Fuller,  for  defendant. 

Van  Brunt,  J.  These  actions  were  commenced  to 
recover  rent  of  certain  premises  in  the  City  of  New  York, 
which  were  rented  to  one  Hunnewell,  for  whom  the  defen- 
dant became  security. 

The  answer  sets  up  that  for  a  long  time  previous  to  the 
alleged  hiring  set  forth  in  the  complaint,  the  said  premises, 
being  a  furnished  house,  had  with  the  permission  and  know- 
ledge of  the  plaintiff  been  used  and  occupied  as  a  brothel 
or  house  of  prostitution  and  assignation,  and  had  acquired 
such  a  reputation ;  that  at  the  time  of  the  letting  to  Hun- 
newell, the  plaintiff,  well  knowing  the  bad  character  of  the 
house,  fraudulently  neglected  to  disclose  its  character  to 
.said  Hunnewell,  who  stated  that  she  wanted  the  premises 
for  the  purpose  of  renting  the  same  for  furnished  lodgings ; 
that  the  said  Hunnewell  hired  the  premises  in  ignorance  of 
their  bad  character,  and  entered  into  possession  thereof,  and 
was  disturbed,  annoyed  and  insulted  by  lewd  persons  calling 
at  all  times  during  the  day  and  night ;  that  she  could  not 
quietly  and  peaceably  occupy  the  said  furnished  house  and 
lodgings  for  the  purpose  of  letting  lodgings,  or  as  a  dwelling 
house  for  moral  or  decent  people ;  that  by  reason  thereof 
said  Hunnewell  could  not  obtain  respectable  lodgers  in  said 
house,  and  those  she  did  obtain,  by  reason  of  said  annoy- 
ance and  bad  character  of  said  house,  left  the  same,  and 
said  Hunnewell  was  thereby  damaged  and  said  house  ren- 
dered absolutely  worthless  to  said  Hunnewell  for  the  pur- 
poses for  which  the  same  was  hired  as  aforesaid,  and  was 
therefore  evicted  therefrom. 

Without    considering    the   question   as   to  whether  the 
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defense  set  up  in  the  foregoing  answer  could  in  any  event 
be  availed  of  to  prevent  a  recovery  of  the  rent  of  premises 
reserved  in  a  lease  thereof,  even  though  the  house  was  a 
furnished  house,  it  is  sufficient  to  sustain  the  judgment  in 
this  action  to  apply  the  familiar  principle  that  if  a  party 
desires  to  rescind  a  contract  upon  the  ground  of  fraud,  and 
to  be  relieved  from  the  obligation  thereof,  he  must,  as  soon 
as  the  fraud  has  been  discovered,  act  at  once,  giving  up  all 
that  he  lias  received  under  the  contract,  and  that  a  party 
will  not  be  allowed  to  keep  what  lie  has  received  under  a 
contract,  and  refuse  to  comply  with  the  covenants  or  agree- 
ments upon  his  part.  It  is  true  that,  in  certain  cases,  a 
party  may  recoup  damages  arising  from  fraud  and  deceit, 
but  that  is  not  even  sought  to  be  done  in  this  case. 

The  answer  alleges  that  the  tenant  entered  into  posses- 
sion, but  there  is  nothing  to  show  but  that  she  may  have 
remained  in  possession  until  the  termination  of  the  lease. 
The  premises  would  seem  to  have  been  good  enough  to  live 
in,  but  not  good  enough  to  pay  rent  for.  If  the  tenant 
desired  to  rescind  the  contract  because  of  the  alleged  fraud, 
she  was  bound  at  once  upon  its  discovery  to  surrender 
possession  of  the  premises  and  repudiate  the  contract  of 
letting.  She  could  not  be  enjoying  any  of  the  benefits  of 
the  contract,  as  she  was  by  retaining  possession  of  the  pre- 
mises, and  be  relieved  from  performing  those  obligations 
which  she  had  entered  into.  This  principle  is  distinctly 
recognized  in  the  case  of  Wallace  v.  Lent  (1  Daly,  481). 

If  the  tenant  is  not  relieved  from  the  payment  of  rent, 
because  of  her  remaining  in  possession  of  the  premises  not- 
withstanding the  fraud,  liability  attaches  to  the  surety. 

Judgment  must  be  affirmed,  with  costs. 

Charles  P.  Daly,  fch.  J.,  and  Beach,  J.,  concurred. 

Exceptions  overruled  and  judgment  ordered  for  plaintiff, 
with  costs. 
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Walter  Cabter  et  al.,  Executors,  &c.  of  Henry  A.  Kerr, 
Deceased,  Respondents,  against  Almira  E.  Holahan, 
Impleaded,  &c,  Appellant. 

(Decided  June  5th,  1882.) 

Certain  real  estate,  the  fee  of  which  was  owned  hy  H.,  and  in  which  H.'s 
mother  had  a  dower  interest,  was  mortgaged  by  both  to  secure  the  pay- 
ment of  their  bond.  Afterwards,  in  pursuance  of  a  plan  to  extinguish 
the  dower  right,  H.  conveyed  one  undivided  half  of  the  premises  to  D., 
and  D.  brought  an  action  for  partition,  in  which  the  property  was  sold, 
and  D.  became  the  purchaser;  but  the  money  to  pay  D.'s  bid,  being  the 
amount  necessary  to  meet  the  expenses  of  partition,  taxes,  &c,  was 
advanced  by  K.  D.  received  a  referee's  deed  of  the  property,  subject  to 
the  mortgage,  and  subsequently  conveyed  to  K.,  by  a  deed  by  which  the 
payment  of  the  mortgage  was  assumed  by  E.  Upon  the  death  of  K., 
the  property  descended  to  II.,  as  his  heir  at  law;  and  K.'s  executors, 
having  purchased  the  bond  and  mortgage  with  funds  of  his  estate,  and 
taken  an  assignment  of  it,  brought  suit  to  foreclose  the  mortgage.  Held, 
that  K.  was  under  no  legal  obligation  to  H.  to  pay  the  mortgage,  and 
that  therefore  the  assignment  of  it  to  K.'s  executors  did  not  work  a  pay- 
ment of  it. 

At  the  trial,  receipts  for  moneys  paid  by  H.  to  K.  were  offered  in  evidence 
by  the  former,  but  were  not  connected  with  the  transaction,  either  by 
their  tenor  or  by  evidence.    Held,  that  they  were  properly  excluded. 

Appeal  from  a  judgment  of  this  court  entered  upon 
the  report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mortgage  of  cer- 
tain premises  in  the  City  of  New  York.  In  August,  1871, 
the  defendant  Almira  E.  Holahan  was  the  owner  in  fee  of 
the  premises,  and  then  gave  the  mortgage  in  suit.  The 
realty  was  subject  to  the  dower  interest  of  her  mother, 
Susan  Lyons,  who  joined  in  the  mortgage.  In  pursuance 
of  a  plan  to  extinguish  the  dowel,  Almira  E.  Holahan 
conveyed  one  undivided  half  of  the  premises. to  John  J. 
Drake,  for  the  sole  purpose  of  enabling  him  to  bring  an 
action  of  partition.  This  action  was  brought  by  her  attor- 
neys in  Drake's  name,  and  Drake  bid  in  the  premises  on 
the  sale.     In  furtherance  of  the  scheme  the  plaintiffs  tes- 


Digitized  by  LjOOQIC 


NEW  YORK— JUNE,  1882.  105 

Carter  v.  Holahan. 

tator,  Henry  A.  Kerr,  advanced  the  money  for  costs,  taxes 
and  other  expenses,  which  constituted  the  sum  bid.  Drake 
received  a  referee's  deed,  subject  to  the  mortgage,  and  sub- 
sequently conveyed  to  Kerr,  who  assumed  payment  of  the 
incumbrance.  The  title  so  received  was  in  Kerr  at  the 
time  of  his  death,  December,  1876.  The  defendant,  as  to 
these  premises,  was  Kerr's  heir  at  law.  The  plaintiffs 
bought  the  bond  and  mortgage  with  funds  of  Kerr's  estate, 
and  brought  this  action  to  foreclose  the  mortgage.  Judg- 
ment of  foreclosure  and  sale  was  rendered,  and  from  the 
judgment  the  defendant  Almira  E.  Holahan  appealed. 

B.  F.  Watson,  for  appellant. 

Oeorge  De  Forest  Lord,  for  respondents. 

Beach,  J. — There  is  no  principle  of  law  authorizing  a 
reversal  of  this  judgment.  Had  the  appellant  and  Drake 
and  Kerr  acted  independently  in  the  transaction,  the  prom- 
ise by  Kerr,  in  the  deed  from  Drake  to  him,  would  not  inure 
to  the  benefit  of  the  appellant.  Had  his  assumption  of  the 
mortgage  resulted  from  a  decrease  in  the  purchase  price 
allowed  him,  he  would  have  been  the  principal  debtor,  and 
Drake  his  surety,  with  the  right  to  look  to  him  for  any 
deficienc}',  after  a  sale  of  the  mortgaged  premises.  But 
this  promise  was  one  with  which  the  appellant  had  no 
privity.  It  was  not  made  for  her  benefit,  and  although  its 
performance  would  be  beneficial  to  her,  still  she  was  a  mere 
volunteer,  without  legal  right  to  enforce  (Comstock  v. 
Drohan,  71  N.  Y.  9  ;  8  Hun,  Ct.  373,  and  cases  there 
cited).  There  was  confessedly  no  consideration  for  the 
conveyance  from  Drake  to  Kerr,  and  it  may  be  doubtful 
whether  or  not  the  former  could  for  that  reason  rely  upon 
the  promise  contained  in  the  deed. 

It  is  apparent  from  the  proofs  that  the  whole  proceeding 
was  for  the  purpose  of  benefiting  the  appellant  by  extin- 
guishing the  dower  right.  Drake  was  in  no  legal  sense  her 
agent,  but  simply  an  actor  in  the  scheme  from  a  necessity 
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for  some  one  to  receive  the  title.  He  was  called  in  to  aid 
in  accomplishing  the  object,  lending  therefor  his  name,  and 
assuming  some  trouble,  presumably  from  friendly  relation- 
ship to  the  appellant's  attorneys.  But  in  that  case  he  could 
not  well  be  asked  to  advance  needed  funds.  There  were 
expenses  of  the  partition  suit  and  taxes,  and  to  meet  these 
the  decedent  gave  his  assistance.  His  position  was  similar 
to  Drake's,  simply  an  aid  to  effect  the  desired  end.  He 
furnished  the  money,  Drake  bid  in  the  property,  and  deeded 
to  him.  This  did  not  change  his  relation  to  the  appellant 
in  any  way.  So  far  as  the  record  shows,  the  plan  would 
have  failed,  but  for  his  friendly  actions,  and  it  would  be  an 
injustice  to  permit  a  favor  to  be  turned  into  an  assumption 
of  liability  without  consideration  or  benefit  received.  I  am 
unable  to  imagine  any  different  result,  than  if  Kerr  had  bid 
in  the  premises  at  the  partition  sale.  He  would  then  have 
held  the  title  as  trustee  for  the  appellant,  bound  to  convey 
to  her,  upon  payment  of  his  advancement,  and  he  did  so 
by  virtue  of  what  did  occur.  He  was  under  no  legal  obli- 
gation to  the  appellant  to  pay  the  mortgage,  and  its  assign- 
ment to  the  executors  of  his  estate  did  not  therefore  work 
a  payment. 

The  exception  to  the  rejection  of  the  receipts  is  not  well 
taken.  Neither  by  evidence  nor  their  tenor  were  they  con- 
nected with  the  mortgage.  When  these  moneys  were  paid, 
Kerr  did  not  own  the  mortgage,  and  no  facts  appear  war- 
ranting the  faintest  belief  of  the  payments  having  been  in 
any  way  connected  with  this  transaction. 

The  referee's  refusal  to  find  as  desired  by  the  defendant's 
counsel  was  in  each  instance  correct.  The  requests  were 
founded  upon  an  assumed  agreement  between  the  appellant 
and  the  decedent,  of  which  there  is  no  proof.  The  evidence 
tends  strongly  to  show  that  Kerr  came  tinto  the  arrange- 
ment on  the  request  of  the  appellant's  then  attorneys,  solely 
to  furnish  money  to  carry  out  the  plan. 

The  exceptions  at  folios  183, 190  and  191  cannot  be  sus- 
tained. The  questions  called  for  the  consideration  of  the 
deed  from  the  defendant  to  Drake.    With  that  the  plain- 
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tiff's  testator  had  nothing  to  do,  and  the  evidence  was  not 
relevant  to  the  issue.  The  other  rulings  of  the  referee  were 
correct. 

The  judgment  should  be  affirmed  with  costs. 

Van  Brunt,  J.,  concurred. 

Judgment  affirmed,  with  costs.* 


William  L.  Chase,  Respondent,  against  The  Union 
Stone  Company,  Appellant. 

(Decided  June  5th,  1882.) 

By  an  agreement  in  writing  for  the  sale  of  goods,  the  purchaser  was  to 
have  an  exclusive  agency,  and  was  to  he  allowed  a  specific  discount  and 
the  privilege  of  exchanging  any  of  his  purchases  at  any  time.  Interest 
was  not  mentioned  in  the  contract;  and  there  had  been  no  final  settle- 
ment or  adjustment  of  the  dealings  of  the  parties  under  it.  Held,  that 
the  purchaser  was  not  liable  for  interest  on  the  price  of  the  goods. 

Where  goods,  sold  with  the  privilege  to  the  purchaser  of  exchanging  them 
for  others,  are  returned  by  him  to  the  vendor  for  exchange,  the  title  to 
them  remains  in  the  purchaser  until  they  reach  the  custody  of  the  ven- 
dor, and  a  loss  by  damage  to  the  goods  while  in  transit  must  be  borne, 
as  between  the  vendor  and  purchaser,  by  the  latter. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

Lockwood  £  Post)  and  F.  W.  Griffin,  for  appellant. 

Abner  C.  Thomas,  for  respondent. 

Beach,  J.    Many  items  in  dispute  between  the  parties 
depended  for  disposition  upon  conflicting  evidence.     From 

♦The  judgment  entered  upon  this  decision  was  affirmed  by  the  Court 
of  Appeals,  June  5th,  1883  (see  92  ST.  Y.,  498) 
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examination  it  may  be  added  that  in  each  case  the  testi- 
mony was  so  nearly  balanced  as  not  to  call  for  interference 
by  an  appellate  court  with  the  referee's  conclusions.  In  the 
disposition  of  others,  legal  questions  are  involved,  which, 
in  addition  to  the  exceptions,  merit  the  attention  of  this 
court,  and  will  be  briefly  considered  in  the  order  presented 
by  the  brief  of  the  learned  counsel  for  the  appellant. 

The  first  is  an  interest  charge 'made  by  the  defendant 
against  the  plaintiff,  disallowed  by  the  referee.  The  deal- 
ings between  the  parties  "were  under  a  written  agreement, 
whereby  the  plaintiff  was  to  purchase  goods  from  the  defen- 
dant, being  allowed  a  specified  discount  and  the  privilege 
of  exchanging  any  of  his  purchases  at  any  time.  This  plan 
of  business  involved  what  properly  may  be  called  an  open 
or  running  account.  There  was  no.  final  settlement  or 
adjustment  at  any  time  prior  to  the  close  of  the  trial.  The 
agreement  contains  no  clause  relating  to  interest,  and  under 
its  terms  the  plaintiff  did  not  stand  with  the  defendant  in 
the  position  of  an  ordinary  purchaser.  He  was  entitled  to 
exchange  goods,  and  was  given  by  the  defendant  an  exclu- 
sive agency,  subject  to  the  conditions  in  the  written  instru- 
ment. It  would  be  an  injustice  to  charge  the  plaintiff  with 
a  liability  to  pay  interest  when  not  mentioned  in  the  con- 
tract, or  subsequently  clearly  agreed  upon,  or  chargeable  by 
law.  There  appears  not  to  have  been  any  after  agreement 
affecting  this  question,  and  the  account  being  one  for  mer- 
chandise, and  unliquidated,  interest  was  properly  disallowed 
(JLiotard  v.  Graves,  8  Caines,  226 ;  Neivell  v.  Griswold,  6 
Johns.,  45;  Reid  v.  President,  £c,  of  Rensselaer  Glass 
Factory,  3  Cowen,  393 ;  Smith  v.  Velie,  60  N.  Y.  106). 

The  next  item  is  an  amount  arising  from  payment  by  the 
defendant  on  a  claim  of  general  average  upon  goods  returned 
by  the  plaintiff  for  exchange.  The  correspondence  between 
the  parties,  under  which  the  defendant  paid  the  sum,  leaves 
open  only  the  question  of  where  rested  the  title  to  the  mer- 
chandise when  the  steamer  was  burned.  In  his  final  letter 
upon  this  subject,  the  plaintiff  writes :  "  You  claim  that  the 
goods  were  not  yours,  nor  at  your  risk  on  the   Glaucus. 
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While  we  are  very  clear  in  our  convictions  to  the  contrary, 
without  prejudice  to  the  rights  of  either  party  as  they  now 
exist,  which  can  be  determined  hereafter,  would  it  not  be 
wisdom  that  you  should  get  what  you  can  out  of  the  gen- 
eral average  arrangement  of  which  you  speak,  and  which 
we  do  not  understand,  and  to  have  the  amount  of  the  loss 
reduced  for  the  benefit  of  whomever  it  may  concern."  Upon 
the  receipt  of  this  letter  the  defendant  signed  the  general 
average  bond  and  paid  the  assessment.  The  return  of  these 
goods  seems  indisputably  to  have  been  for  exchange,  under 
the  agreement  giving  the  plaintiff  that  right  with  reference 
to  any  goods  he  purchased  from  the  defendant.  The  plaint- 
iff had  bought  the  merchandise,  and  his  exercise  of  the 
privilege  did  not. make  him  a  vendor  or  the  defendant  ven- 
dee, or  subject  the  transaction  to  the  rules  governing  the 
time  of  title  passing  between  parties  in  that  relationship. 
The  goods  belonged  to  the  plaintiff  when  shipped  ;  and  the 
title  remained  in  him  until  they  reached  the  defendant's 
custody.  The  disallowance  of  the  item  by  the  learned 
referee  and  its  affirmance  by  the  court  below,  in  my  opinion, 
was  error. 

The  exceptions  by  defendant  taken  to  the  admission  of 
testimony  claimed  to  vary  the  written  agreements  are  ren- 
dered immaterial  by  the  proceedings  on  the  trial.  The  con- 
tention was  narrowed  to  the  validity  of  certain  items  in 
each  account,  and  the  evidence  admitted  under  the  excep- 
tions had  no  relevancy  to  or  effect  upon  the  contention  thus 
made.  In  this  view  they  furnish  no  sufficient  ground  for 
reversing  the  judgment. 

The  exceptions  at  folios  186  and  416  are  not  tenable, 
because  it  was  competent  for  the  plaintiff  to  recover  any 
item  of  his  account  established  by  an  independent  agree- 
ment between  the  parties.  The  conclusion  reached  upon 
that  subject  renders  unnecessary  any  consideration  of  the 
exception  taken  at  folio  352. 

These  suggestions,  it  is  believed,  cover  all  exceptions  to 
which  our  attention  has  been  directed  by  the  learned  coun- 
sel for  the  appellant. 
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From  a  review  of  the  somewhat  voluminous  record,  no 
error  is  found,  save  the  disallowance  to  the  defendant  of  the 
item  of  January  27th,  1874,  $281.54,  by  which  amount  the 
judgment  should  be  reduced. 

The  judgment  should  be  reversed,  with  costs,  unless  the 
plaintiff  reduce  same  $281.54,  and  if  so  reduced  should  be 
affirmed,  without  costs. 

Charles  P.  Daly,  Ch.  J.,  and  Van  Brunt,  J.,  con- 
curred. 

Order  accordingly. 


Albert  C.  Clark,  Respondent,  against  Sidney  Dillon 
et  al.9  Appellants. 

(Decided  June  5th,  1882.) 

In  an  action  to  recover  damages  for  personal  injuries  to  the  wife  of  plaint- 
iff, the  complaint  alleged  that  defendants,  as  copartners,  made  an 
excavation  in  a  public  street,  and  that  by  their  negligence  in  failing  to 
cover  or  guard  the  excavation,  plaintiff's  wife  fell  into  it  and  was 
injured.  The  answer  alleged  contributory  negligence  on  her  part,  and  a 
settlement  with  her  in  which  plaintiff  agreed  to  waive  his  claim;  and  it 
then  admitted  the  copartnership  of  defendants,  and  denied  "each  and 
every  other  allegation  in  said  complaint  contained  not  hereinbefore 
specifically  admitted,  qualified  or  denied."  Held,  that  this  did  not  con- 
stitute a  denial  of  the  allegation  in  the  complaint  that  defendants  made 
the  excavation. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury. 

The  complaint  alleged  the  making  of  an  excavation  by 
defendants  at  the  intersection  of  Fourth  Avenue  and  Sixty- 
third  Street,  their  partnerahip,  that  the  place  was  left 
unguarded,  and  that  plaintiff's  wife,  while  lawfully  passing 
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along  the  street,  fell  down  the  embankment  made  by  the 
excavation,  and  was  injured,  to  plaintiff's  damage  $10,000. 
The  answer  averred  contributory  negligence  by  the  wife, 
and  a  settlement  with  her,  wherein  plaintiff  waived  any 
claim.  The  copartnership  was  admitted,  and  a  denial  set 
forth  in  these  words :  "  They  deny  each  and  every  other 
allegation  in  said  complaint  contained  not  hereinbefore 
specifically  admitted,  qualified  or  denied."  The  jury  ren- 
dered a  verdict  for  plaintiff,  and  from  the  judgment  entered 
thereon  defendants  appealed. 

Alex.  Thain,  for  appellants, 

T.  C.  Cronin^  for  respondent. 

Beach,  J.— [After  stating  the  facts  as  above.] — The 
defendants'  counsel  asked  the  trial  court  to  charge  the  jury 
that,  before  the  plaintiff  could  recover,  they  must  determine 
the  defendants  made  the  excavation  as  matter  of  fact.  No 
direct  evidence  was  given  of  the  fact.  The  learned  judge 
held  there  was  no  denial  of  the  allegations  upon  the  subject 
in  the  complaint.  The  sufficiency  of  the  pleading  to  raise 
such  an  issue  is  the  question  presented  by  this  appeal. 

An  answer  must  contain  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  controverted  by 
the  defendant  (Code  Civ.  Pro.,  §  500,  subd.  1).  This  is  a 
plain  rule,  by  which  the  pleading  must  be  judged,  and  com- 
mends itself  by  simplicity,  directness,  and  the  clearness 
resulting  from  adherence  by  the  pleader.  Under  the  text 
of  the  answer,  the  denial  is  problematical,  leaving  for  opin- 
ion what  should  not  be  matter  of  doubt.  Neither  court  nor 
opposing  counsel  should  be  called  upon  to  speculate  upon 
what  allegations  of  a  complaint  have  been  specifically 
admitted  or  denied,  and  what  may  or  may  not  be  qualified, 
is  a  proposition  whereon  there  may  be  great  divergence  of 
opinion.  This  mode  of  denial  has  been  heretofore  con- 
demned, and  is  so  loose  and  unsatisfactory  as  to  warrant 
the  court,  as  was   done  here,  in  wholly  disregarding   its 
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claimed  effect.  Its  use  by  the  pleaders  is  for  a  drag-net,  to 
include  what  may  possibly  have-  been  otherwise  omitted. 
If  a  positive  averment  of  a  material  fact  is  not  worthy  of  a 
direct  denial,  the  court  is  warranted  in  assuming  that  no 
issue  is  made  upon  it  (Miller  v.  McClosky,  9  Abb.  N.  C, 
303 ;  1  Civ.  Pro.,  257 ;  Hammond  v.  JEarle,  5  Abb.  N.  C, 
105). 

The  judgment  should  be  affirmed,  with  costs. 

Chaeles  P.  Daly,  Ch.  J.,  and  Van  Brunt,  J.,  con- 
curred. 

Judgment  affirmed,  with  costs.* 


Charles  Dusenbury  et  al.9  as  Surviving  Partners,  &c, 
of  Thomas  Dusenbury  &  Sons,  Respondents,  against 
William  W.  Dusenbury,  as  Administrator,  &c,  of 
Thomas  Dusenbury,  Deceased,  Appellant. 

^Decided  June  5th,  1882.) 

An  application  by  one  of  the  parties  to  an  action  for  the  appointment  of  a 
receiver  before  final  judgment  in  the  action,  founded  only  upon  con- 
current demands  by  both  parties  in  their  respective  pleadings  for 
such  appointment,  should  not  be  granted. 

Appeal  from  an  order  of  this  court  appointing  a  receiver. 

The  action  was  brought  by  plaintiffs,  as  surviving  part- 
ners of  the  defendant's  intestate,  to  recover  possession  of 
goods,  chattels  and  money  alleged  to  be  in   defendant's 

♦The  judgment  entered  upon  this  decision  was  affirmed  by  the  Court  of 
Appeals,  November  25th,  1884  (see  97  N.  Y.  370). 
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hands  as  administrator  of  the  deceased  partner.  The 
answer,  besides  other  allegations,  put  in  issue  the  partner- 
ship. It  included  in  its  demand  for  relief  a  prayer  for  the 
appointment  of  a  receiver,  in  which  the  plaintiffs  joined  by 
their  reply.  The  latter  moved  for  the  receiver.  The  defen- 
dant resisted  the  application.  The  motion  was  granted, 
and  from  the  order  appointing  the  receiver  the  defendant 
appealed. 

Ira  2>.  Warren,  for  appellant. 

Hall  £  Blandy,  for  respondents. 

Beach,  J. — [After  stating  the  facts  as  above.] — The 
learned  counsel  for  the  respondents  admits  that  the  order 
cannot  be  sustained  save  upon  the  concurrent  demands  in 
the  answer  and  reply.  The  motion  papers  do  not  bring  the 
case  within  the  provisions  of  the  Code  authorizing  the 
court  to  grant  such  an  order  (Code  Civ.  Pro.  §  713* 
subd.  1). 

I  am  of  opinion  the  learned  court  below  gave  an  effect  to 
the  defendants  demand  for  relief  much  greater  than  is 
warranted  by  its  nature  or  force.  A  party  should  ask  any 
relief  to  which  he  supposes  himself  entitled.  But  his  so 
doing  does  not  preclude  him  from  declining  to  take  any 
part  thereof,  nor  from  demanding  aught  additional  sup- 
ported by  the  facts.  Neither  is  the  court  limited,  in  award- 
ing judgment.  That  is  given  in  accord  with  the  facts,  and. 
not  the  requests  of  the  suitor.  A  different  principle  would 
make  the  action  of  the  court  subordinate  to  the  wish  of 
parties  instead  of  the  rules  of  law  or  practice.  This  por- 
tion of  a  pleading  is  given  controlling  effect  but  in  one 
instance.  It  is,  when  there  is  no  answer,  the  judgment 
must  be  restricted  to  what  is  asked  for  in  the  complaint.. 
If  an  answer  is  interposed,  the  court  grants  any  relief  with- 
in the  case  shown  by  the  complaint,  and  embraced  in  the 
issue. 

Vol.  XI.— 8 
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The  order  should  be  reversed,  with  costs. 

J.  F.  Daly  and  Van  Hoesen,  J  J.,  concurred. 
Order  reversed,  with  costs. 


John  P.  Higgins,  Appellant,  against  Thomas  J.  Cbich- 
ton  et  al.)  Impleaded,  &c,  Respondents. 

(Decided  Jane  5th,  1882.) 

In  an  action  brought  by  a  judgment  creditor,  against  the  judgment  debtor 
and  others,  the  plaintiff  sought  to  set  aside,  as  fraudulent,  chattel  mort- 
gages of  the  debtor's  property  held  by  other  defendants,  and  a  general 
assignment,  to  another  defendant,  of  all  the  debtor's  property  for  bene- 
fit of  creditors,  or  to  postpone  them  to  the  lien  of  the  plaintiff's  judg- 
ments; and  he  also  sought  to  compel  the  foreclosure  of  a  valid  chattel 
mortgage  of  the  debtor's  property,  held  by  another  defendant,  and  the 
application  of  any  surplus  upon  his  judgments.  Held,  that  a  demurrer 
to  the  complaint  on  the  ground  that  causes  of  action  were  improperly 
united  should  be  sustained,  as  the  different  causes' of  action  did  not 
•affect  all  the  parties  to  the  action. 

Appeal  from  a  judgment  of  this  court  sustaining  demur- 
rers to  a  complaint. 

The  facts  are  stated  in  the  opinion. 

John  Brooks  Leavitt^  for  appellant. 

Augustine  M.  O'Neil  and  James  M.  Lyddy,  for  respon- 
dents. 

Beach,  J. — This  appeal  is  from  a  judgment  entered  upon 
a  decision  sustaining  the  demurrers  of  certain  defendants  to 
the  complaint,  upon  the  ground,  among  others,  of  improp- 
erly uniting  causes  of  action. 
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The  plaintiff  is  assignee  of  judgments  against  the  defen- 
dant Thomas  J.  Crichton.  Two  of  the  other  defendants 
who  demur  are  alleged  to  hold  chattel  mortgages  upon  the 
debtor's  personal  property.  These  liens  and  a  general 
assignment  for  the  benefit  of  creditors,  to  another  defen- 
dant, are  sought  to  be  set  aside  as  fraudulent,  or  in  default 
of  that  relief,  to  be  postponed  to  the  lien  of  the  plaintiffs 
judgments.  The  defendant  Close  is  averred  to  hold  a  valid 
chattel  mortgage,  and  the  only  relief  prayed  against  him  is 
its  enforced  foreclosure,  and  the  application  of  any  surplus 
upon  plaintiff's  judgments.  The  cause  of  action  against 
the  defendants  other  than  Close  seems  to  be  founded  on 
fraud.  The  complaint  is  barren  of  allegation  charging  him 
with  fraudulent  action,  prejudicial  to  plaintiff's  rights  under 
his  judgments,  and  the  validity  of  his  security  is  not 
impeached. 

The  causes  of  action  united  in  this  pleading — the  one  for 
fraud  affecting  the  assignment  and  chattel  mortgages,  the 
other  against  Close,  the  owner  of  a  valid  incumbrance — do 
not  affect  all  the  parties  to  the  action,  and  Consequently 
are  not  capable  of  joinder  (Code  Civ.  Pro.  §  484).  It  is 
not  an  answer  to  the  objection,  that  no  cause  of  action  is 
stated  against  Close.  The  pleader  has  assumed  to  allege 
one,  and  cannot  claim  failure  for  a  shield,  when  the  plead- 
ing is  thus  questioned  by  other  defendants.  Whether  or 
not  a  cause  of  action  is  set  forth  against  Close,  depends 
upon  adjudication  by  the  court.  Until  so  decided  its  aver- 
ment must  be  deemed  sufficient. 

The  judgment  should  be  affirmed,  with  costs. 

Charles  P.  Daly,  Ch.  J.,  and  Van  Brunt,  J.,  con- 
curred. 

Judgment  affirmed,  with  costs. 
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William  C.  Jardine,  Appellant,  against  The  Mayor, 
Aldermen  and  Commonalty  op  the  City  of 
New  York,  Respondents. 

(Decided  June  5th,  1882.) 

When  a  contract  for  an  improvement  in  the  City  of  New  York  has  heen 
made  hy  the  city  withont  the  previous  publication  of  the  resolution  for 
such  Improvement  required  by  law,  the  city  does  not  become  liable  to 
the  contractor  in  damages,  by  preventing  him  from  performing  such 
contract. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

John  E.  Parsons,  for  appellant. 

William  C.  Whitney,  for  respondents. 

Van  Brunt,  J. — This  action  is  brought  to  recover  dam- 
ages, because,  as  the  plaintiff  claims,  the  defendants  pre- 
vented him  from  the  performance  of  a  contract  which  be 
had  with  the  defendants.  They  denied  that  there  was  any 
contract,  because  of  the  failure  to  advertise  according  to 
law.  The  referee  so  held  and  dismissed  the  complaint,  and 
from  the  judgment  thereupon  entered  this  appeal  is  taken, 
and  the  appellant  claims  that  the  referee  erred  in  dismissing 
the  complaint,  upon  the  authority  of  Moore  v.  The  Mayor 
(73  N.  Y.  238),  which  decided  that  although  the  forms 
required  by  the  statute  were  not  complied  with,  the  plain- 
tiffs had  a  right  to  recover.  In  the  case  of  Moore  v.  The 
Mayor,  a  contract  had  been  entered  into  between  the  plain- 
tiff and  defendants,  without  due  advertisement.  The 
plaintiff  went  on  and  completed  the  work,  and  the  same 
was  accepted  and  used  by  the  city,  and  the  court  held  that 
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although  a  municipal  corporation  may  set  up,  as  a  defense 
to  an  action  upon  a  contract  alleged  to  have  been  made  by 
it,  its  own  want  of  power  to  contract,  yet,  as  against  those 
innocently  dealing  with  it,  and  in  good  faith  parting  with 
property  and  expending  money  for  its  benefit,  it  may  be 
estopped  from  availing  itself  of  irregularities  in  the  exercise 
of  the  power  conferred.  The  court,  as  the  foundation  of 
its  opinion,  say  that,  "  When  there  has  been  a  bond  fide 
performance  of  a  contract,  of  which  the  city  has  had  the 
benefit,  there  is  a  strong  equity  in  favor  of  the  contractor 
seeking  his  pay,  entitling  him  to  the  benefit  of  a  ratification 
even  of  a  void  contract  upon  slight  evidence,  if  the  ratifying 
body  has  general  power  over  the  subject  of  the  contract, 
and  of  an  estoppel  when  an  estoppel  fairly  results  from  the 
conduct  of  the  general  agents  of  the  city  (Dillon  Mun. 
Corp.,  §  385  and  note  3,  and  §  386).  Judge  Denio,  hi 
Brady  v.  The  Mayor,  $c.  (20  N.  Y.  312),  said:  4It  is  not 
necessary  to  deny  that  one  who  has  bond  fide  performed 
labor  under  a  contract  which  is  void  from  a  failure  to  com- 
ply with  the  statutes  may  maintain  an  action  against  the 
city  to  recover  a  quantum  meruit  when  the  work  has  been 
accepted  by  the  city,  and  has  gone  into  use  for  public  pur- 
poses.' It  is  not  intended  by  quoting  this  language  to 
intimate  that  a  contract  expressly  forbidden  by  statute,  or 
clearly  ultra  vires,  can  be  ratified  by  the  corporate  author- 
ities/' 

If  the  decision  of  the  court  had  been  based  upon  the 
above  ground  only,  as  it  might  have  been,  this  case  would 
have  been  no  authority  for  the  maintenance  of  the  case  at 
bar.  In  the  case  now  before  us  there  is  no  evidence  of  any 
contract  performed,  no  evidence  of  any  work  done  or  mate- 
rial furnished  and  accepted.  There  is  no  evidence  that  the 
defendants  have  received  any  benefit  from  anything  done  or 
furnished  by  the  plaintiff.  The  only  evidence  is  that  some 
stones  were  placed  by  the  contractor  upon  the  line  of  the 
work,  but  as  to  what  became  of  them,  who  used  them,  or 
whether  ever  accepted  by  the  city,  we  have  no  evidence. 
And  even  if  the  city  had  received  them  and  used  them  the 
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recovery  could  only  be  upon  a  quantum  meruit  according  to 
the  principle  cited  in  the  above  case. 

But  the  case  of  Moore  v.  The  Mayor  goes  much  further. 
The  learned  judge  who  delivered  the  opinion  of  the  court  in 
that  case  says:  "But  waiving  further  discussion  of  the 
question  of  estoppel,  which  I  think  is  established,  or  of 
ratification,  I  am  of  opinion  that  the  ordinance  was  a  valid 
ordinance,  regularly  passed,  so  as  fully  to  authorize  the 
making  of  the  contract  by  the  Croton  Board.  The  publica- 
tion prior  to  the  passage  of  the  ordinance  was  not  a  condition 
precedent  to  the  existence  of  power  in  the  Common  Coun- 
cil. It  was  not  jurisdictional,  and  the  omission  of  the 
publication  in  one  paper  out  of  several,  or  the  publication 
in  one  or  more  of  the  papers  for  a  less  time  than  required 
by  law,  or  a  defective  publication  in  some  of  the  papers, 
would  be  mere  irregularities  not  affecting  the  jurisdiction 
of  the  Common  Council." 

It  will  be  seen  that  this  principle  was  not  concurred  in 
by  all  the  members  of  the  court,  although  it  seems  to  have 
received  the  indorsement  of  a  majority  thereof. 

In  the  case  of  Baird  v.  The  Mayor  (83  N.  Y.,  254)  the 
court  seem  to  hold  that  an  ordinance  passed  without  due 
advertisement  is  illegal.  The  only  defect  complained  of  in 
that  case  was  a  want  of  due  advertisement,  and  the  court 
say  that  M  we  think  it  sufficiently  appears  that  the  ordinance 
was  not  legally  passed,"  although  this  expression  of  opinion 
may  be  deemed  to  be  qualified  by  the  following  statement 
in  the  opinion  that  the  complaint  proceeds  upon  the  theory 
that  the  proceedings  awarding  the  contract  were  irregular 
and  void. 

It  seems  to  me  that  we  should  hold  the  latter  case  con- 
trolling upon  this  point.  It  appears  to  harmonize  best  with 
what  justice  requires.  It  does  not  appear  equitable  that 
the  city  should  be  mulcted  in  damages  for  the  failure  to 
allow  a  contractor  to  enter  upon  and  fulfill  a  contract  for 
an  improvement  which  the  adjacent  property  should  pay 
for,  and  for  which  they  could  not  collect  an  assessment 
because  of  defects  in  the  proceedings  preliminary  to  the 
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awarding  the  contract.  It  would  be  equally  unjust,  after  a 
contractor  bad  fulfilled  bis  contract  and  the  city  had 
received,  accepted  and  had  the  benefit  of  the  work,  that  the 
contractor  should  lose  his  labor  and  materials.  The  city, 
in  such  a  case,  should  pay  what  they  were  worth,  as  was 
held  in  Moore  v.  The  May  or ,  (zupra).  It  would  seem  that 
such  a  rule  would  work  no  injustice  and  hardship,  and 
would  be  in  consonance  with  well  established  principles  of 
law. 

I  am  of  the  opinion,  therefore,  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 


Beach,  J.  concurred. 
Judgment  affirmed,  with  costs. 


Anna  Meiers,  Respondent,  against  The  Metropolitan 
Gas  Light  Company,  Appellant. 

(Decided  June  5th,  1882.) 

The  provision  of  L.  1859,  c.  311,  §  6,  imposing  a  penalty  upon  a  gas  light 
company  which  for  the  space  of  ten  days  after  the  application,  <fcc,  for 
a  supply  of  gas,  as  provided  by  the  act,  shall  refuse  or  neglect  to  supply 
gas  as  required,  applies  not  merely  to  a  refusal  to  receive  such  an  appli- 
cation and  to  supply  gas  thereon,  bat  also  to  a  failure  to  give  a  continu- 
ous supply  of  gas  upon  a  proper  application,  after  such  application  has 
been  accepted,  although  there  is  no  failure  to  supply  gas  within  ten  days 
after  such  acceptance. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  plaintiff  in  this  action,  being  the  occupant  of  the 
building  No.  1532  Broadway,  in  the  City  of  New  York, 
made  an  application  to  the  defendant,  through  her  husband 
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as  her  agent,  for  the  supply  of  gas.  The  application  was 
put  in  writing,  and  signed  by  the  husband  in  the  name  of 
the  wife,  and  he  made  a  deposit  of  $10  with  the  gas  com 
pany ;  he  thereupon  received  a  receipt  for  the  $  10,  which 
he  carried  home  and  gave  to  his  wife.  The  company  there- 
upon supplied  gas  from  the  17th  of  March  to  the  12th  of 
the  following  April,  upon  which  day  the  defendant  ceased 
and  refused  to  supply  such  gas  for  the  term  of  103  days. 

Upon  these  facts  the  plaintiff  brought  her  action  to 
recover  the  penalty  imposed  by  section  6  of  chapter  311  of 
the  laws  of  1859.  A  verdict  having  been  rendered  in  favor 
of  the  plaintiff,  from  the  judgment  thereupon  entered  the 
defendant  appealed. 

Hamilton  Cole,  for  appellant. 

William  C.  Clifford,  for  respondent. 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — The 
section  under  which  this  action  is  brought  reads  as  follows : 
"  Upon  the  application,  in  writing,  of  the  owner  or  occupant 
of  any  building  or  premises  within  100  feet  of  any  main 
laid  down  by  any  such  gaslight  company,  and  payment  of 
all  money  due  from  him  to  the  company,  the  company  shall 
supply  gas  as  may  be  required  for  lighting  such  building  or 
premises,  notwithstanding  there  may  be  rent  or  compensa- 
tion in  arrear  for  gas  supplied,  or  for  meter,  pipe  or  fittings 
furnished  to  a  former  occupant  thereof,  unless  such  owner 
or  occupant  shall  have  undertaken  or  agreed  with  the 
former  occupant  to  pay  or  to  exonerate  him  from  the  pay- 
ment of  such  arrears,  and  shall  refuse  or  neglect  to  pay  the 
same ;  and  if,  for  the  space  of  ten  days  after  such  applica- 
tion and  the  deposit  of  a  reasonable  sum,  as  in  this  act  pro- 
vided (if  required),  the  company  shall  refuse  or  neglect  to 
supply  gas,  as  required,  the  company  shall  forfeit  and  pay 
to  such  applicant  the  sum  of  ten  dollars,  and  the  further 
sum  of  five  dollars  for  every  day  thereafter  during  which 
such  refusal  or  neglect  shall  continue "  and  the 
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objection  to  the  recovery  raised  by  defendants'  counsel  is 
that  the  penalty  provided  by  the  section  only  applies  in 
case  of  a  refusal  to  receive  an  application  and  to  supply 
gas ;  and  it  is  urged  that  as  the  statute  is  a  penal  statute  it 
must  be  strictly  construed. 

It  may  be  true  that  the  statute  is  susceptible  of  the  con- 
struction claimed  by  the  defendants,  but  a  consideration  of 
the  objects  sought  to  be  attained  by  the  legislature,  and  the 
results  of  the  construction  claimed  by  the  defendants  seem 
to  me  to  prevent  such  interpretation. 

It  is  a  familiar  rule  of  law  that  a  penal  statute  is  to  be 
strictly  construed ;  but  it  is  also  a  well  settled  rule  in  the 
construction  of  these  statutes  that  if  a  particular  case  comes 
within  the  intention  of  the  makers  of  the  statute,  it  is 
within  the  statute,  though  by  a  literal  construction  it  may 
not  be  within  its  letter  (Sickles  v.  Sharp,  13  Johns.  497 ; 
United  States  v.  Wilberger,  5  Wheat.  76). 

It  was  manifestly  the  intention  of  the  legislature,  by  the 
statute  in  question,  in  view  of  the  privileges  and  franchises 
which  the  gas  companies  enjoyed,  to  prevent  them  from 
arbitrarily  harassing  or  annoying  the  persons  who  desired 
to  use  the  gas  as  manufactured  by  them,  by  a  cutting  off  of 
the  supply  of  the  gas  without  any  reasonable  cause ;  and  to 
give  the  consumer  an  adequate  and  certain  remedy  in  case 
of  a  refusal  to  supply  gas  upon  request. 

If  the  construction  of  the  statute  is  as  claimed  by  the 
defendant,  then  in  the  case  of  an  application  for  the  supply 
of  gas,  the  company,  in  order  to  avoid  the  penalty,  may 
supply  the  gas  for  one  day,  and  then  cut  it  off;  the  con- 
sumer would  be  obliged  to  make  another  written  applica- 
tion, and  the  company  could,  nine  days  thereafter,  com- 
mence to  supply  the  gas  again  for  one  day,  and  then  cut  it 
off;  and  so  continue,  and  yet  not  be  liable  under  the  letter 
of  the  statute  for  any  penalty  imposed  thereby. 

It  is  urged  by  the  counsel  for  the  defendant  that,  in  case 
of  a  neglect  to  supply  gas  after  a  written  application  has 
been  accepted,  the  remedy  of  the  consumer  is  for  damages 
for  a  breach  of  the  contract.     The  uncertainty  of  such  a 
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litigation,  the  impossibility  of  proving  by  any  specific 
evidence  the  damages  sustained,  would  seem  to  have  been 
at  least  one  of  the  reasons  for  fixing  a  penalty  for  a  failure 
to  supply  gas,  as  has  been  done  by  the  statute  in  question. 

It  seems  to  me  that  a  fair  consideration  of  the  objects 
sought  to  be  obtained  by  the  legislature,  and  the  fair  inter- 
pretation of  the  statute,  justify  the  construction  that  the 
refusal  to  give  a  continuous  supply  of  gas  upon  such  an 
application  is  a  breach  of  the  provisions  of  the  statute,  and 
makes  the  company  liable  for  the  penalty.  Such,  undoubt- 
edly, was  the  opinion  of  the  Supreme  Court,  in  the  action 
which  was  before  the  General  Term  in  that  court,  or  they 
would  not  have  ordered  a  new  trial  when,  upon  the  con- 
ceded facts,  the  plaintiffs  could  not  possibly  recover.  It 
seems  to  me  that  such  a  construction  is  in  entire  harmony 
with  the  language  of  the  statute,  and  is  in  conflict  with  no 
rule  of  law  in  respect  to  the  interpretation  of  the  statutes. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Charles  P.  Daly,  Ch.  J.,  and  Beach,  J.,  concurred. 
Judgment  and  order  affirmed,  with  costs. 


Catharine  Murphy,  as  Administratrix,  &c,  of  John  Mur- 
phy, Deceased,  Respondent,  against  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Appellant. 

(Decided  June  5th,  1882.) 

Upon  the  trial  of  an  action  against  a  railroad  company  brought  for  alleged 
neglect  of  defendant  causing  the  death  of  plaintiff's  intestate,  it  ap- 
peared that  deceased,  while  in  the  employment  of  defendant,  and  at 
work  as  a  laborer  upon  the  tracks  in  its  yards,  was  struck  and  fatally 
injured  by  a  car  coming  from  behind  him,  without  a  brakeman  upon  it, 
and  to  which  impetus  had  been  given  by  a  detached  locomotive.    It  also 

•  appeared  that  this  method  of  moving  cars  over  these  tracks,  sometimes 
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with  and  sometimes  without  a  brake  man  upon  them,  was  daily  practiced 
by  defendant ;  that  deceased  had  been  employed  there  for  more  than  a 
month  before  he  was  injured;  and  that  only  a  day  or  two  before  he  had 
been  warned  of  the  danger  by  defendant's  foreman,  and  urged  .by  him  to 
take  care,  under  penalty  of  dismissal.  Held,  that  a  motion  by  defen- 
dant to  dismiss  the  complaint  should  have  been  granted,  as  deceased  had 
failed  to  exercise  ordinary  care  for  his  own  safety;  also,  that  upon  the 
facts  disclosed,  he  must  be  charged  with  knowledge  that  the  cars  were 
moved  in  this  way,  and  must  be  deemed  to  have  assumed  the  risk  inci- 
dent thereto  as  one  of  the  risks  of  his  employment. 

.  Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

On  the  21st  of  September,  1880,  the  intestate,  John  Mur- 
phy, was  employed  by  the  defendant  as  a  track  laborer. 
He  did  service  for  about  one  month  on  the  tracks  in  defendr 
ant's  yards  between  Tenth  and  Eleventh  avenues  and 
Thirtieth  and  Thirty-third  streets  in  the  City  of  New  York. 
On  the  23d  of  October,  while  so  employed  on  the  track,  he 
was  struck  and  killed  by  a  car  coming  from  behind  him, 
running  without  a  brakeman,  to  which  impetus  had  been 
given  by  a  detached  locomotive.  This  method,  called  "  kick- 
ing," had  been  pursued  continuously  for  many  years  by 
the  company  in  this  locality,  when  cars  were  moved  to  make 
up  trains  or  for  other  purposes.  The  intestate,  a  day  or 
two  prior  to  the  accident,  was  told  by  his  foreman  that  if 
he  would  not  look  out  for  himself,  he  would  be  discharged. 
Two  days  before,  the  foreman  had  pulled  him  out  of  the 
way  of  a  train,  and  said  "you  must  look  out  for  yourself." 
The  action  was  brought  to  recover  damages  resulting  from 
his  death.  The  jury  found  a  verdict  for  the  plaintiff.  A 
motion  by  the  defendant  for  a  new  trial  upon  the  minutes 
was  denied  and  judgment  for  the  plaintiff  was  entered  on 
the  verdict.  From  the  judgment  and  the  order  denying 
the  motion  for  a  new  trial  the  defendant  appealed. 

Frank  Loomis  for  appellant. 

E.  Louis  Lowe,  for  respondent. 
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Beach,  J. — [After  stating  the  facts  as  above.] — The 
principal  questions  on  this  appeal  arise  upon  exceptions 
taken  on  behalf  of  the  defendants  to  the  charge  of  the 
court  and  to  refusals  to  charge  requests  of  defendants' 
counsel.  I  am  not  aware  of  any  legal  obligation  resting 
upon  the  defendants  to  conduct  their  business  in  any  spec- 
ial manner,  or  to  refrain  from  pursuing  any  method  deemed 
proper  by  them  in  the  mode  of  its  transaction,  although 
they  are  bound  to  use  ordinary  care  to  avoid  exposing  ser- 
vants to  extraordinary  risks  which  they  could  not  reason- 
ably anticipate.  If  one  of  their  servants  be  injured,  as  in 
this  case,  from  the  way  in  which  the  business  is  done,  even 
if  not  cautiously  regulated,  he  or  his  representative  is  not 
from  that  fact  alone  entitled  to  recover.  It  may  be  admit- 
ted that  pushing  a  car  over  the  track  unattended  and 
uncontroled  is  neither  careful  nor  prudent,  but  it  does  not 
necessarily  follow  that  from  so  doing  one  in  the  defendants* 
employ,  who  may  be  injured  by  it,  would  be  entitled  to  com- 
pensation. There  is  a  corresponding  duty  to  exercise  ordi- 
nary care  and  prudence  resting  upon  the  servant,  and,  in 
addition,  the  question  arises  whether  or  not  the  happening 
was  one  of  the  risks  of  his  employment.  If  this  danger  was 
one  incident  to  the  labor  the  intestate  voluntarily  assumed 
to  do  for  the  company,  the  latter  should  not  be  held  liable. 
He  was  employed  to  work  upon  these  tracks  whereon  cars 
were  constantly  passing  with  and  without  brakemen,  and 
he  was  charged  by  the  law  with  the  exercise  of  ordinary 
care  for  his  own  safety.  He  could  not,  in  the  performance 
of  his  duty,  disregard  the  dictates  of  common  prudence  and 
pursue  his  work  on  the  track,  as  he  did,  with  his  back 
turned  in  a  direction  from  whence  a  car  might  approach, 
and  apparently  without  effort  to  protect  himself  from  the 
dangers  he  must  have  known  surrounded  him.  The  proof 
6hows  him  to  have  been  warned  by  the  foreman  shortly  be- 
fore the  accident,  and  urged  under  the  penalty  of  dismissal 
to  care  for  himself.  In  this  view  of  the  case,  there  being  no 
conflict  in  the  evidence,  I  think  the  defendants  were  entitled 
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to  the  nonsuit  asked  at  the  close  of  the  proofs  on  the  sec- 
ond ground. 

The  intestate  must  also  be  charged,  from  the  facts  dis- 
closed, with  the  knowledge  that  cars  were  moved  by  "  kick- 
ing." The  habit  was  daily  practiced,  and  the  deceased  had 
been  employed  upon  the  tracks  over  which  they  passed  for  a 
month.  While  it  may  have  rested  upon  the  defendants  to 
show  his  knowledge  of  this  mode  of  doing  business,  they 
were  not  bound  to  do  so  by  proof  of  direct  statement  to 
the  intestate.  The  undisputed  facts  were  sufficient  to  charge 
him  with  the  knowledge.  It  being  so,  he  remained  in  the 
employ,  possessed  of  the  information,  and  voluntarily 
assumed  the  risks.  Upon  this  branch  of  the  case,  it  seems 
to  me  the  learned  court  below  was  in  error.  The  learned 
judge  charged  the  jury,  "  If  Murphy  went  in  that  employ- 
ment understanding  and  knowing  that  the  ordinary  course 
of  business  was  to  shove  cars  from  one  place  to  another, 
without  any  brakeman  on  top,  that  was  one  of  the  risks  of 
the  business  which  he  assumed,  and  he  will  be  debarred 
from  recovery.  But  if  it  was  not  the  uniform  course  to 
shift  those  cars  without  any  brakeman  on  top— if  there  were 
different  ways  of  doing  the  thing — then  I  leave  it  to  you  to 
determine,  as  a  matter  of  fact,  whether  he  knowingly 
assumed  the  risk  arising  from  the  shifting  of  cars  without 
any  brakeman  on  the  top  of  the  car.  If  you  think  he 
assumed  a  risk  of  that  kind,  that  is  an  answer  to  this  action. 
If  you  think  he  did  not  assume  that  risk,  then  you  would 
be  justified  in  finding  a  verdict  for  the  plaintiff."  The  first 
paragraph  of  this  extract  is  a  correct  proposition  ;  the  error 
lies  in  its  qualification.  It  made  no  difference  whether  it 
was  a  uniform  course  of  procedure  or  not,  nor  whether  or 
not  there  were  different  ways  of  doing  the  thing.  The 
intestate's  knowledge  of  its  being  done  either  more  or  less 
was  sufficient  to  relieve  the  defendant  from  legal  liability; 
leaving  for  the  jury's  determination,  as  matter  of  fact, 
whether  he  did  or  did  not  assume  the  risk,  upon  which  to 
found  a  verdict,  was  submitting  a  question  of  law,  instead 
of  the  fact  of   knowledge   or  ignorance,  wherefrom  the 
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assumption  of  the  risk  by  the  deceased  would  or  would  not 
result  as  matter  of  law. 

If  the  foregoing  views  are  correct  there  was  error  in 
refusing  the  defendants'  request  to  charge  the  jury  that  if 
the  deceased  knew,  or  might  or  ought  to  have  known,  that 
it  was  customary  to  kick  cars  on  the  tracks  without  a  brake- 
man  on  them  he  assumed  the  risk  of  all  injuries  incident  to 
that  manner  of  doing  business.  The  ability  to  acquire 
knowledge  by  ordinary  observation,  as  well  as  actual  knowl- 
edge, would  relieve  the  defendants  from  liability.  If  not, 
the  master  would  be  held  responsible  from  ignorance  self- 
imposed  by  the  servant,  by  willfully  disregarding  the  daily 
happenings  surrounding  his  employment.  If  the  deceased 
knew  of  this  mode  of  moving  cars,  or  should  have  known 
it,  in  the  judgment  of  the  jury,  from  what  he  himself  did 
day  after  day,  it  was  a  risk  which  he  assumed.  In  Seymour 
v.  Maddox  (16  Q.  B.  326),  a  case  where  an  actress,  while 
passing  off  the  stage,  fell  through  an  open  trapdoor  and  was 
injured,  Coleridge,  J.,  said,  when  holding  the  proprietor 
under  no  obligation  to  keep  such  places  lighted  and  guarded, 
44  The  real  question  is  whether  the  duty  arises  from  the  rela- 
tion in  which  the  parties  stood.  It  seems  to  me,  if  we  were 
to  hold  that  it  did,  the  consequences  would  be  that  when- 
ever the  same  relation  existed  we  would  have  to  infer  duties 
that  have  never  yet  been  held  to  exist.  The  servant  is  not 
bound  to  enter  the  master's  service  ;  but  if  he  does,  and  he 
finds  things  in  a  certain  state,  he  must  take  the  conse- 
quences, if  any,  that  may  occur  owing  to  such  a  state  of 
things." 

The  judgment  and  order  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Van  Brunt,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  abide  event. 
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Edwabd  Nelson,  Respondent,  against  Abraham  Dubois 
et  ah.  Appellants. 

'       (Decided  June  5th,  1882.) 

Upon  the  trial  of  an  action  for  damages  for  personal  injuries  sustained  by 
plaintiff  while  in  the  employment  of  defendants,  it  appeared  that  plain- 
tiff -was  injured  by  a  fall  caused  by  the  breaking  of  a  rope  on  a  pile 
driver  upon  which  he  was  working;  that  the  rope  was  one  of  a  number 
supplied  by  defendants,  and  was  obtained  for  use  by  a  fellow  servant, 
and  used  by  plaintiff;  and  the  latter  testified  that  it  was  wom,  but  did 
not  look  very  bad.  There  was  no  evidence  tending  to  show  that  defen- 
dants knew  what  the  condition  of  the  rope  was,  or  that  it  was  in  a  dan- 
gerous state  under  circumstances  charging  them  with  knowledge.  Held, 
that  a  motion  by  defendants  to  dismiss  the  complaint  should  have  been 
granted. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Mariue  Court  of  the  City  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury,  and 
an  order  denying  a  motion  for  a  new  trial. 

The  defendants  are  dock  builders,  and  the  plaintiff,  when 
injured,  was  in  their  employ.  It  became  needful  to  remove 
a  land  and  water  pile  driver  from  New  Yprk  to  Jersey  City. 
The  removal  was  made  by  raising  the  land  machine  up  and 
along  side  the  water  machine  by  a  rope  attached  to  the 
former,  and  running  over  the  top  of  and  attached  to  the 
drum  on  the  latter,  which  was  worked  by  its  engine.  This 
rope  was  in  two  pieces  knotted  together,  the  one  entirely, 
and  the  other  substantially  new.  The  older  piece  was 
obtained  by  a  fellow  servant  of  the  plaintiff  from  the  engine 
house,  where  spare  rope  was  usually  kept.  The  tying 
together  of  the  pieces  was  done  by  the  plaintiff  and  another 
workman  named  Connolly.  When  the  land  machine  was 
raised,  it  was  lashed  to  the  other  to  prevent  swaying  while 
in  transit,  and  both  were  towed  by  a  tug.  On  arrival,  the 
plaintiff,  in  obedience  to  foreman's  order,  went  up  to  undo 
the  lashings,  that  the  land  driver  might  be  lowered  to  the 
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dock.  While  so  engaged  the  pulley  rope  parted,  causing 
the  lashings  to  give  way.  The  plaintiff,  being  on  the  land 
machine,  fell  with  it  and  was  injured. 

This  action  was  brought  to  recover  damages  for  the  inju- 
ries received.  The  defendants  moved  to  dismiss  the  com- 
plaint at  the  close  of  the  evidence.  The  motion  was  denied 
and  exception  taken.  The  jury  rendered  a  verdict  for  the 
plaintiff.  A  motion  by  the  defendants  for  a  new  trial  upon 
the  minutes  was  denied,  and  judgment  for  the  plaintiff  was 
entered  on  the  verdict.  From  the  judgment  and  the  order 
denying  their  motion  for  a  new  trial,  defendants  appealed 
to  the  General  Term  of  the  Marine  Court,  which  affirmed 
both ;  and  from  this  decision  the  defendants  appealed  to  this 
court. 

W.  H.  McDougall,  for  appellants. 

Sidney  H.  Stuart,  for  respondent. 

Beach,  J. — [After  stating  the  facts  as  above.] — The  legal 
principle  controlling  the  disposition  of  this  appeal  seems 
firmly  established  by  numerous  adjudications.  To  uphold 
the  judgment,  there  must  have  been  given  upon  the  trial 
some  proof  justifying  a  submission  to  the  jury  of  the  ques- 
tion whether  or  not  the  defendants  had  been  guilty  of  neg- 
ligence producing  the  injury.  The  accident  happened  from 
the  rope  breaking  by  which  the  land  machine  was  raised. 
The  liability  of  the  defendants  could  only  result  from  evi- 
dence tending  to  show  that  they  furnished  the  rope,  knowing 
it  to  be  inadequate  for  the  purpose,  or  under  circumstances 
warranting  the  conclusion  of  their  ability  to  acquire  know- 
ledge of  the  fact,  by  the  exercise  of  ordinary  care  and  vigi- 
lance. The  master  is  bound  to  use  ordinary  care  and 
diligence  to  provide  safe  material  for  his  servant,  and  if  he 
knows  it  to  be  unsafe  for  use,  or  might  have  known  it  to  be 
bo,  by  the  exercise  of  ordinary  vigilance,  he  is  liable  (Noye* 
v.   Smith,  28   Vt.  59 ;   Mc  Garick  v.  Wasson,  4  Ohio  St., 
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566 ;  Feltham  v.  England,  L.  R.,  1  Q.  B.  33 ;  Malone  v. 
Hathaway,  64  N.  Y.  5,  and  cases  there  cited). 

The  plaintiffs  witness  testifies  it  was  about  a  five-inch 
rope,  such  as  is  generally  used  for  the  purpose,  and  partially 
new.  No  proof  shows  it  in  an  unfit  condition,  except  the 
plaintiffs  general  statement  of  its  being  a  worn  piece  of 
rope,  but  did  not  look  very  bad.  It  having  been  obtained 
by  the  plaintiffs  fellow  servant,  and  used  by  the  plaintiff, 
the  evidence  of  unfitness  is  extremely  meagre  and  unsatis- 
factory, while  the  use  by  the  plaintiff  is  undisputed.  There 
is  no  evidence  in  the  case  tending  in  the  least  to  show 
knowledge  in  the  master  of  whatever  may  have  been  the 
condition  of  the  rope,  or  of  its  being  in  a  dangerous  state 
under  circumstances  charging  him  with  knowledge.  It  rests 
upon  the  plaintiff  to  establish  this,  and  he  having  failed  to 
furnish  any  proof  warranting  such  a  conclusion,  the  motion 
to  dismiss  the  complaint  should  have  prevailed  (Kunz  v. 
Stuart,  1  Daly,  431 ;  McMillan  v.  Saratoga,  £c,  M.  M.  Co., 
20  Barb.  449;  Sherman  and  Red  field  on  Negligence,  §  99). 

The  judgment  and  order  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Chaeles  P.  Daly,  Ch.  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Ilka  A.  Nemetty,  Appellant,  against  Joseph  Naylob 
et  al.,  Respondents. 

(Decided  Jane  6th,  1882. 

An  adjudication  in  favor  of  the  landlord  in  summary  proceedings  to  re- 
cover the  possession  of  property  demised  by  a  written  lease,  for  non- 
payment of  the  rent  reserved,  is  a  bar  to  a  subsequent  action  by  the 
tenant  against  the  landlord  for  breach  of  an  alleged  contract  wholly  in- 
consistent with  the  original  lease,  involving  a  radical  change  in  the  term 
of  occupancy,  an  increased  rent  to  begin  in  the  future,  and  a  release- 
from  payment  of  the  rent  provided  for  in  the  original  instrument. 

Vol.  XI.— 9 
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Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

The  plaintiff,  in  or  about  May,  1876,  went  into  possession 
of  a  dwelling  house  in  the  City  of  New  York  belonging  to 
the  defendants,  under  a  written  lease,  for  one  year  from 
May  1st,  1876,  at  a  rental  of  $1,000,  payable  monthly,  in 
advance.  The  rent  for  May  and  June  was  paid.  The 
plaintiff  gave  evidence  tending  to  show  certain  verbal 
agreements  between  herself  and  the  landlords  in  June  and 
July,  1876,  whereby  the  landlords  were  to  make  extensive 
repairs  and  alterations,  to  be  finished  by  October  1st,  and 
the  tenant  to  pay  no  rent  until  their  completion.  There- 
upon the  tenant  was  to  have  the  premises  for  ten  years  at 
an  increased  rent,  receiving  credit  for  the  rent  paid  for  May 
and  June,  and  the  cost  of  repairs  done  by  her.  The  repar- 
ation began  in  the  month  of  June.  In  December,  1876, 
summary  proceedings  were  commenced  before  a  District 
Court  in  behalf  of  H.  Naylor,  as  landlord,  against  the  plaint- 
iff, to  dispossess  her  for  non-payment  of  rent  reserved  iu 
the  written  lease.  Judgment  was  taken  by  default,  the 
tenant  having  appeared  on  the  return  day  and  requested  a 
delay  in  issuing  the  warrant.  The  request  was  granted, 
though  the  process  finally  issued  and  was  executed. 

This  action  was  brought  to  recover  damages  for  the 
breach  by  the  landlords  of  the  verbal  agreements.  The 
plaintiff  testified  the  repairs  were  not  finished  in  Decem- 
ber, when  she  was  removed  from  the  premises.  On  the 
trial,  the  court  directed  a  verdict  for  the  defendants,  and 
denied  the  plaintiff's  motion  for  a  new  trial.  From  the 
judgment  for  the  defendants  entered  upon  the  verdict,  and 
from  the  order  denying  her  motion  for  a  new  trial,  the 
plaintiff  appealed. 

E*  Lewis  Lowe,  for  appellant. 

Albert  Matthews,  for  respondent. 
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Beach,  J. — [After  stating  the  facts  as  above.] — Had  the 
landlords  brought  an  action  for  rent  against  the  tenant,  a 
judgment  in  their  favor  would  not  have  barred  the  latter 
from  maintaining  an  action  to  recover  damages  for  the  breach 
of  any  independent  agreement  for  repairs  not  subversive  of 
the  contract  upon  which  the  judgment  was  founded.  The 
latter  would  not  be  bound  to  recoup  her  damages  in  the 
first  suit,  but  might  reserve  them.  This  is  the  breadth  of 
the  adjudications  cited  by  the  counsel  for  appellant.  A 
defendant  is  not  called  upon  to  assert  claims  existing  in  his 
favor  against  the  plaintiff,  but  may  use  them  for  legal  pro- 
ceedings initiated  by  himself  (Yates  v.  Fassett,  5  Den.  29; 
Kehey  v.  Ward,  38  N.  Y.  83 ;  Brown  v.  Q-allaudet,  80  N. 
Y.  413;  Morgan  v.  Powers,  66  Barb.  35).  This  principle, 
however,  has  not  sufficient  scope  to  control  the  case  at  bar. 
The  adjudication  in  the  summary  proceedings  was  final  so 
far  as  the  facts  necessarily  passed  upon.  The  judgment 
conclusively  settled  the  tenancy,  rent  due  and  unpaid,  and 
the  holding  over  after  default  in  payment.  This  action  is 
brought  upon  verbal  agreements,  whose  terms  include  an 
entire  abrogation  of  the  liability  to  pay  rent  from  its  cessa- 
tion, until  the  repairs  and  alterations  provided  for  were 
finished.  The  plaintiff  testifies  these  were  not  done  when 
she  was  removed  from  the  premises  by  process  of  law.  The 
judgment  established  the  allegations  in  the  affidavit  need- 
ful to  sustain  the  landlord's  right  of  possession,  and  among 
them  was  the  lease  set  forth  (Brown  v.  The  Mayor,  £c, 
66  N.  Y.  385 ;  Gates  v.  Preston,  41  N.  Y.  113). 

The  plaintiff  here  must  establish  one  or  more  agreements, 
wholly  inconsistent  with  the  original  lease.  They  are 
detailed  by  the  plaintiff  in  her  testimony,  with  sufficient 
clearness  to  show  radical  change  in  the  term  of  occupancy, 
an  increased  rent  to  begin  in  the  future,  and  release  from 
payment  of  the  rent  provided  for  in  the  original  instrument. 
Both  written  and  verbal  contracts  could  not  stand.  The 
cause  of  action  might  not  be  affected  by  the  judgment,  if 
it  was  founded  upon  an  agreement  consistent  with  the 
lease,  and  the  damages  claimed  to  have  resulted  from  the 
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defendant's  breach  would  then  constitute  a  claim  unaffected 
by  the  prior  adjudication.  While  a  counterclaim  or  set  off 
need  not  be  asserted  by  answer  to  a  complaint,  it  cannot  be 
made  the  subject  of  an  independent  action  when  it  results 
from  an  alleged  contract,  the  existence  of  which,  in  many 
of  its  material  parts,  is  directly  negatived  by  a  judgment 
unreversed  and  unappealed  from,  given  in  an  action  between 
the  same  parties.  The  H.  Naylor  named  in  the  summary 
proceedings  must  be  taken  as  representing  the  landlords, 
and  I  see  no  reason  why  that  should  not  be  held  established 
by  the  judgment.  The  firm  is  bound  by  his  action  and 
entitled  to  its  benefits. 

The  judgment  should  be  affirmed,  with  costs. 

Charles  P.  Daly,  Ch.  J.,  and  J.  F.  Daly,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


The  People  op  the  State  of  New  York,  Plaintiffs, 
against  Henry  W.  O.  Edye  et  al,  Defendants. 

(Decided  Jane  5th,  1882.) 

The  act  of  1881,  providing  for  the  inspection  of  the  persons  and  effects  of 
emigrants  arriving  by  vessel  at  the  port  of  New  York  from  any  foreign 
country  (L.  1881,  c.  427,  p.  585),  is  not,  within  the  meaning  of  the  con- 
stitution of  the  United  States,  (Art.  I.,  §  10,  cl.  2),  an  inspection  law, 
for  the  execution  of  which  the  state  may  lay  imposts  or  duties  on  im- 
ports or  exports;  and  the  subsequent  "act  to  raise  money  for  the  execu- 
tion of  the  inspection  laws  of  the  State  of  New  York  "  (L.  1881,  c.  432, 
p.  590),  which  levies  a  duty  on  every  alien  passenger  coming  by  vessel 
from  a  foreign  port  to  the  poit  of  New  York,  infringes  the  exclusive 
right  of  Congress  to  regulate  commerce,  and  is  void. 

Exceptions  taken  at  a  trial  term  of  this  court  and  or- 
dered to  be  heard  in  the  first  instance  at  the  General  Term. 

The  action  was  brought  to  recover  from  the  defendants, 
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as  consignees  and  agents  of  vessels  which  had  brought  alien 
passengers  from  foreign  ports  to  the  port  of  New  York,  the 
amount  of  the  duty  imposed  upon  such  passengers  (by  L. 
1881,  c.  431,  p.  590)  and  remaining  unpaid,  with  the  penalties 
for  default  in  payment.  At  the  trial,  the  facts  being  admitted, 
the  court  directed  the  jury  to  find  a  verdict  for  the  plaintiffs 
for  the  whole  amount  claimed  and  interest,  and  ordered  that 
the  exceptions  taken  by  the  defendants  should  be  heard  in 
the  first  instance  at  the  General  Term,  and  that  in  the  mean 
time  judgment  be  suspended. 

P.  J".  Joachimsen,  for  defendants. 

Lewi*  N.  Sander*  and  G-eorge  N.  Sanders,  for  plaintiffs. 

Van  Hoesen,  J. — Clause  two  of  section  ten  of  article  one 
of  the  constitution  of  the  United  States  concedes  the  right 
of  the  states  to  lay  duties  or  imposts  on  imports  and  exports 
for  the  purpose  of  defraying  the  expenses  of  executing  in- 
spection laws ;  and  the  plaintiff  contends  that  chapter  427 
of  the  laws  of  1881  is  an  inspection  law,  within  the  meaning 
of  the  constitution.-  The  act  in  question  provides  for  the 
inspection  of  the  persons  and  the  effects  of  emigrants  arri- 
ving by  vessel  at  the  port  of  New  York.  The  first  inquiry 
that  presents  itself,  is,  does  the  constitution  provide  for  the 
levying  of  duties  for  the  purpose  of  meeting  the  cost  of 
inspecting  the  persons  of  immigrants?  The  constitution 
refers  to  imports  and  exports  in  connection  with  inspection 
laws,  and  it  is  conceded  that  imports  and  exports  are  the 
things  to  be  inspected.  Having  made  this  concession,  the 
plaintiff  assumes  the  burden  of  showing  that  immigrants 
are  imports;  for,  if  they  be  not,  it  follows  that  the  act  of 
1881  cannot  be  upheld  on  the  ground  that  it  is  an  inspection 
law. 

The  plaintiff's  main  reliance  is  upon  the  first  clause  of 
section  nine  of  article  one  of  the  constitution,  which  pro- 
vides that  the  migration  or  importation  of  such  persons  as 
any  of  the  states  now  existing  shall  think  proper  to  admit, 
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shall  not  be  prohibited  by  Congress  prior  to  the  year  1808 ; 
but  a  tax  or  duty  may  be  imposed  on  such  importation.  From 
this  language  the  plaintiff  argues  that  persons  are  mentioned 
in  the  constitution  as  subjects  of  importation,  and  that  if 
they  be  subjects  of  importation  they  must  be  imports.  This 
argument  may  be  specious,  but  it  is  utterly  unsound.  It  is 
a  matter  of  common  learning  that  section  nine  of  article 
one  refers  to  the  importation  of  African  slaves  only.  It 
makes  a  distinction  between  migration  and  importation. 
The  importation  of  persons  might  be  subjected  to  a  tax  or 
duty,  but  the  migration  of  persons  could  not  be  (Elliott's 
Debates,  vol.  2,  p.  453).  This  distinction  is  most  signifi- 
cant, and  it  seems  to  me  to  be  fatal  to  the  argument  of 
those  who  contend  that  a  tax  may  be  laid  upon  immigrants 
as  such.  But  this  is  not  all ;  only  the  importation  of  per- 
sons could  be  taxed,  and  when  Congress  prohibited 
the  importation  of  slaves,  there  was  no  longer  any  au- 
thority anywhere  for  levying  a  duty  upon  the  impor- 
tation of  persons.  I  am  aware  that  Judge  Wayne  and 
Judge  MacKinley  said,  in  their  opinions  in  The  Passenger 
Cases,  that  the  use  of  the  word  migration  showed  that  other 
persons  than  slaves  might  be  imported,  but  they  cited  no 
authority  in  support  of  their  views,  and  their  dictum  is  in 
opposition  to  the  opinion  of  Madison,  of  Chief  Justice 
Taney,  of  Judge  Story  and  of  every  standard  writer  on 
American  constitutional  law.  Although  Judges  MacKin- 
ley  and  Wayne  supposed  that  free  men  might  under  sec- 
tion nine  be  regarded  as  imports,  they  both  explicitly 
declared  that  such  importations  could  be  taxed  only  by 
Congress,  and  that  under  no  pretense  whatever  could  the 
states  lay  any  duty  or  impost  upon  them.  This  result,  those 
judges  declared,  necessarily  followed  from  the  language  of 
section  nine.  To  hold  that  immigrants  were  imports  would 
not,  therefore,  aid  the  plaintiffs,  for  if  they  were,  the  state 
could  not  lay  a  tax  upon  them  as  such.  But  there  is  no  rea- 
son whatever  for  regarding  the  word  imports  as  applicable  to 
human  beings.    The  ablest  judges  who  have  ever  occupied 
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the  bench  of  the  United  States  Supreme  Court  have  said 
that  only  personal  property  can  be  an  import  or  an  export. 
Property  that  is  to  be  either  imported  or  exported  may  be 
inspected  by  state  authority,  and  imposts  and  duties  may  be 
laid  upon  it  by  the  state  to  pay  the  expenses  of  such  inspec- 
tion. 

It  is  a  mistake  to  suppose  that  the  right  to  prevent  the 
incoming  of  persons  or  of  goods  of  a  character  likely  to 
injure  the  community  is  derived  from  or  at  all  connected 
with  the  right  of  executing  inspecting  laws.  Inspection  of 
goods  is  merely  a  precaution  intended  to  improve  the 
quality  of  articles  of  traffic.  The  power  to  turn  away 
paupers,  criminals  or  persons  afflicted  with  pestilential 
diseases,  and  to  prevent  the  introduction  of  infected  articles 
likely  to  spread  contagion,  is  not  founded  upon  considera- 
tions of  commercial  advantage,  but  upon  the  inalienable 
right  of  self-defense — a  right  possessed  by  states  as  well  as 
by  individual  men.  That  right  has  not  its  origin  in  the 
constitution,  nor  in  that  instrument  will  any  clause  be 
found  by  which  it  is  to  be  regulated.  The  clause  of  section 
ten  which  recognizes  the  right  of  the  state  to  execute  its 
inspecting  laws  has  no  bearing  on  the  question  of  the  con- 
stitutionality of  the  act  of  1881.  There  may  be  an  inspec- 
tion of  the  persons  and  the  effects  of  passengers  for  the 
purpose  of  ascertaining  whether  any  of  those  arriving  on  a 
vessel  are,  by  reason  of  their  criminal  character,  their 
pauperism,  or  their  maladies,  unfit  to  be  received  as  dwell- 
ers in  this  state,  and  it  may  be  that  the  expenses  of  such 
inspection  should  not  be  borne  by  the  citizens  of  this  state ; 
but  the  right  to  make  the  inspection  springs  solely  from  the 
right  of  self-defense,  which  is  inherent  in  the  state,  and  the 
right  to  collect  the  expenses  of  the  inspection  from  alien 
passengers  who  come  here  for  the  first  time,  if  such  a  right 
exist,  is  not  derived  from  the  constitution  of  the  United 
States. 

In  the  earlier  cases  it  was  assumed,  by  all  the  distin- 
guished judges  of  the  Supreme  Court  of  the  United  States, 
that  the  state  unquestionably  had  the  right  to  prevent  the 
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ingress  of  criminals  and  paupers.  That  right  was  likened 
to  the  right  every  state  possesses  of  establishing  quaran- 
tine. In  some  of  the  cases  it  was  said,  that  as  the  state 
could  require  vessels,  cargoes  and  passengers  to  bear  the 
expenses  of  the  quarantine,  so  could  it  require  vessel  owners 
and  passengers  to  pay  the  expenses  of  an  inquiry  as  to 
whether  any  of  the  passengers  were  unfitted  to  become  resi- 
dents of  this  country.  In  some  of  the  more  recent  cases 
some  of  the  judges  of  the  Supreme  Court  have  said  that 
there  should  be  uniform  laws  regulating  the  qualifications 
for  admission  to  residence  in  the  United  States,  and  that  it 
was  for  Congress  alone,  and  not  for  any  of  the  states,  to 
determine  who  should  and  who  should  not  land  upon 
American  soil.  In  all  the  cases  the  doctrine  is  laid  down 
that  the  law  of  self-defense  has  its  limits,  and  that  as  the 
power  to  exclude  criminals  and  paupers  rests  upon  the 
right  of  self-defense,  the  state  cannot  exclude  any  person, 
or  impose  any  tax  as  an  incident  to  the  enforcement  of  the 
right  of  self-defense,  without  showing  that  it  has  not  gone 
farther  than  was  necessary  for  its  protection.  The  recent 
utterances  of  some  of  the  judges  make  it  impossible  to  fore- 
tell what  the  decision  of  the  Federal  Supreme  Court  may 
yet  be  as  to  the  right  of  a  state  to  prohibit  the  entrance  of 
foreign  criminals  and  paupers  within  her  boundaries ;  but, 
nevertheless,  it  is  clear  that,  though  the  state  may  have  that 
right,  it  cannot,  in  exercising  it,  impose  a  tax  upon  every 
alien  passenger  arriving  for  the  first  time  at  New  York, 
because  such  a  tax  is,  under  the  decisions  of  the  Supreme 
Court,  a  regulation  of  commerce,  and  the  right  to  regulate 
commerce  belongs  exclusively  to  Congress. 

I  have  not  thought  it  necessary  to  cite  any  authorities,  or 
to  make  any  extracts  from  reported  decisions,  but  the  fol- 
lowing cases  warrant  every  observation  I  have  made.  Gib- 
bons v.  Offden  (9  Wheat.  1) ;  Passenger  Cases  (7  How. 
475-478  and  412);  Henderson  v.  Mayor  (92  U.  S.  271); 
Railroad  Co.  v.  Husen  (95  U.  S.  465,  473) ;  Chy  Lung  v. 
Freeman  (92  U.  S.  275);  Story  on  the  Constitution 
(§  1033). 
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The  exceptions  must  be  sustained,  and  judgment  ren- 
dered in  favor  of  the  defendants. 

Beach,  J.,  concurred. 

Exceptions  sustained,  and  judgment   ordered    for   de- 
fendants. 


Frederick  M.  Peyser,  Appellant,  against  George 
Wilcox,  Respondent. 

(Decided  June  5th,  1S82.) 

Plaintiff  being  entitled  to  money  in  the  hands  of  defendant,  an  attorney 
at  law,  which  had  been  collected  by  the  latter  upon  a  judgment  in  favor 
of  another,  notified  defendant  of  his  claim  and  directed  him  not  to  pay 
over  the  money  to  the  judgment  creditor;  but  defendant,  afterwards, 
pursuant  to  an  order  of  the  court  in  which  the  judgment  was  recovered, 
paid  over  the  money  to  the  judgment  creditor  upon  the  latter  indemni- 
fying defendant  against  the  claim  of  plaintiff.  Held,  that  plaintiff  was 
entitled  to  recover  the  amount  from  defendant. 

Appeal  from  the  General  Term  of  the  Marine  Court  of 
the  City  of  New  York,  reversing  a  judgment  of  that  court 
entered  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court,  and  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Geo.  A.  Black,  for  appellant. 

Geo.  Wilcox,  respondent,  in  person. 

Charles  P.  Daly,  Chief  Justice.— The  judgment  of  the 
Special  Term  was  erroneously  reversed. 

The  instrument  given  by  Le  Baron  shows  that  the  note 
was  received  by  him  from  Anthony  for  collection,  and  that 
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all  sums  collected  for  principal  and  interest  were  to  be  paid 
to  the  plaintiff;  and  that  he  was  entitled  to  an  assignment 
from  Anthony  of  any  judgment,  if  one  should  be  obtained. 
It  appeared  by  the  evidence  that  the  explanation  of  this 
provision  in  respect  to  the  assignment,  was  that  the  plain- 
tiff did  not  want  to  bring  a  suit  upon  the  notes  in  his  own 
name,  if  any  suit  was  to  be  brought;  and  that  Le  Baron 
told  him  he  would  bring  the  suit  in  Anthony's  name,  after 
which  Le  Baron  signed  the  instrument,  and  the  note  was 
left  with  him. 

There  was  nothing  in  the  instrument  to  show  that  any 
amount  was  to  be  received  by  Le  Baron  for  collection. 
The  instrument  shows  that  the  note  was  left  with  him  "  for 
collection  by  law."  Le  Baron  put  it  in  the  hands  of  the 
defendant,  as  attorney,  who  had  a  suit  brought  upon  it,  in 
Anthony's  name,  and  recovered  judgment,  which  the  de- 
fendant collected.  He  had  a  lien  upon  the  judgment  for 
his  fees,  in  respect  to  which  there  was  no  dispute,  and 
which  were  allowed  him,  the  judge,  on  the  trial,  instructing 
the  jury  that  the  plaintiff  was  entitled  to  recover,  less  the 
fees  of  the  defendant,  in  accordance  with  which  instruc- 
tion, they  found  a  verdict  for  only  $662.49. 

After  the  amount  was  collected  upon  the  judgment  the 
plaintiff  called  upon  the  defendant,  who  admitted  that  he 
had  collected  the  money ;  and  upon  the  plaintiff  asking  him 
for  it,  the  defendant  told  him  to  get  an  order  from  Mr.  Le 
Baron  and  that  his  (the  defendant's)  charges  would  be 
$100,  with  which  charge  the  plaintiff  was  satisfied  ;  and  the 
plaintiff  left  an  order  with  the  defendant  not  to  pay  the 
money  over  to  Le  Baron.  The  plaintiff  attempted  to  get 
an  order  from  Le  Baron,  but  did  not  succeed ;  but  Le 
Baron  gave  notice  to  the  defendant  that  he  claimed  to  be 
the  owner  of  the  judgment,  and  made  a  motion  in  the  court 
below  to  compel  the  defendant  to  pay  the  amount  collected 
to  him ;  which  motion  was  opposed  by  the  defendant  and 
by  the  plaintiff  in  this  action ;  and,  in  which  motion,  it  was 
decided  that  upon  Anthony's  (the  plaintiff  in  the  judgment) 
executing  a  bond,  to  be  approved  by  the  court,  indemnify- 
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ing  the  defendant  against  any  damage  he  might  sustain  by 
reason  of  any  claim  made  for  the  money  and  against  any 
judgment  the  plaintiff  in  this  suit  might  obtain  against  him, 
that  he  should  pay  the  amount  collected  to  Anthony,  which 
he  did. 

This  being  the  state  of  facts,  the  plaintiff  was  entitled  to 
recover.  The  case  is  not  substantially  different  from  Sims 
v.  Brown  (6  Thomp.  &  C.  Supr.  Ct.  5),  in  which  it  was 
held  that  where  a  claim  is  made  by  a  third  party  to  money 
in  the  hands  of  an  attorney  or  agent,  he  is  not  bound  to 
pay  the  amount  claimed  to  his  principal,  unless  he  is  pro- 
tected against  the  claim  ;  that  he  must  interplead  the 
principal  and  the  claimant,  if  he  can,  or  he  must  demand 
indemnity,  and  deliver  the  money  to  the  party  who  indem- 
nifies him ;  but  if,  after  notice  of  a  claim  by  a  third  party, 
he  pays  over  the  money  to  his  client,  he  becomes  liable  if 
the  claimant  has  a  right  to  the  money ;  the  law  being  well 
settled,  as  was  stated  by  Spencer,  J.,  in  Hearsey  v.  Prime 
(7  Johns.  181),  that  an  action  may  be  sustained  against  an 
agent  who  has  received  money  to  which  the  principal  has 
no  right,  if  the  agent  has  had  notice  not  to  pay  it  over  to 
him;  and  in  Hall  v.  Marston  (17  Mass.  579)  it  was  said 
that  whenever  one  man  has  in  his  hands  the  money  of 
another,  which  he  ought  to  pay  over,  he  is  liable  to  an 
action  of  assumpsit  although  he  has  never  seen  or  heard  of 
the  party  who  has  the  right.  The  money,  in  this  case,  by 
the  direction  of  the  Marine  Court,  was  paid  over  to 
Anthony,  the  plaintiff  in  the  judgment,  Anthony  giving  a 
bond  of  indemnity  to  the  defendant  for  his  protection ;  and 
upon  this  bond  the  defendant  must  rely,  for  it  clearly 
appeared  by  the  instrument  itself  and  the  evidence  on  the 
trial  that  neither  Le  Baron  nor  Anthony,  in  whose  name 
the  judgment  was  obtained,  had  any  claim  to  the  money 
collected  by  the  judgment  upon  the  note,  which,  when 
collected,  was  to  be  paid  to  the  plaintiff. 

The  General  Term,  it  would  seem,  from  the  opinion 
delivered,  regarded  Hoover  v.  Q-reenbaum  (61  N.  Y.,  305, 
and  91  U.  S.  308),  as  a  direct  authority  for  holding  that 
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an  action  cannot  be  maintained  against  a  sub-agent  by 
the  owner  of  a  note  left  with  an  agent  for  collection,  who 
employed  the  sub-agent  by  whom  the  note  was  collected, 
and  who  paid  over  the  amount  of  the  note  to  his  principal 
after  notice  of  the  owner's  claim,  and  a  demand  by  him 
of  the  money  collected.  I  find  nothing  in  that  case,  or  that 
can  be  deduced  from  it,  to  warrant  such  a  conclusion.  The 
point  determined  in  the  case  was  whether  the  owner  of  a 
claim  which  had  been  collected  was  answerable  for  the  acts 
of  an  agent  employed  by  the  collecting  agency  to  whom  the 
owner  had  transmitted  the  claim  for  collection.  The  attor- 
ney employed  by  the  collecting  agency,  with  the  knowledge 
of  the  debtor's  insolvency,  obtained  a  confession  of  judg- 
ment from  him,  and  thereby  secured  a  preference  in  fraud 
of  the  bankrupt  act,  of  which  proceeding  the  owner  of  the 
claim  knew  nothing.  The  action  was  by  the  assignees  in 
bankruptcy  to  recover  from  the  owners  the  amount  col- 
lected, upon  the  ground  that  the  knowledge  of  the  sub- 
agent  of  the  debtor's  condition  was  their  knowledge,  and 
that  they  were  answerable  for  his  acts  in  obtaining  the 
confession  of  judgment.  It  was  held  that  the  rule  that  the 
knowledge  of  the  agent  is  the  knowledge  of  the  principal 
was  not  applicable  to  such  a  case ;  that  there  was  no  such 
relation  as  principal  and  agent  between  the  owners  and  the 
agent  of  the  collecting  agency  as  could,  by  construction, 
charge  the  owners  with  the  knowledge  that  the  sub-agent 
had  of  the  insolvent's  circumstances,  or  make  them  respon- 
sible for  his  acts  in  obtaining  a  confession  of  judgment  in 
fraud  of  the  bankrupt  act ;  which  is  a  very  different  question 
from  the  liability  of  the  defendant  in  this  case,  to  the  one 
for  whom,  in  fact,  the  note  was  collected,  after  notice  that 
the  money  collected  belonged  to  him,  and  where,  after  this 
notice,  it  was  paid  by  the  defendant  to  the  plaintiff  in  the 
judgment,  he  being  indemnified  against  any  loss  or  injury 
for  so  doing. 

It  further  appears,  from  the  opinion  delivered,  that  the 
General  Term  thought  that  this  action  could  not  be  main- 
tained against  the  defendant,  because  there  was  not  "any 
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privity  of  contract  between  plaintiff  and  defendant  in  the 
transaction,"  whereas  it  is  the  law  that  if  the  one  who 
claims  money  is  entitled  to  it,  and  the  one  in  whose  pos- 
session it  is  has  no  legal  or  equitable  ground  for  with- 
holding it  from  him,  there  is  an  implied  assumpsit,  the  law 
creating  the  privity  and  the  promise  (Rail  v.  Manton,  17 
Mass.  579).  . 

The  judgment  of  the  General  Term  should  be  reversed, 
and  that  of  the  Special  Term  affirmed. 

Van  Brunt  and  Beach,  JJ.,  concurred. 

Judgment  of  General  Term  reversed,  and  judgment  of 
Special  Term  affirmed. 


Edward  Selleck,  Appellant,  against  Jacob  B.  Tall- 
man,  Respondent. 

(Decided  June  5th,  1882.) 

Upon  judgment  in  favor  of  plaintiff  in  an  action  for  the  specific  perfor- 
mance of  a  contract  for  the  sale  of  land,  which  was  purchased  by  him 
for  the  purpose  of  improvement,  and  from  which  no  rent  or  profit  could 
possibly  be  derived  otherwise  than  by  improvement,  where  it  appears 
that  plaintiff,  by  being  kept  out  of  possession  by  defendant,  has  sus- 
tained large  damages,  though  such  damages  are  not  capable  of  definite 
ascertainment,  no  interest  should  be  charged  plaintiff  upon  the  purchase 
money,  and  defendant  should  be  charged  with  all  interest  and  taxes 
accruing  prior  to  the  delivery  of  the  deed.  And  no  allowance  should  be 
made  to  defendant  for  an  increase  in  the  value  of  the  land. 

Appeal  from  an  order  of  this  court  at  Special  Term  sus- 
taining exceptions  to  the  report  of  a  referee. 

The  facts  are  stated  in  the  following  opinion  of  Ha  mil- 
TON  Cole,  Esq.,  referee,  dated  February  27th,  1882  : 

"  On  the  19th  day  of  February,  1879,  the  plaintiff  and 
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defendant  entered  into  a  contract  for  the  purchase  and  sale 
of  real  estate.  Upon  the  execution  of  the  contract  the 
plaintiff  paid  $1,500.  He  was  to  pay  upon  the  delivery  of 
the  deed  an  additional  81,500,  assume  mortgages  then  upon 
the  property  amounting  to  $34,500,  and  for  the  balance  of 
the  purchase  money,  837,500,  give  his  own  bond  and  mort- 
gage, payable  in  one  year.  The  defendant  refused  to  com- 
plete his  contract.  The  plaintiff  brought  his  action  for 
specific  performance.  Upon  the  trial  at  Special  Term  the 
complaint  was  dismissed.  The  General  Term  reversed  this 
judgment  and  ordered  a  new  trial.  The  defendant  appealed 
from  this  order  to  the  Court  of  Appeals.  That  court 
affirmed  the  order  appealed  from  and  ordered  judgment 
absolute  for  the  plaintiff. 

"The  case  now  comes  before  me  upon  a  reference  to  take 
proof  and  report  to  the  court  what  damages,  if  any,  the 
plaintiff  has  suffered  by  reason  of  the  refusal  of  the  defend- 
ant to  complete  his  contract,  to  adjust  the  equities  between 
the  parties  and  to  report  a  form  of  decree. 

"  As  to  the  question  of  damages,  I  have  no  doubt  but  that 
the  plaintiff  has  suffered  very  considerable  damages  by 
reason  of  this  delay.  He  intended  to  build.  There  is  no 
reason  to  doubt  his  ability  to  do  so.  He  had  gone  so  far  as 
to  obtain  estimates  for  the  excavation.  The  prices  of  build- 
ing materials  and  labor  have  largely  increased  since  1879. 
But  the  plaintiff  had  no  contracts  for  the  performance  of 
this  work  or  any  part  of  it.  The  amount  of  excavation 
was  merely  estimated.  Any  sum  which  might  be  given  as 
damages  in  this  case  would  necessarily  depend  upon  many 
purely  speculative  elements,  and  this  cannot  be  allowed  in 
actions  for  breach  of  contract.  In  such  actions  the  amount 
of  damages  must  be  proved  with  reasonable  certainty,  and 
cannot  be  estimated  from  probabilities  simply. 

"The  defendant  has  paid  the  interest  upon  the  $34,500 
mortgages.  The  taxes  have  not  been  paid  for  the  years 
1879,  1880  and  1881.  The  property  has  produced  no  rent 
or  profits.  How,  then,  are  the  equities  between  the  parties 
to  be  adjusted? 
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"  It  has  been  frequently  said  in  cases  of  this  kind  that 
the  vendor  is  trustee  for  the  vendee ;  that  as  such  trustee 
he  is  bound  to  account  for  all  rents  and  profits  and  entitled 
to  be  credited  with  necessary  disbursements,  and  where  the 
rents  and  profits  exceed  the  disbursements  such  a  rule 
works  equity.  On  the  one  hand  the  vendor  cannot  be 
allowed  to  profit  by  his  own  wrong,  and  on  the  other  hand 
the  vendee,  if  he  claims  the  profits  of  the  estate,  must  also 
bear  the  burdens.  But  where  the  disbursements  exceed 
the  rents  and  profits,  I  think  a  very  different  rule  should  be 
applied.  The  courts  have  likened  the  position  of  the  vendor 
in  cases  of  this  kind  to  that  of  a  trustee,  but  it  would  not 
be  correct  to  argue  from  this  that  the  vendor  is  under  all 
circumstances  entitled  to  the  benefit  of  the  same  rules  as 
are  applied  to  trustees  lawfully  in  possession  of  property, 
and  is  therefore  entitled  to  be  credited  with  all  disburse- 
ments made  to  preserve  it.  He  is  at  best  a  trustee  in  his 
own  wrong,  and  the  vendee  may  insist  upon  enforcing  any 
rights  which  may  arise  from  this  relation,  or  he  may  entirely 
ignore  this  relation  and  treat  the  vendor  simply  as  a  wrong- 
doer. 

44  The  defendant  has  adjourned  the  completion  of  his  con- 
tract for  three  years.  During  that  time  he  has  kept  the 
plaintiff  out  of  possession.  It  has  finally  been  decided,that 
he  must  complete  his  contract.  It  was  defendant's  duty  to 
keep  himself  in  a  position  where  he  could  complete  his  con- 
tract if  he  was  obliged  to  do  so.  To  do  this  he  has  been 
obliged  to  pay  out  certain  moneys;  such  payments  were 
made  necessary  by  his  own  wrong,  and  the  vendee  should 
not  be  compelled  to  repay  them  to  the  vendor.  It  is  true 
that  these  payments  must  have  been  made  by  the  vendee 
if  the  contract  had  been  completed,  but  he  would  then  have 
had  possession  of  the  property,  and  to  say  that  he  must 
repay  these  sums  to  the  vendor,  because  if  the  contract  had 
been  carried  out  the  vendee  would  have  been  obliged  to  pay 
them  in  the  first  instance,  is  practically  to  enforce  the  pro- 
visions of  the  contract  as  against  the  innocent  pftrty  and 
not  against  the  party  in  the  wrong. 
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44  Such  an  obligation  cannot  arise  out  of  the  contract,  for 
the  vendee  has  not  had  what  he  bargained  for — possession. 
It  arises,  if  at  all,  out  of  some  supposed  equity,  and  I  can 
see  no  equity  in  such  a  ruling. 

44  It  may  be  considered  well  settled  that  when  the  purchase 
money  is  to  be  paid  in  cash,  and  the  vendor  refuses  to  per- 
form, and  is  afterwards  compelled  to  do  so,  and  there  are 
no  rents  and  profits,  the  vendee  is  not  to  be  charged  interest 
upon  the  purchase  money.  If  the  payments  are  to  be  made 
by  the  assumption  of  mortgages,  I  see  no  reason  why  this 
change  in  mode  of  payment  should  operate  to  charge  the 
vendee  with  interest  upon  the  mortgages.  In  this  case  the 
vendee  was  also  to  execute  another  mortgage  for  $37,500. 
If  he  is  to  be  charged  interest  upon  the  $34,500  mortgages 
upon  the  ground  that  he  would  have  been  obliged  to  pay 
them  if  the  contract  had  been  carried  out,  why  should  he 
not  be  charged  interest  upon  $37,500  mortgage  which  he 
would  have  been  obliged  to  make  and  pay  interest  upon 
if  the  contract  had  been  carried  out;  and  if  we  concede  this 
we  are  brought  into  the  anomalous  position  that  if  the  pur- 
chaser is  to  pay  cash  he  is  not  to  be  charged  with  interest, 
but  if  he  is  to  pay  by  making  a  mortgage  he  is  to  pay  inter- 
est upon  such  mortgage.  It  has  been  said  that  the  vendee 
having  had  the  use  of  the  purchase  money  ought  to  pay  the 
necessary  expenditures  upon  the  property.  It  may  be 
assumed  that  the  vendee  is  practically  deprived  of  the  use 
of  the  purchase  money  when  he  is  obliged  to  keep  it  ready 
at  all  times  so  that  he  may  perform  his  contract  when  called 
upon.  But  however  this  may  be,  I  do  not  see  that  the 
vendor  should  be  entitled  directly  or  indirectly  to  the  profits 
of  money  which  he  has  refused  to  receive,  and  he  is  allowed 
indirectly  to  benefit  by  such  profits,  if  on  account  of  their 
receipt  by  the  vendee  he  is  entitled  to  charge  the  vendee 
with  the  disbursements  made  upon  the  property. 

44  The  fact  that  the  property  in  question  has  largely  appre- 
ciated in  value  has  no  bearing  whatever  upon  the  questions 
involved  here.     It  is  not  suggested,  I  believe,  that  such 
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appreciation  was  caused  by  the  defendant's  refusal  to  com- 
plete his  contract. 

"In  ray  opinion  the  proper  disposition  of  this  matter  would 
be :  the  defendant  to  deliver  the  deed  called  for  by  the  con- 
tract, and  the  plaintiff  to  pay  the  sum  of  $1,500  in  cash, 
assume  the  mortgages  for  $34,500  upon  the  property  and 
make  his  own  bond  and  mortgage  for  $37,500  payable  in 
one  year  from  the  date  of  the  delivery  of  the  deed. 

uSuch  seem  to  me  to  be  the  conclusions  to  be  arrived  at 
upon  principle,  and  on  examination  of  the  following  cases, 
viz :  Stevenson  v.  Maxwell  (2  Sand.  Ch.  302) ;  Worrall  v. 
Munn  (38  N.  Y.  145) ;  King  v.  Ruckman  (24  N.  J.  Eq. 
556;  ;  Carrodus  v.  Sharp  (20  Beav.  56). 

"The  case  of  Duffy  v.  Donovan,  (52  N.  Y.  634),  seems  to 
lay  down  a  different  rule.  It  is  reported  in  memorandum 
only.  An  inspection  of  the  papers  on  appeal  shows  that 
the  cases  which  seem  to  establish  the  principle  before  laid 
down  were  not  called  to  the  attention  of  the  court.  I  do 
not  think  the  rule  there  laid  down  an  equitable  one  to  fol- 
low, in  the  present  case,  and  each  case  of  this  general  char- 
acter must  of  course  depend  upon  its  own  particular  facts. 

"  I  have  reported  however  all  the  facts  in  the  case  so  that 
the  court  may  change  the  form  of  the  decree  to  conform  to 
Duffy  v.  Donovan,  if  it  feel  bound  by  that  decision. 

"  I  do  not  think  the  matter  of  costs  and  allowance  were 
referred  to  me,  and  I,  therefore,  leave  those  questions  to  be 
decided  by  the  court." 

The  referee  having  reported  in  accordance  with  the  fore- 
going opinion,  the  defendant  filed  exceptions  to  the  report. 
The  plaintiff  moved  to  confirm  the  report  of  the  referee, 
upon  which  motion  the  following  opinion  was  rendered  at 
Special  Term,  April,  1882 : 

Beach,  J. — My  opinion  upon  the  equities  of  the  parties 
to  this  action,  coincides  with  the  one  expressed  by  the 
learned  referee.  Had  the  entire  purchase  money  been  pay- 
able in  cash,  the  property  being  unproductive,  the  vendee 
would  not  be  chargeable  with  interest  (Worrall  v.  Munn, 

Vol.  XI.— 10 
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38  N.  Y.  137 ;  Stevenson  v.  Maxwell,  2  Sand.  Ch.  302).  I 
can  conceive  no  reason  why  the  circumstances  that  a  por- 
tion of  the  purchase  money  was  to  consist  of  an  assumption 
of  the  outstanding  mortgage  should  modify  the  rule,  so  as 
to  charge  him  with  the  payment  of  interest  thereon,  during 
the  time  he  has  been  wrongfully  deprived  of  title  and  pos- 
session. But  the  case  of  Duffy  v.  Donovan  (52  N.  Y.  634), 
seems  entirely  analogous  with  the  one  at  bar.  It  certainly 
holds  a  different  principle  and  is  obligatory  on  this  court. 
Under  it  the  defendant  must  be  credited  with  taxes  he  has 
paid  and  interest  paid  by  him  upon  the  incumbrances  which 
.  the  plaintiff  was  to  assume  as  part  of  the  purchase  price. 

In  my  opinion  the  plaintiff  is  entitled  to  his  costs  and  an 
additional  allowance  of  one  thousand  dollars. 

Upon  this  decision  an  order  was  entered  sustaining  in 
part  the  exceptions  of  the  defendant.  From  the  order  the 
plaintiff  appealed. 

Luther  R.  Marshy  for  appellant. 

William  Allan,  for  respondent. 

Van  Bkunt,  J. — It  is  difficult  to  add  much  in  the  way 
of  argument  to  that  which  has  been  suggested  by  the 
learned  referee  in  his  opinion  upon  the  decision  of  this  case. 

The  learned  judge  before  whom  the  confirmation  of  the  I 

referee's  report  came  for  hearing,  felt  the  force  of  the  argu- 
ment used  by  the  referee,  and  the  hardships  of  the  case  in 
respect  to  the  plaintiff,  but  deemed  himself  constrained  by 
the  decision  in  the  case  of  Duffy  v.  Donovan  (52  N.  Y.  634), 
to  sustain  the  exceptions  to  the  referee's  report. 

An  examination  of  the  facts  of  the  case  at  bar,  in  con- 
nection with  the  principles  enunciated  in  the  case  of  Wor- 
rail  v.  Munn  (38  N.  Y.  137),  seem  to  me  to  clearly  distin- 
guish it  from  the  case  of  Duffy  v.  Donovan.  The  principle 
is  clearly  recognized  in  the  case  of  Worrall  v.  Munn  that  in 
the  endeavor  to  do  equity  between  parties  in  actions  of  this 


Digitized  by  LjOOQIC 


NEW  YORK— JUNE,  1882.  147 

Selleck  o.  Tall  man. 

nature,  regard  must  be  had  to  the  special  circumstances 
wherever   there    are    any   peculiarities   which   render  the 
rigid  application  of   any  general  rule  unsatisfactory.    In 
the    case    at    bar,  by  the  wrongful  act  of   the  defendant, 
the  plaintiff  in  this  action  has  been  kept  out  of  the  pos- 
session of  property  from  which   no   rent   or   profit   could 
possibly  be  derived  as  it  stood,  and  which  could  be  made  to 
yield  a  rent  and  profit  only  by  improvement.   The  evidence 
discloses  that  the  lots  were  bought  for  the  purpose  of  im- 
provement ;  that  preparations  were  made  for  the  erdfction  of 
buildings  thereon,  in  order  that  a  return  might  be  derived 
therefrom;  and  under   these   circumstances   to   make   the 
plaintiff  pay  the  interest  upon  the  purchase  price  when  he 
was  deprived  of  the  only  means  of  making  them  yield  an 
income,  seems  to  be  the  grossest  injustice,  and  to  bring  the 
case  precisely  within  the  principle  laid  down  in  the  case  of 
Worrall  v.  Munn,  and  the  cases  there  cited.     The  case  of 
Duffy  v.  Donovan  was  decided  in  the  way  in  which  it  was 
expressly  upon  the  ground  that  the  court  could  not  assume, 
without  proof,  that  the  possession  of  the  premises  would 
have  been   of  any  value  to  the  plaintiff.     In  the  case  at 
bar  the  evidence  shows  (as  has  already  been  said)  an  inten- 
tion on  the  part  of  the  purchaser  to  immediately  improve. 
The  evidence  also  shows  that  because  of  this  litigation  he 
has  not  been  able  to  make  the  improvements  contemplated, 
and  that  in  the  meantime  building  materials  have  advanced 
from  twenty-five  to  forty  per  cent. :   in  other  words,  that  at 
the  time  that  he  was  enabled  to  obtain  possession  under  the 
decree  in  this  action,  it  would  cost  him  from  twenty-five  to 
forty  per  cent,  more,  to  make  the  lots  return  an  income 
from  the  money  invested  in  their  purchase,  than  it  would 
have  done  had  not  the  defendant  in  this  action  kept  him 
wrongfully  out  of  possession.     This  is  a  clear  showing  that 
the  possession  of  the  lots  at  that  time  would  have  been  of 
value  to  the  plaintiff,  and  takes  the  case  out  of  the  rule 
as  laid  down  in  the  case  of  Duffy  v.  Donovan. 

It  has  been  suggested,  that  in  view  of  the  finding  of  the 
referee  that  there  are  no  damages  capable  of  definite  ascer- 
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tainment  proved  before  him,  sustained  by  the  plaintiff  by- 
reason  of  the  refusal  of  the  defendant  to  perform  the  agree- 
ment, we  cannot  find  that  the  plaintiff  has  been  damaged  by 
the  wrongful  act  of  the  defendant.  The  referee  does  not  find 
that  the  plaintiff  has  not  sustained  damages  by  reason  of 
the  refusal  of  the  defendant  to  complete,  but  that  such  dam- 
ages are  not  capable  of  definite  ascertainment — a  very  dif- 
ferent thing  from  a  finding  that  no  damages  have  been 
sustained. 

The  Evidence  shows  that  large  damages  have  been  sus- 
tained, but  owing  to  the  very  nature  of  the  case  they  could 
not  be  proved  with  definiteness,  and  for  that  reason  it  was 
entirely  equitable  to  charge  the  defendant  with  the  duty  of 
conveying  the  property  at  the  date  of  the  delivery  of  the 
deed  free  from  all  incumbrance,  except  such  as  are  men- 
tioned in  the  contract  of  sale,  he  being  charged  with  all 
interest  and  taxes  which  have  accrued  prior  to  such  delivery 
—  these  damages  being  definite  andicertain.  Even  if  such 
evidence  had  not  been  offered  as  to  the  increase  in  the  value 
of  building  materials,  and  the  case  showed  that  the  lots 
were  bought  for  improvement,  and  that  was  the  only  way  in 
which  a  rent  and  profit  might  be  derived  therefrom,  and 
that  the  defendant  by  his  wrongful  acts  prevented  such  im- 
provements by  which  rent  and  profit  might  be  derived,  the 
same  rule  would  necessarily  apply. 

It  is  an  elementary  rule  of  equity  that  a  wrongdoer  can- 
not take  advantage  of  his  own  wrong,  and  although  as  a 
general  rule  the  vendor  will  be  regarded  as  trustee  of  the 
land  for  the  benefit  of  the  purchaser,  and  liable  to  account 
to  him  for  the  rent  and  profits,  and  the  purchaser  will  be 
treated  as  trustee  of  the  purchase  money,  if  not  paid,  and 
will  be  charged  with  interest  thereon,  yet  such  a  rule 
cannot  apply  to  the  case  where  the  vendor,  by  his  wrongful 
act,  prevents  the  derival  of  any  rents  and  profits  from  the 
land  sold. 

It  is  urged  that  the  evidence  in  the  case  at  bar  shows  that 
the  land  largely  increased  in  value  during  the  time  that 
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this  litigation  was  in  progress,  and  that  that  is  a  profit  which 
the  purchaser  has  received. 

I  fail,  however,  to  comprehend  how  an  increase  in  the 
market  value  of  the  trust  estate  can  in  any  way  be  consid- 
ered as  part  of  the  rents  and  profits  of  said  estate.  Certainly 
if  real  estate  is  left  to  a  trustee,  with  a  power  of  changing 
the  investment,  and  the  rents,  issues  and  profits  left  to  a 
cestui  que  trust,  such  cestui  que  trust  cannot  claim,  in  case 
of  a  change  of  investment,  any  enhanced  market  value  of 
the  land  in  which  the  trust  fund  has  been  invested,  any 
more  than  the  trustee  can  claim  that  any  depreciation  in 
the  market  value  of  the  lands  in  which  the  trust  fund  has 
been  invested  can  be  deducted  from  the  income  derived 
therefrom,  in  order  to  keep  the  trust  fund  intact. 

In  the  case  at  bar  the  defendant  by  his  wrong  having  de- 
prived the  plaintiff  of  putting  the  premises  to  that  use  from 
which  rents  and  profits  might  be  derived,  certainly  cannot 
claim  that  the  plaintiff  should  pay  interest  upon  the  pur- 
chase price. 

In  the  case  of  Carrodus  v.  Sharp  (20  Beav.  56)  where  the 
subject  of  the  purchase  was  a  mill,  and  the  delay  of  per- 
formance arose  from  the  failure  of  the  vendor  to  show  good 
title,  he  was  charged  with  the  expense  of  repairs,  and  keep- 
ing up  the  mill  and  machinery  until  the  purchaser  could 
properly  be  required  to  take  possession,  which  illustrates 
the  principle  which  has  been  contended  for  above. 

It  does  not  seem  necessary  to  discuss  the  questions  invol- 
ved upon  this  appeal  further.  The  distinction  between  the 
case  at  bar  aud  the  case  of  Duffy  v.  Donovan  seems  to  be 
clear,  and  the  principles  upon  which  the  case  of  Worrall  v. 
Munn  was  decided  are  distinctly  applicable  to  the  facts  ex- 
hibited in  the  case  at  bar. 

The  order  of  the  Special  Term  should  be  reversed,  and 
the  report  of  the  referee  confirmed,  with  costs. 

Charles  P.  Daly,  Ch.  J.,  and  J.  F.  Daly,  J.  concurred. 

Order  reversed,  and  report  of  referee  confirmed,  with  costs. 
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Julia  A.  Shaw,  Appellant,  against  John  McCarty, 
Respondent. 

(Decided  June  5th,  1882.) 

Under  section  2200  of  the  Code  of  Civil  Procedure,  authorizing  appeals  in 
summary  proceedings  to  recover  possession  of  real  property,  an  appeal 
may  be  taken  to  the  General  Term  of  this  court  from  an  adjudication  of 
the  General  Term  of  the  Marine  Court  of  the  City  of  New  York  in  such 
proceedings. 

Summary  proceedings  to  remove  a  tenant,  on  the  ground  of  an  illegal  use 
by  him  s>f  the  demised  property,  cannot  be  maintained  under  section 
2231  of  the  Code  of  Civil  Procedure  where  such  illegal  use  has  ceased 
before  the  application  is  made.  In  such  case,  the  only  remedy  of  the 
landlord  to  enforce  his  right  of  re-entry  under  section  1  of  chapter  583 
of  Laws  of  1873,  since  the  repeal  of  the  last  clause  of  that  section  by 
chapter  245  of  Laws  of  1880,  is  an  action  of  ejectment. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  reversing  an  order 
of  that  court  for  the  removal  of  a  tenant  in  summary  pro- 
ceedings to  recover  possession  of  real  property. 

The  facts  are  stated  in  the  opinion. 

JE.  P.  Wilder,  for  appellant. 

Joseph  UHman,  for  respondent. 

Van  Brunt,  J. — The  defendant  was  the  tenant  and  occu- 
pant of  certain  premises  belonging  to  the  plaintiff.  Prior 
to  the  1st  of  August,  1880,  a  portion  of  the  premises  had 
been  occupied  by  one  Lamson  for  the  purpose  of  carrying  on 
the  lottery  policy  business.  Upon  the  last  named  date, 
Lamson  removed  from  the  premises,  and  on  the  17th  day  of 
September,  1880,  the  plaintiff  presented  her  petition  to  Mr. 
Justice  McAdam,  who  issued  his  precept  to  the  defendant 
to  remove  from  the  premises  because  of  this  occupation  by 
Lamson,  or  show  cause  why  he  should  not  be  removed  there- 
from. The  tenant  appeared  upon  the  return  day  and  put 
in  his  answer,  and  upon  the  foregoing  facts  being  estab- 
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lished  the  justice  issued  his  final  order  of  removal.  An 
appeal  was  taken  from  this  order  by  the  tenant,  which  was 
reversed  by  the  General  Term  of  the  Marine  Court,  and  from 
the  judgment  of  reversal  the  appeal  to  this  court  has  been 
taken. 

There  are  two  questions  which  it  is  necessary  to  consider : 
1st.  Whether  in  landlord  and  tenant  proceedings  an  appeal 
lies  to  the  General  Term  of  the  Court  of  Common  Pleas  from 
an  adjudication  of  the  general  term  of  the  Marine  Court? 
2d.  Whether  such  proceedings  may  be  instituted  for  a 
violation  of  the  provisions  of  section  1  of  chapter  583  of 
the  Laws  of  1873,  where  such  violation  has  ceased  before 
the  application  is  made  ? 

The  right  of  appeal  seems  to  be  conferred  by  section  2260 
of  the  Code  of  Civil  Procedure.  This  section  provides  that 
an  appeal  may  be  taken  from  a  final  order  made  as  pre- 
scribed in  this  title  to  the  same  court,  within  the  same  time, 
and  in  the  same  manner  as  where  an  appeal  is  taken  from  a 
judgment  rendered  in  a  court  of  which  the  judge  or  justice 
is  the  presiding  officer  and  with  like  effect,  except  as  other- 
wise prescribed  by  the  next  two  sections.  Section  2261 
prescribes  that  an  appeal  cannot  be  taken  to  the  Court  of 
Appeals  from  a  final  determination  of  the  General  Term  of 
the  Supreme  Court  or  of  a  Superior  City  Court  upon  such 
an  appeal,  unless  the  latter  court,  by  an  order  made  at  the 
general  term  where  the  final  order  is  made,  or  the  next 
general  term  thereafter,  allows  it  to  be  taken.  These  sec- 
tions clearly  indicate  an  intention  upon  the  part  of  the 
legislature,  instead  of  allowing  landlord  and  tenant  pro- 
ceedings to  be  reviewed  as  before  the  adoption  of  the  Code 
of  Civil  Procedure  by  certiorari,  to  assimilate  the  practice 
in  the  proceedings  for  a  review  of  a  final  order  made  in 
those  cases  and  the  proceedings  upon  an  appeal  from  a 
judgment. 

Section  2261,  in  requiring  in  all  cases  a  certificate  of  the 
general  term  in  order  to  entitle  a  party  to  appeal  to  the 
Court  of  Appeals,  might  at  first  seem  to  make  a  different 
regulation  from  what  exists  in  reference  to  appeals  from 
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judgments.  However,  upon  a  consideration  of  the  question, 
it  will  be  remembered  that  no  appeal  can  be  taken  to  the 
Court  of  Appeals,  even  from  the  Supreme  Court  General 
Term,  or  the  General  Term  of  a  Superior  City  Court,  in  cases 
where  the  amount  involved  does  not  exceed  $500,  unless 
such  appeal  is  permitted  by  such  general  term.  In  land- 
lord and  tenant  proceedings  there  is  nothing  upon  the 
record  which  can  possibly  show  that  $500  is  involved,  there- 
fore the  provision  is  inserted  that  no  appeal  shall  be  taken 
in  such  cases  to  the  Court  of  Appeals,  unless  upoli  an  order 
of  the  general  term  affirming  such  appeal. 

The  fact  that  the  singular  number  is  used  in  section  2260, 
in  speaking  of  the  court  to  which  appeals  may  be  taken, 
will  not  and  should  not  prevent  this  court  from  giving  to 
the  section  that  construction  which  it  is  evident  that  the 
legislature  intended,  viz.,  to  provide  for  a  uniform  practice 
in  reference  to  appeals  in  landlord  and  tenant  proceedings 
and  judgments,  and  to  make  them  in  all  respects  similar. 
If  this  construction  is  not  given  to  the  section  in  question, 
this  anomaly  is  presented :  that  in  the  case  of  a  landlord 
and  tenant  proceeding  commenced  in  a  District  Court,  an 
appeal  may  be  taken  to  the  Court  of  Appeals  by  and  with 
the  consent  of  the  General  Term  of  the  Court  of  Common 
Pleas ;  but  in  the  case  of  a  landlord  and  tenant  proceeding 
commenced  in  the  Marine  Court,  no  appeal  can  be  taken  to 
the  Court  of  Appeals  under  any  circumstances  whatever. 
Such  a  peculiarity  in  the  law  could  not  have  been  intended 
by  the  legislature,  and  this  court  should  not  give  such  a 
construction  to  the  section  in  question,  unless  absolutely 
required  so  to  do  by  its  language. 

We  are,  therefore,  of  opinion  that  an  appeal  lies  to  the 
General  Term  of  this  court  from  the  General  Term  of  the 
Marine  Court,  in  landlord  and  tenant  proceedings. 

The  next  question  to  be  considered  is  whether  such  pro- 
ceedings may  be  instituted  for  a  violation  of  the  provisions 
of  section  1  of  chapter  583  of  the  Laws  of  1873,  where  such 
violation  has  ceased  before  the  application  is  made  ?  Sec- 
tion 1  of  chapter  583  of  the  Laws  of  1873,  provides  as  follows : 
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"  Whenever  the  lessee  or  occupant  other  than  the  owner 
of  any  building  or  premises  shall  use  or  occupy  the  same  or 
any  part  thereof,  for  any  illegal  trade,  manufacture  or  other 
business,  the  lease  or  agreement  for  the  letting  or  occupancy 
of  such  building  or  premises  shall  thereupon  become  void, 
and  the  landlord  of  such  lessee  or  occupant  may  enter  upon 
the  premises  so  let  or  occupied,  and  shall  have  the  same 
remedies  to  recover  possession  thereof  as  are  given  by  law 
in  the  case  of  a  tenant  holding  over  after  the  expiration  of 
his  lease.9' 

The  last  clause  of  this  section — "  and  shall  have  the  same 
remedies  to  recover  possession  thereof  as  are  given  by  law 
in  the  case  of  a  tenant  holding  over  after  the  expiration  of 
his  lease" — is  expressly  repealed  by  chapter  245  of  the 
Laws  of  1880.  So  far,  then,  as  the  provisions  of  the  Laws 
of  1873  are  concerned,  in  the  cases  within  section  1  of  said 
chapter  583,  the  lease  is  declared  void,  and  the  landlord 
has  a  right  to  re-enter,  which  he  may  do  by  his  action  of 
ejectment  at  law,  and  this  is  the  only  remedy  which  he  has 
to  enforce  his  right  of*  re-entry  under  the  section  in  ques- 
tion. Section  2231  of  the  Code  of  Civil  Procedure  states 
the  cases  in  which  summary  proceedings  for  the  possession 
of  land  may  be  instituted,  and  the  fourth  sub-division  pro- 
vides that  a  tenant  may  be  removed  where  the  demised 
premises  or  any  part  thereof  are  used  or  occupied  as  a 
bawdy  house  ox  house  of  assignation  for  lewd  persons,  or 
for  any  illegal  trade  or  manufacture  or  other  illegal  busi- 
ness. 

The  fact  that  the  last  clause  of  section  1  of  chapter  583 
of  the  Laws  of  1873  was  repealed  in  connection  with  the 
passage  of  the  section  in  question  is  significant,  because,  by 
the  Laws  of  1873,  summary  proceedings  might  be  instituted 
at  any  time  after  the  violation  of  the  provisions  of  those 
laws. 

By  section  2231  of  the  Code  of  Civil  Procedure,  if  the 
violation  of  the  law  has  ceased  prior  to  the  application  for 
the  warrant,  no  proceeding  for  the  summary  removal  of  the 
tenant  can  be  taken,  but  the  landlord  is  remitted  to  his 
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action  for  ejectment  to  obtain  possession  of  his  premises  in 
case  the  lease  has  been  voided  by  the  action  of  the  tenant; 
and  there  seems  to  be  a  good  reason  for  this  distinction, 
because  the  landlord,  if  he  wishes  to  avail  himself  of  sum- 
mary proceedings,  must  act  at  once,  and  if  he  does  not  act 
at  once,  he  cannot  avail  himself  of  those  proceedings,  but 
must  proceed  in  the  more  orderly  way  by  an  action  for 
ejectment. 

This  seems  to  have  been  clearly  the  intention  of  the 
Legislature  in  framing  the  acts  in  question,  and  the  change 
of  phraseology  and  the  change  of  rights  thereunder  cannot 
have  been  the  result  of  mere  accident.  It  seems  to  be, 
therefore,  reasonably  clear  that  although  the  landlord  has 
his  action  of  ejectment  for  a  violation  of  section  1  of  chap- 
ter 583  of  the  Laws  of  1873,  he  cannot  avail  himself  of  the 
provisions  of  the  Code  in  reference  to  summary  proceed- 
ings, unless  he  acts  while  the  premises  are  being  used  or 
occupied  for  the  illegal  business  complained  of. 

We  are  of  the  opinion,  therefore,  that  the  construction 
of  the  statute,  given  by  the  General  Term  of  the  Marine 
Court,  was  correct;  and  that  the  judgment  of  reversal 
appealed  from  must  be  affirmed,  with  costs. 

Chaeles  P.  Daly,  Ch.  J.,  and  Beach,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Maby   J.   Smith,   Respondent,    agaimt   The   Standard 
Laundry  Machinery  Company,  Appellant. 

(Decided  June  5th,  1S82.) 

In  an  action  against  a  licensee  under  a  patent  for  royalties  accruing,  under 
the  license,  upon  the  manufacture  and  sale  of  the  patented  machines, 
allegations  in  the  answer,  by  way  of  counter-claim,  that  by  reason  of 
false  and  fraudulent  representations  and  the  use  of  tricks  and  devices 
by  plaintiff,  and  the  manufacture  of  machines  in  violation  of  the  agree- 
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inent,  defendant  suffered  loss  and  damage,  not  stating  what  were  the 
representations  or  the  tricks  and  devices,  and  not  showing  what  provi- 
sions of  the  agreement  are  alleged  to  have  been  violated,  do  not  require 
any  reply  by  plaintiff. 

Invalidity  of  plaintiff's  patent  is  not  a  defense  to  such  an  action. 

Upon  a  reference  in  such  an  action  to  take  an  account  of  the  machines 
manufactured  and  sold  by  defendant  during  a  certain  period,  if  defend- 
ant refuses  to  produce  his  books  of  account  showing  his  sales  of  such 
machines  during  that  period,  although  required  by  subpoena  and  by 
direction  of  the  referee,  it  may  properly  be  presumed  that  the  number 
is  as  great  as  the  number  previously  accounted  for  by  defendant  during 
a  corresponding  period. 

i 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

Stephen  M.  Ostrander  and  Justus  Palmer,  for  appellant. 

Henry  G.  Atwater,  for  respondent. 

Chales  P.  Daly,  Chief  Justice. — There  was  nothing  in 
the  alleged  counter-claim  for  the  plaintiff  to  reply  to.  The 
counter-claim  was  for  $50,000  loss  and  damages  sustained 
by  the  defendants  by  reason  of  false  and  fraudulent  repre- 
sentations made  to  them  by  the  plaintiff  or  her  agent,  con- 
cerning the  validity  of  the  patents  and  their  exceeding 
value,  and  representations  concerning  the,  machines,  &c, 
and  the  tricks  and  devices  resorted  to  by  the  plaintiff  to 
secure  the  sale,  and  the  manufacture  of  machines  in  viola- 
tion of  the  agreement.  But  what  the  false  and  fraudulent 
representations  were  is  not  stated,  nor  what  the  representa- 
tions were  that  were  made  concerning  the  machines,  or 
what  the  tricks  and  devices  were  that  were  resorted  to  by 
the  plaintiff,  or  what  provision  in  the  agreement  was  violated 
by  the  manufacture  of  machines  by  the  plaintiff,  there  being 
no  covenant  in  the  agreement  that  the  plaintiff  would  not 
manufacture  machines,  but  only  an  agreement  that  the 
defendants  were  to  have  an  exclusive  license,  alone  and 
single,  to  manufacture,  &c,  and  that  the  plaintiff  would 
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make  no  other  license  to  other  person  or  persons;  the  only 
issue,  in  fact,  raised  by  the  answer  being  whether  or  not 
the  defendant  had  refused  to  make  any  returns  and  pay  the 
royalty  on  the  machines  manufactured  by  them  during  the 
period  for  which  the  plaintiff  sought  to  recover;  and  this 
the  plaintiff  established  satisfactorily  in  the  affirmative. 

In  answer  to  the  evidence  offered  by  the  defendant,  to 
show  that  the  inventions  were  of  no  value,  the  inventions 
having,  before  they  were  patented,  been  known  in  this  and 
other  countries,  the  plaintiff  established  that  her  patented 
invention  was  different,  and  was  allowed  in  the  patent  office 
after  comparison  with  machines  patented  elsewhere;  but 
even  if  it  had  been  otherwise,  the  invalidity  of  the  patent 
would  be  no  defense  to  an  action  for  the  royalties  accruing 
upon  the  manufacture  and  sale  of  machines  under  the 
license  (Marston  v.  Sweety  66  N.  Y.,  212,  and  cases  there 
cited). 

After  the  order  for  the.  accounting  was  made  the  referee 
appointed  under  it  directed  the  counsel  for  the  defendant  to 
produce  all  its  books  and  papers  relating  to  the  accounting ; 
to  which  demand  the  counsel  answered  that  he  knew  of  no 
books — had  never  seen  any — was  advised  that  there  were 
no  books  within  the  jurisdiction  of  the  court;  that  he  was 
merely  the  counsel  in  the  case  and  not  the  attorney  of 
record;  and  a  subpoena  duces  tecum  was  served  upon  the 
secretary  of  the  company  requiring  him  to  produce  all 
books  of  accounts  of  the  defendant,  and  all  documents  and 
papers  showing  any  and  all  sales  of  articles  made  and  sold 
by  them,  embodying  the  patented  improvements;  upon 
which  subpoena  the  secretary  appeared  and  said  he  had  not 
the  documents  called  for  in  his  possession;  that  he  had 
seen  some  of  them,  but  to  the  best  of  his  knowledge  the 
books  of  accounts  had  been  removed  to  Boston — he  did 
not  know  to  whom  nor  by  whose  order ;  that  they  were  the 
ordinary  books  of  accounts  of  the  defendant's  business. 

The  point  is  made  that  the  subpoena  was  not  served  with- 
in the  time  required  by  the  Code  for  such  a  subpoena.  No 
*uch  objection  was  taken  either  by  the  secretary  or  by  the 
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defendants.  If  it  had  been,  another  subpoena  could  have 
been  issued,  and  the  referee  could  have  adjourned  the 
further  hearing  to  a  day  when  the  secretary  could  under 
such  subpoena  have  produced  the  books,  &c. ;  in  addition  to 
which  the  counsel  was  directed  by  the  referee  to  produce 
the  account  of  sales  made,  which  under  the  circumstances 
was  equivalent  to  the  drawing  up  and  service  upon  the 
attorney  or  counsel  of  an  order.  That  they  were  not  pro- 
duced was  because  they  had  been  removed  to  Boston, 
whether  intentionally- for  the  purpose  of  withholding  them 
or  otherwise.  As  the  defendants  did  not  produce  their 
books  of  account  to  show  what  sales  had  been  made,  the 
referee  was  justified  in  adopting  the  means  which  he  did  to 
ascertain  the  quantity  of  machines  manufactured  and  sold 
during  the  period  to  be  accounted  for  (Armony  v.  Delarnie, 
1  Smith/s  Leading  Cases,  636;  Walmsley  v.  Walmsley, 
3  Jones  &  Latouche,  556 ;  Gray  v.  Haig,  20  Beavan  226 ; 
Bean  v.  Thwaite,  21  Beavan  624;  Copeland  v.  Crane,  9 
Pick.  73.) 

The  judgment  should  be  affirmed. 

Van  Brunt  and  Beach  JJ.,  concurred. 

Judgment  affirmed. 


Mortimer  Sullivan,  Respondent,  against  Cornelius 
Farley,  Appellant. 

(Decided  June  5th,  1882.) 

A  sheriff  is  not  liable  as  a  trespasser  for  levying  an  execution  upon  pro- 
perty exempt  from  levy,  unless  he  knew  that  it  was  exempt  or  a  claim 
for  exemption  was  made  to  him  by  or  on  behalf  of  the  execution  debtor. 

Appeal  from  a  district  court  in  the  City  of  New  York. 

The  facts  are  stated  in  the  opinion. 
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E.  P.  Wilder^  for  appellant. 

D.  A.  Spelissy,  for  respondent. 

Van  Brunt,  J. —  Upon  the  argument  of  this  appeal  it 
was  intimated  that  the  case  of  Twinam  v.  Swart  (4  Lans. 
263),  required  a  reversal  of  the  judgment,  unless  the  rule 
laid  down  in  the  above  case  was  modified  or  controlled  by 
the  cases  of  Frost  v.  Mott  (34  N.  Y.  263),  and  Cantrell  v. 
Connor  (6  Daly  224).  The  reasons  requiring  a  claim  of 
exemption  from  execution  to  be  made  by  an  execution  debtor 
to  the  sheriff  are  so  well  stated  in  the  case  of  Twinam  v. 
Swart  (supra),  that  it  is  not  necessary  to  repeat  them  here, 
neither  is  it  necessary  to  discuss  the  question,  because  such 
discussion  would  be  but  a  mere  repetition  of  the  argument 
of  the  learned  justice  who  wrote  the  opinion  in  tljat  case. 
The  cases  of  Frost  v.  Mott  and  Cantrell  v.  Connor,  upon  an 
examination  of  the  same,  do  not  conflict  with  the  rule  laid 
down  in  the  case  of  Twinam  v.  Swart. 

The  most  that  can  be  deduced  from  the  cases  of  Frost  v. 
Mott  and  Cantrell  v.  Connor  is,  that  where  the  sheriff  knows 
that  he  is  levying  upon  property  which  the  statute  exempts 
from  execution,  the  execution  debtor  is  not  required  to 
make  the  claim  of  exemption.  It  may  fairly  be  inferred 
that  in  both  of  these  cases  the  Court  found  that  the  claim 
for  exemption  had  been  made,  as  in  the  statement  of  facts 
in  the  case  of  Frost  v.  Mott  it  is  stated  that  the  execution 
debtor  claimed  the  property  sued  for  as  exempt,  and  in  the 
case  of  Cantrell  v.  Connor  there  was  positive  evidence  that 
the  property  sued  for  had  been  claimed  by  the  execution 
debtor  as  exempt.  It  is  true  that  there  is  an  expression  of 
opinion  in  that  case  that  Frost  v.  Mott  was  an  authority  for 
the  proposition  that  a  failure  to  claim  exemption  would  not 
justify  or  protect  the  sheriff  in  wrongfuDy  removing  and 
disposing  of  the  goods  by  law  exempt  from  levy  and  sale 
under  legal  process. 

We  are  of  opinion,  therefore,  that  the  cases  of  Frost  v. 
Mott  and  Cantrell  v.  Connor  are  not  irk  conflict  with  the  case 
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of  Twinam  v.  Swart,  but  may  be  reconciled  with  it ;  and 
that  unless  it  is  shown  either  that  the  sheriff  knew  that  the 
property  levied  upon  was  exempt  from  levy  and  sale  under 
legal  process,  or  a  claim  of  exemption  was  made  by  or  on 
behalf  of  the  execution  debtor  to  the  sheriff,  the  sheriff  is 
not  a  trespasser  in  levying  upon  property  which  upon  the 
trial  may  be  proved  to  be  such,  or  which  if  the  execution 
debtor  had  claimed  exemption  he  would  have  had  a  right 
to  have  exempted  from  levy  and  sale. 

Charles  P.  Daly,  Ch.  J.,  concurred. 

Judgment  reversed. 


David  Taggart,  Respondent,  against  David  Fox  et  al.9 

Appellants. 

(Decided  June  5th,  1882.) 

Upon  the  trial  of  an  action  for  work  performed  arid  materials  furnished, 
plaintiff  offered  in  evidence  his  hooks  of  account,  the  charges  in  which 
against  defendants  had  heen  made  by  plaintiffs  wife,  in  the  regular 
course  of  business,  she  acting  as  his  clerk.  It  appeared  that  the  entries 
in  the  books  had  been  made  by  her  in  part  from  small  books  of  plaintiff's 
workmen,  in  which  they  put  down  and  furnished  at  the  end  of  each  day 
their  accounts  of  work  and  materials,  and  in  part  from  memoranda 
made  on  slips  by  her  husband  or  by  herself  in  his  absence,  when  goods 
went  out.  She  testified  that  she  knew  the  entries  to  be  correct  when 
made.  Held,  that  the  books  were  properly  admitted  as  plaintiffs  books 
of  original  entry,  notwithstanding  defendants'  objections  on  the  ground 
that  they  were  "  mere  copies  of  books  in  existence." 

The  admission  in  evidence  of  such  books  without  the  preliminary  proof 
requisite  as  a  foundation  for  their  introduction,  is  not  cause  for  granting 
a  new  trial,  if  no  objection  was  made  to  them  at  the  time  on  that  ground. 

The  origin  and  grounds  of  the  rule  allowing  a  party  to  give  his  books  of 
account  in  evidence,  explained,  and  the  nature  and  extent  of  the  pre- 
liminary proof  required,  stated. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 
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J".  U.  Neivburger,  for  appellants. 

Fred.  M.  Littlefield,  for  respondent. 

Charles  P.  Daly,  Chief  Justice. — The  plaintiff  was 
allowed,  under  the  defendants'  exception,  to  give  his  day- 
book and  ledger  in  evidence  in  proof  of  the  materials  fur- 
nished to  the  defendants  and  the  labor  performed  for  them. 

It  was  settled  in  Vosburgh  v.  Thayer  (12  Johns.  461) 
and  Case  v.  Potter  (8  Johns.  211)  that  to  entitle  a  party  to 
give  his  books  of  account  in  evidence  he  must  prove  pre- 
liminarily— 1st,  that  he  had  no  clerk;  2d,  that  the  books 
produced  are  the  account  books  of  the  party;  3d,  that 
some  of  the  articles  charged  have  been  delivered;  and, 
4th,  that  he  keeps  fair  and  honest  accounts,  which  must  be 
proved  by  those  who  have  settled  with  him ;  all  of  which 
being  shown,  they  are  admissible,  but  not  as  proof  of  a 
single  charge  or  of  money  lent  (Low  v.  Payne,  4  N.  Y.  247 ; 
Coming  v.  Ashley,  4  Den.  354). 

In  Conklin  v.  Stamler  (2  Hilt.  422)  I  pointed  out  how  the 
usage  arose  in  this  state  of  allowing  tradesmen's  books  to 
be  given  in  evidence  in  proof  of  the  correctness  of  the 
charges  contained  in  them,  which  was  contrary  to  the 
common  law ;  that  it  was  the  practice  when  New  York  and 
a  part  of  New  Jersey  constituted  the  Dutch  Colony  of  New 
Netherlands,  to  allow  merchants  and  traders  to  exhibit 
their  books  in  court  when  it  was  admitted  that  there  had 
been  dealing  between  the  parties  or  that  fact  was  proved, 
that  the  books  were  regularly  kept,  in  the  ordinary  course 
of  business,  and  that  the  articles,  or  some  of  them  had 
been  delivered.  Where  this  appeared  they  were  admitted 
in  these  Dutch  Colonial  tribunals  as  evidence  of  the  cor- 
rectness of  the  charges  contained  in  them,  additional  weight 
being  given  to  the  entries  if  the  merchant  or  trader  was 
dead,  or  he  affirmed  the  correctness  of  the  book  by  his  oath 
(Daly's  Historical  Sketch  of  the  Judicial  Tribunals  of  New 
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York,  from  1623  to  1846,  p.  16).  This  practice  was  con- 
tinued after  New  York  and  New  Jersey  became  English 
Colonies;  and  it  was  from  these  Dutch  tribunals  that  it 
was  introduced  into  the  New  England  States  (Beach  v. 
Mills,  5  Conn.  496). 

The  question  arose  in  Case  v.  Potter  (supra)  whether 
books  of  account  kept  by  an  intestate  could  be  received  as 
evidence  of  money  lent,  which  had  been  admitted  upon  the 
trial,  not  as  conclusive  nor  as  sufficient  evidence  to  author- 
ize a  recovery,  but  as  evidence  which  the  jury  might  con- 
sider in  connection  with  other  circumstances.  On  the 
review  of  the  case  it  was  held  that  the  books  would  have 
been  inadmissible  if  that  objection  had  been  taken  on  the 
trial;  and  the  judgment  was  affirmed,  there  being  other 
evidence  that  the  loan  had  been  made.  Afterwards,  in 
Vosburgh  v.  Thayer  (supra),  the  point  was  directly  raised, 
whether  a  butcher's  account  book  could  be  received  in 
evidence  as  proof  of  delivery  of  meat  by  him  to  the  defend- 
ant and  his  family,  upon  showing  that  the  butcher  had  no 
clerk ;  that  he  was  in  the  daily  practice  of  supplying  meat 
to  customers ;  and  proving  by  the  evidence  of  those  who 
had  dealt  with  him,  that  he  kept  just  and  honest  books  of 
account ;  in  which  case  the  rule,  as  above  stated,  and  which 
has  since  been  followed,  was  laid  down.  The  court  was 
divided  upon  the  question  of  the  admissibility  of  this 
evidence,  but  the  majority  affirmed  the  judgment,  because 
the  usage,  the  origin  of  which  was  apparently  unknown  to 
them,  had  been  so  long  established  that  it  was  then  too  late 
to  question  the  admissibility  of  this  kind  of  evidence, 
though  in  conflict  with  the  rule  of  the  common  law,  and 
because  they  were  impressed  with  the  difficulty  in  many 
cases  of  proving  a  sale  and  delivery  in  the  usual  course  of 
business.  They  recognized  that  in  the  New  England  States 
this  kind  of  evidence  was  allowed  if  the  charges  in  the 
account  book  were  sworn  to  by  the  party  claiming  thfr 
benefit  of  such  evidence,  but  held  that  they  had  no 
authority  to  require,  and  could  not  admit,  the  oath  of  the 
party. 

Vol.  XI.— 11 
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In  Conklin  v.  Stamler  (supra)  I  was  disposed  to  think 
that  the  reason  which  led  the  court  to  sanction  this  usage, 
— the  difficulty  in  proving,  in  many  cases,  the  sale  and 
delivery  of  goods  by  a  party  in  the  ordinary  course  of  busi- 
ness, who  had  no  clerk, — was  obviated.  As  parties  are 
now  allowed  to  testify  in  their  own  behalf,  I  thought  that 
the  books  could  now  be  used  by  a  party  so  testifying  to 
refresh  his  recollection,  and  that  there  was  no  further  occa- 
sion to  admit  them  as  distinct  and  independent  evidence. 
But  in  Tomlimon  v.  Borst  (30  Barb.  42),  this  question  was 
considered  on  appeal  by  the  General  Term  of  the  Fourth 
District ;  and  it  was  held  that  the  practice  of  admitting 
books  of  account  in  evidence,  under  the  rule  adopted  by 
the  courts,  had  become  too  thoroughly  engrafted  on  our 
system  of  jurisprudence  to  be  broken  up  and  destroyed,  as 
the  court  expressed  it,  by  judicial  legislation  ;  and,  if  done 
at  all,  that  it  should  be  by  a  legislative  enactment ;  that 
there  was  nothing  in  the  statute  allowing  parties  to  be  wit- 
nesses in  their  own  behalf,  which  contemplates  the  exclusion 
of  books  of  account  as  evidence,  where  the  facts  could  be 
proved  by  the  party ;  and  that  the  statute  had  not  abro- 
gated the  law  admitting  them  as  evidence  under  the  rules 
as  formerly  settled.  And  in  Stroud  v.  Tilton  (4  Abb.  App. 
Dec.  324),  the  conclusion  arrived  at  by  the  General  Term 
of  the  Fourth  District  in  this  case  was  approved,  the  Court 
of  Appeals  declaring,  in  the  opinion  delivered  as  the 
opinion  of  the  court,  that  the  statute  authorizing  parties  to 
testify  in  their  own  behalf  has  not  deprived  them  of  the 
right  to  introduce  their  books  of  account  in  evidence ;  aud 
the  law  as  thus  interpreted  has  been  followed  by  the 
Superior  Court  in  Burt  v.  Wolf  (38  Super.  Ct.  263),  the 
Superior  Court,  in  that  case,  suggesting  that  the  party  can 
now  supply  the  preliminary  proof  of  the  correctness  of  the 
books  by  his  own  oath,  whenever  it  is  made  to  appear  that 
he  has  no  clerk  or  that  such  clerk  is  dead.  I  do  not  under- 
stand, however,  the  decision  of  the  Court  of  Appeals  in 
Stroud  v.  Tilton  to  have  gone  that  length ;  for  the  party 
proved,  in  that  case,  the  correctness  of  his  books,  by  those 
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who  had  settled  with  him,  and  by  his  own  testimony  that 
they  contained  his  accounts  with  the  defendant;  that  he 
believed  the  entries  in  them  to  be  correct ;  that  they  were 
in  the  handwriting  of  his  son,  who  had  been  his  book- 
keeper, and  was  then  dead ;  that  the  work  done  was  entered 
each  day  upon  a  slate  by  those  doing  it,  or  under  whose 
eye  it  was  done. in  the  shop;  that  his  son — the  bookkeeper 
— entered  the  charges  from  day  to  day  in  the  books  and 
effaced  them  from  the  slate ;  and  that  the  plaintiff  believed 
that  the  items  were  correctly  and  fairly  entered  as  to  price, 
hours  and  materials ;  that  he  knew  the  details  when  the 
charges  were  made,  but  could  not  remember  them  without 
the  aid  of  the  books.  It  does  not  appear  that  proof  was 
given  in  that  case,  as  required  by  the  rule,  that  some  of  the 
articles  charged  had  been  delivered ;  but,  perhaps,  this  was 
inferable  from  the  plaintiffs  testimony,  that  he  knew  the 
details  when  the  charges  were  made  by  his  clerk,  and  that 
they  were  correctly  entered. 

If,  then,  as  the  Court  of  Appeals  holds,  the  law  allowing 
witnesses  to  testify  in  their  own  behalf  has  not  deprived 
them  of  the  right  to  introduce  their  books  of  account  in 
evidence,  or  if,  as  Judge  James  expresses  it  in  Tomlimon  v. 
Borst,  it  has  not  abrogated  the  law  admitting  books  of 
account  in  evidence  under  the  rules  as  formerly  settled, 
then  the  rules  must  be  complied  with,  and  the  prelimi- 
nary proof  required  by  them  must  be  given  before  the 
books  can  be  received  in  evidence.  It  was  not  given 
in  this  case,  and  if  that  objection  had  been  made  when 
the  daybook  and  ledger  were  offered  in  evidence  it  would 
have  been  error  to  have  admitted  them.  But  the  objection 
was  not  made  to  the  want  of  this  preliminary  proof.  The 
defendant  himself,  when  the  plaintiff  was  testifying,  called 
for  the  production  of  the  book  of  original  entries,  for  the 
purpose  of  cross-examining  the  plaintiff  in  respect  to  cer- 
tain materials,  the  plaintiff  being  then  under  a  cross- 
examination  ;  and  on  the  day  to  which  the  further  hearing 
was  adjourned,  the  defendant's  cross-examination  being  con- 
tinued, the  plaintiff  produced  his  books  of  original  entries, 
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consisting  of  his  daybook  and  ledger.  The  questions  put 
to  him  by  the  defendant's  attorney  are  not  given  in  the  case, 
but  the  continuation  of  his  cross-examination  on  that  day 
begins  as  follows :  "  These  are  my  books  (books  of  original 
entries).  The  entries  herein  are  made  by  my  wife ; "  and 
then  follows  a  long  statement,  evidently  elicited  by  the 
defendant,  of  how  and  from  what  sources  the  entries  in  the 
books  produced,  which  were  his  daybook  and  ledger,  were 
made  by  his  wife,  who  acted  as  his  clerk.  After  a  further 
long  cross-examination  by  defendant  in  respect  to  a  large 
number  of  items,  the  plaintiffs  wife  was  called  by  him  as  a 
witness,  and  testified  that  she  kept  her  husband's  books ; 
that  she  made  the  entries  in  the  daybook  and  ledger  shown 
to  her ;  that  she  made  them  in  the  usual  course  of  business, 
at  the  time  of  the  transaction  set  forth,  and  that  the  entries 
in  the  daybook  were  correct  when  made ;  that  she  had  per- 
sonal knowledge  of  the  facts  or  transactions  on  which  the 
entries  were  based,  as  it  was  her  duty  to  make  the  entries 
belonging  to  the  transaction  set  forth.  The  plaintiff  then 
offered  the  daybook  and  ledger  in  evidence,  whereupon  the 
defendant  examined  her  preliminarily,  as  he  had  a  right  to 
do,  as  to  how  the  entries  were  made,  and  having  elicited 
that  they  were  made  from  small  books,  the  entries  in  which 
were  not  made  by  her,  and  that  she  copied  the  small  books 
into  the  daybook,  the  defendant  objected  to  the  introduc- 
tion of  the  daybook  and  ledger  in  evidence,  upon  the  ground 
that  they  "were  copies  of  books  that  were  in  existence." 
The  referee  and  the  plaintiff  then  examined  her,  and  it 
appeared  from  her  testimony  and  from  the  previous  testi- 
mony of  the  plaintiff  that  the  workmen  employed  had  pass- 
books, in  which  they  put  down  the  work  done  by  them,  and 
which  they  furnished  at  the  end  of  each  day ;  that  there 
were  books  in  which  the  materials  were  entered  by  the 
plaintiffs  wife,  as  they  were  furnished  and  as  she  received 
the  account  of  the  materials  from  the  workmen,  and  that  it 
was  from  these  memoranda,  consisting  of  the  workmen's 
pass-books  and  from  slips  made  by  the  wife,  from  little  slips, 
that  she  made  the  entries  in  the  daybook,  in  the  regular 
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course  of  business,  destroying  the  slips  after  she  had  com- 
pared them  with  the  men's  books.  It  thus  appearing  how 
the  entries  in  the  daybook  and  ledger  were  made,  the  referee 
admitted  the  book,  and  the  defendant  excepted.  It  is 
evident  from  this  statement  that  the  objection,  and  the  only 
one  raised  by  him,  was  that  the  daybook  and  ledger  were 
not  admissible  as  original  entries  of  the  transactions  recorded 
in  them,  but  to  use  his  own  language,  were  only  "  mere 
copies  of  books  in  existence  " — i.  e.,  the  workmen's  books, 
which  he  regarded  as  the  original  entries,  and  not  the  day- 
book. If  the  defendant  meant  to  exclude  the  books  upon 
the  ground  that  a  sufficient  foundation  had  not  been  laid 
for  their  introduction,  or,  to  express  it  differently,  that  the 
proper  preliminary  proof  had  not  been  given  that  entitles  a 
party  to  give  his  books  in  evidence,  he  should  have  made 
that  specific  objection  ;  and  a  new  trial  will  not  be  granted 
where  he  omitted  to  do  so,  but  objected  that  they  were  not 
the  account  books  of  the  parties,  but  entries  from  other 
books,  which  were  the  books  that  should  have  been  given  in 
evidence  (Cowperthwaite  v.  Sheffield,  3  N.  Y.  247,  248;  Gil- 
lette. Campbell,  1  Den.  522;  Norman  v.  Wells,  17  Wend. 
142,  143;  Willard  v.  Warner,  Id.  259;  Meyers  v.  Avery,  23 
Ind.  510 ;  Davis  v.  Strohm,  17  Iowa  421). 

The  daybook  and  ledger  were  the  account  books  of  the 
plaintiff.  They  were  books  of  original  entries,  made  in  the 
regular  course  of  business  by  his  wife,  who  acted  as  his 
clerk,  and  who  knew  that  they  were  correct  when  made. 
They  were  made  from  the  pass-books  of  the  plaintiff's  work- 
men, furnished  at  the*  end  of  each  day  by  them,  and  from 
slips  and  memoranda,  in  part  made  by  herself  when  goods 
went  out  in  her  husband's  absence,  and  are  to  be  regarded 
as  original  entries ;  the  daybook  and  ledger  being  the  contem- 
poraneous records  kept  by  the  plaintiffs  wife  of  the  regular 
course  of  his  business,  and  who  knew  the  entries  to  be  cor- 
rect (McGroldrich  v.  Traphagen,  25  Alb.  Law  Jour.  273; 
Sickles  v.  Matthews,  20  Wend.  75,  76;  Stroud  v.  Tilton,  4 
Abb.  App.  Dec.  324;  Davison  v.  Powell,  16  How.  Pr.  467; 
Burke  y.  Wolf,  6  Jones  &  S.  263 ;   Ingraham  v.  Bocknis,  9 
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Serg.  &  R.  285;  Forsyth  v.  Noveross,  5  Watts  432).  The 
case  of  Gould  v.  Conway  (59  Barb.  355),  must  be  limited 
to  the  facts  in  that  case.  So  far  as  it  holds  that  there  is  no 
rule  that  allows  the  books  of  a  party  to  be  given  in  evidence, 
that  have  not  been  kept  by  himself,  but  by  a  clerk,  it  is 
overruled  by  the  decision  of  the  Court  of  Appeals,  in  Me 
Goldrich  v.  Traphagen  and  Stroud  v.  Tilton  (supra),  in 
which  the  daybook  and  ledger  kept  by  a  clerk,  as  in  the 
present  case,  were  held  to  be  books  of  original  entries,  and 
admissible  as  such. 

There  was  no  ground  for  a  finding  by  the  referee  that  the 
extra  work  sued  for  was  not  authorized  by  the  defendants. 
On  the  contrary,  the  defendant  Fox  admitted  that  extra 
work  was  ordered  by  him  or  by  the  firm. 

The  tender  of  the  $100  was  not  properly  pleaded  (  Wilder 
v.  Seeley,  8  Barb.  411 ;  Cortwright  v.  Kady,  21  N.  Y.  354 ; 
Giles  v.  Harris,  1  Ld.  Ray.  254) ;  and,  if  it  had  been,  the 
amount  was  not  paid  into  court  (Cortwright  v.  Cady,  supra; 
Becker  v.  Boom,  61  N.  Y.  321). 

I  fail  to  see,  and  the  defendant  has  not  pointed  out,  what 
relevancy  there  was  in  the  inquiry  as  to  where  the  plaintiff 
purchased  three  sheets  of  the  zinc,  whether  at  the  time  he 
purchased  them  he  purchased  other  zinc,  and  whether  he 
purchased  zinc  at  any  time  in  the  month  of  February. 

Eleven  exceptions  were  taken  to  questions  put  to  the 
witness  Cassidy,  who  gave  evidence  in  rebuttal.  I  do  not 
understand  what  bearing  these  questions  had  as  evidence  in 
rebuttal.  Assuming  them  to  be  immaterial,  the  appellant 
has  not  pointed  out  how  the  answers'given  to  the  questions 
could  have  affected  him  injuriously  ;  and  I  fail  to  see  what 
possible  harm  they  could  have  done  to  him.  The  exclusion 
of  the  question  at  folio  221  was  productive  of  no  injurious 
effect,  as  the  defendant  Fox  subsequently  admitted  that  he 
did  order  extra  work.  The  question  at  folio  226  was 
improper,  unless  the  bill  was  produced  or  its  loss  accounted 
for.  The  answer  at  folio  77  was  properly  stricken  out ;  it 
was  immaterial. 
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The  report  of  the  referee  should  be  affirmed. 

Van  Bbunt  and  Beach,  JJ.,  concurred. 

Judgment  affirmed. 


Elizabeth  Twogood,  Appellant,  against  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  op  New 
York,  Respondents. 

(Decided  June  5th,  1882.) 

The  provisions  of  the  charter  of  the  City  of  New  York  of  1873,  and  of 
chapter  850  of  Laws  of  1878,  granting  to  the  Department  of  Public 
Parks  certain  powers  over  the  streets,  <fec,  south  of  59th  Street  in  that 
city,  do  not  transfer  from  the  municipality  to  that  department  the  duty 
of  keeping  in  proper  condition  the  sidewalks  bordering  upon  such  parks. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

On  the  20th  of  January,  1881,  the  plaintiff,  while  passing 
over  the  sidewalk  bordering  Christopher  Street  Park, 
slipped  on  the  ice  and  was  injured.  This  park  is  below 
Fifty-ninth  Street.  The  court  on  the  trial  dismissed  the 
complaint,  from  consideration  of  but  one  question.  From 
the  judgment  and  an  order  denying  a  motion  for  a  new 
trial  the  plaintiff  appealed  to  this  court. 

George  J.  Lay^  Jr.,  for  appellant. 

David  J.  Dean,  for  respondents. 

Beach,  J. — [After  stating  the  facts  as  above.] — The 
learned  justice  who  presided  on  the  trial  decided  that  the 
legislature  had  transferred  the  duty  of  keeping  the  side- 
walk in  condition  from  the  defendants  to  the  Commissioners 
of  the  Department  of  Public  Parks,  and  thereby  relieved 
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the  former  from  the  responsibility  sought  to  be  upheld  in 
this  action.  If  the  defendants  are  liable,  it  is  because  they 
have  neglected  to  do  what  should  have  been  done  by  them, 
and  the  plaintiff  has  therefrom  suffered  injury.  Where  the 
neglect  by  an  official  is  in  regard  to  a  duty  imposed  by  law, 
and  not  by  the  municipality,  the  latter  is  not  responsible, 
because  the  rule  of  respondeat  superior  does  not  apply  (Max- 
imilian v.  The  Mayor,  62  N.  Y.  160 ;  Ham  v.  The  Mayor, 
70  N.  Y.  459). 

The  sole  question  is,  whether  or  not  the  duty  to  keep  the 
sidewalk  in  condition  has  been  taken  from  the  defendants 
and  imposed  upon  the  Department  of  Public  Parks.  If  so, 
it  was  done  by  law,  and  the  municipal  corporation  is  not 
liable  for  the  omission  or  neglect  of  that  department. 

It  is  quite  natural  that  the  control  of  parks,  but  not 
necessarily  adjacent  streets  and  sidewalks,  should  be  com- 
mitted to  a  department  specially  created  for  their  general 
supervision  and  improvement.  This  has  been  the  tendency 
of  legislation  since  the  Commissioners  of  Central  Park 
were  named  in  1857  (L.  1857,  c.  771 ;  L.  1859,  c.  363 ; 
L.  1860,  c.  85;  L,  1864,  c.  275;  L.  1865,  c.  564;  L.  1866, 
c.  367,  §  7,  and  c.  697,  §  6). 

The  present  charter  grants  to  the  Common  Council  author- 
ity to  regulate  by  ordinance  the  cleaning  of  streets,  avenues, 
sidewalks  and  gutters,  and  the  removal  of  snow  and  ice 
therefrom.  In  the  same  act  the  Department  of  Parks  is 
clothed  with  the  control  and  management  of  all  public 
parks  and  streets  immediately  adjoining,  above  Fifty-ninth 
Street,  and  public  places  which  are  of  the  realty  of  the  City 
of  New  York,  excepting  the  buildings  in  City  Hall  Park. 
It  is  probable  the  streets  above  Fifty-ninth  Street  were 
included  because  of  the  important  improvements  then  in 
progress  and  contemplated  in  that  less  populous  section  of 
the  city,  where  streets  should  be  regulated  and  improved  in 
harmony  with  plans  for  parks.  The  reverse  applied  to  the 
densely  populated  division  of  the  city  where  improvements 
of  that  character  were  impossible,  and  the  streets  were  not 
mentioned. 
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By  Laws  of  1873,  chapter  850,  the  determination  of  lines 
of  curbs  and  other  surface  constructions  in  all  streets  and 
avenues  within  the  distance  of  350  feet  from  the  outer 
boundaries  of  any  public  place  or  park  is  given  to  the 
department.  It  is  enacted  by  section  3  that  all  moneys 
appropriated  for  the  improvement  and  maintenance  of  pub- 
lic parks  shall  be  deemed  appropriated  for  the  improvement 
and  maintenance  of  the  avenues  and  streets  so  bordering 
within  the  distance  mentioned,  so  far  as  the  work  of  such 
improvement  and  maintenance  is  done  by  said  department. 

In  this  review  of  legislation,  the  transfer  of  the  custody, 
care  and  control  of  either  sidewalks  or  streets  adjacent  to 
parks  south  of  Fifty-ninth  Street,  from  the  municipality  to 
the  Department  of  Parks,  nowhere  appears,  except  for  the 
restricted  purpose  of  determining  lines  of  curbs  and  other 
surface  constructions.  The  application  of  funds  relates  to 
work  for  improvement  and  maintenance,  done  by  virtue  of 
powers  existent  when  the  act  was  passed.  At  that  time, 
there  was  no  law  imposing  upon  that  board  the  duty  of 
cleaning  those  sidewalks  and  streets.  This  had,  from  time 
immemorial,  rested  with  the  corporation,  and  any  change 
involving  so  important  a  disposition  of  municipal  obligation, 
should  be  accomplished  by  clear  enactment,  or  a  legislative 
intent  not  liable  to  misconstruction. 

With  great  deference  to  the  learned  judge  who  wrote  the 
opinion  at  trial  term,  I  am  unable  to  appreciate  the  con- 
trolling effect  given  by  him  to  the  statement  in  the  act 
(L.  1873,  c.  850,  §  1)  that  it  should  not  be  construed  to 
authorize  the  board  to  do  certain  specified  works,  then 
within  the  juiisdiction  of  the  Department  of  Public  Works. 
No  reference,  either  express  or  to  be  implied,  is  made  to 
keeping  the  streets  in  proper  condition,  a  work  then  in 
charge  of  a  bureau  of  the  corporation,  wholly  disconnected 
with  that  department. 

The  restriction  by  the  legislature  upon  the  provision  does 
not  constitute  a  grant  of  powers  or  an  imposition  of  duties 
not  derivable  from  the  text. 
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The  judgment  and  order  should  be  reversed  and  a  new 
trial  had,  with  costs  to  abide  the  event. 

Van  Hoesen,  J. — The  intention  of  the  legislature 
appears  to  me  to  have  been  to  commit  to  the  Park  Com- 
missioners the  duty  of  determining  what  plans  should  be 
adopted  for  beautifying  the  streets  adjacent  to  the  parks, 
and  to  leave  to  the  Department  of  Public  Works  the  duty 
of  doingthe  manual  labor  required  in  carrying  the  plans  of 
the  Park  Commissioners  into  execution.  This  is  evident 
from  the  language  of  several  sections  of  the  statutes  that 
apply  to  the  duties  of  the  Park  Commissioners.  For  in- 
stance, the  Park  Commissioners  are  to  determine  the  lines 
of  curb  and  other  surface  constructions  in  the  streets  with- 
in a  distance  of  350  feet  from  the  outer  boundaries  of  any 
park,  but  the  setting  of  the  curb  is  to  be  done  by  the 
Department  of  Public  Works.  The  Park  Commissioners 
are  to  plant  trees,  erect  seats,  drinking  fountains,  statues 
and  works  of  art,  and  they  are  also  to  regulate  the  uses  to 
which  the  streets  may  be  put,  and  to  decide  what  erections 
or  projections  may  be  allowed  on  the  streets.  The  Depart- 
ment of  Public  Works  is,  however,  to  do  the  manual  work 
of  paving,  grading,  sewering,  curbing,  and  guttering.  The 
Park  Commissioners  have  no  power  to  pave  any  street  or  to 
do  any  repairs  to  the  paving,  though  they  have,  I  presume, 
the  right  to  select  the  kind  of  pavement  that  the  Depart- 
ment of  Public  Works  shall  lay.  The  only  manual  work 
that  the  Department  of  Parks  is  empowered  to  do  upon  the 
streets  adjacent  to  the  parks  is  the  planting  of  trees,  the 
building  of  seats  and  of  drinking  fountains,  and  the  erec- 
tion of  statues  and  works  of  art.  There  is  no  statute 
which  empowers  the  Park  Commissioners  to  spend  money 
upon  the  streets  adjacent  to  the  parks  for  any  other  pur- 
pose. They  have  nothing  to  do  with  keeping  the  pavement 
in  repair  or  in  safe  condition.  It  is  not  their  duty  to  re- 
move obstructions  in  the  streets,  for  no  law  declares  it  to  be 
so.  The  keeping  of  the  pavement  in  safe  condition  for 
passers,  by  maintaining  the  sidewalks  and  removing  obstruc- 
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tions,  is  a  duty  resting  upon  the  city,  and  it  is  not  to  be 
supposed  that  the  legislature  intended  to  relieve  the  munici- 
pality from  that  duty  because  it  entrusted  the  Department 
of  Parks  with  the  control  of  the  work  of  embellishing  in  a 
certain  specified  way  the  streets  adjacent  to  the  parks. 

I  agree  with  Judge  Beach  in  saying  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

J.  F  Daly,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


George  W.  Cregier,.  Plaintiff,  against  The  Mayor, 
Aldermen  and  Commonalty  op  the  City  of  New 
York,  Defendants. 

(Decided  June  16th,  1882.) 

The  provision  of  chapter  521  of  Laws  of  1880 — amending  the  charter  of 
the  City  of  New  York  of  1873— which  fixes  at  $3,000  the  salaries  to  be 
paid  "  to  the  clerks  of  the  police  courts  in  said  city,"  refers  to  the  officers 
designated  in  the  charter 'as  police  clerks — not  to  the  police  clerks' 
assistants. 

The  subject  of  that  provision  is  sufficiently  expressed  in  the  title  of  the  act 
within  the  requirements  of  the  constitution  of  the  state  (art.  3,  §  16)  as 
to  local  acts. 

Case  submitted  under  section  1279  of  the  Code  of  Civil 
Procedure. 

The  question  in  difference  was  as  to  the  amount  which 
the  plaintiff  was  entitled  to  receive  from  the  defendants  as 
his  salary  as  one  of  the  police  clerks  of  the  City  of  New 
York,  and  was  stated,  in  the  case  and  submission  filed  by 
the  parties,  as  follows : 
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"It  is  claimed  by  George  W.  Cregier  that  his  salary  was 
fixed  at  $4000  per  annum,  by  chapter  538  of  the  Laws  of 
1873,  and  has  not  since  been  legally  reduced. 

44  It  is  claimed  by  the  Mayor,  etc.,  that  by  chapter  521  of 
the  Laws  of  1880,  his  salary  has  been  reduced  to  $3000  per 
annum. 

44  The  question  to  be  decided  is :  Is  the  said  George  W. 
Cregier  entitled  to  be  paid  a  salary  at  the  rate  of  four 
thousand  or  of  three  thousand  dollars  a  year  ?  If  at  the 
former  rate,  he  is  entitled  to  judgment  for  the  sum  of  eleven 
hundred  and  thirty-five  dollars  and  eighty-seven  cents,  with 
interest  on  one  hundred  and  thirty-five  dollars  and  eighty- 
seven  ceuts  from  January  1,  1882,  and  on  one  thousand 
dollars  from  April  1,  1882;  and  if  at  the  latter  rate,  he  is 
entitled  to  judgment  for  the  sum  of  seven  hundred  and 
fifty  dollars  without  interest;  but  he  is  not  to  recover 
costs  unless  he  obtains  a  judgment  for  the  larger  amount." 

Nelson  J.  Waterbury,  for  plaintiff. 

William  C.  Whitney  and  2).  J".  Deane^  for  defendants. 

Charles  P.  Daly,  Chief  Justice.— The  act  of  1880  (1  L. 
1880,  pp.  732,  733,  §  2),  amending  the  act  of  1873  (L.  1873, 
p.  844),  fixed  the  salary  of  the  police  clerks  of  the  city  at 
$3000.  It  is  claimed  by  the  plaintiff  that  this  does  not 
mean  the  police  clerks  designated  in  section  12  of  the 
amended  act,  but  police  clerks'  assistants.  I  see  no  ground 
for  such  a  construction. 

The  section  of  the  act  amended  distinguishes  particularly 
between  44  police  clerks  "  and  44  police  clerks'  assistants." 
The  former  are  to  be  appointed  for  four  years,  by  a  ma- 
jority of  the  whole  board  of  police  justices  voting  together, 
while  the  latter,  classed  by  the  section  with  stenographers 
and  interpreters,  are  appointed  but  for  two  years,  and  may 
be  appointed  by  a  majority  of  the  police  justices  attending 
any  regular  meeting.  If  the  amendatory  act  did  not  refer 
to  the  police  clerks,  nor  intend  to  reduce,  by  this  provision, 
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their  salary,  which  was  then  $4000,  to  $3000,  but  meant  the 
assistant  clerks,  whose  salary  was  then  $2000,  and  to  increase 
their  salary  to  $3000,  it  is  to  be  presumed  that  the  legisla- 
ture would  have  distinguished  the  latter  employes  by  desig- 
nating them  "  assistant  police  clerks "  as  they  had  been 
described  and  distinguished  from  the  others,  or  police  clerks, 
in  the  section  amended ;  especially  if  they  meant,  in  an  act 
the  object  of  which  was  to  reduce  the  burden  of  taxes,  to  in- 
crease the  salary  of  the  assistants  and  allow  the  salary  of 
the  principals  to  remain  as  it  was,  at  $4000,  which  would 
be,  as  respects  this  particular  item,  not  to  reduce  but  to  tn- 
crease  the  burden.  In  addition  to  which,  I  may  add  that, 
in  this  section  of  the  amendatory  act  of  1880,  the  assistants 
of  other  clerks  of  courts — such  as  the  clerks  of  the  Superior 
Court,  the  Court  of  Common  Pleas,  the  Marine  Court,  and 
the  District  Courts,  are  all  distinguished  from  the  clerks  of 
their  respective  courts  by  denominating  them  "assistants ;" 
and  if  the  legislature  meant  to  fix  the  salary  of  the  assis- 
tants of  the  police  clerks,  it  is  to  be  assumed  that  they 
would  have  designated  them  assistants,  as  they  did  in  fixing 
the  salaries  of  the  assistants  of  all  the  other  courts. 

This  is  a  local  act,  and  the  title  of  it,  in  my  opinion, 
sufficiently  expresses  the  subject,  as  an  act  amending  the 
previous  act  of  1873,  and  "  to  reduce  the  burden  of  taxes 
to  be  levied"  in  the  city  (People  v.  Briggs,  50  N.  Y.  553). 
It  amends  an  act  "  to  re-organize  the  local  government  of 
the  City  of  New  York,"  known  as  the  Amended  Charter  of 
1873.  The  amendment  is  of  the  76th  section  of  that 
charter  relating  t6  the  organization  of  the  Fire  Department, 
and  of  the  116th  section  of  it,  relating  to  the  payment  of 
annual  salaries  in  this  city.  The  subject  is  as  much  one 
subject  as  was  the  case  in  The  People  v.  Briggs  (supra) 
where  the  title  was,  simply,  an  act  to  amend  several  acts  in 
relation  to  the  City  of  Rochester.  The  subject  is  the 
organization  of  the  Fire  Department  of  the  city,  the  annual 
salaries  to  be  paid  from  moneys  raised  by  tax  in  the  city, 
and  provisions  relating  to  taxes,  estimates,  etc.,  all  relating 
to  the  city  and  to  its  municipal  management.     The  fixing 
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of  the  annual  salaries  by  this  amendatory  act  of  1880, 
including  that  of  the  office  held  by  the  plaintiff,  is  as  ger- 
mane to  the  general  subject  of  it  as  any  of  its  provisions. 
In  the  case  of  Huber  v.  The  People  (49  N.  Y.  132),  where 
the  title  of  the  act  was  an  act  making  provision  for  the 
government  of  the  City  of  New  York,  such  as  is  annually 
passed  by  the  legislature  of  the  state,  and  known  as  the 
annual  tax  levy  for  the  city,  it  was  held  that  a  provision 
relating  to  the  organization  of  a  court  of  criminal  jurisdic- 
tion, administering  and  enforcing  state  laws,  was  not  ex- 
pressed in  the  title  of  the  act ;  such  an  organization  being 
outside  of  the  subject  named  in  the  title ;  and  so  much  of 
it  was  therefore  declared  to  be  void.  The  act  of  1880  has 
no  such  objectionable  feature  in  it.  It  is  an  act  amenda- 
tory of  a  previous  act  for  the  re-organization  of  the  local 
government  of  the  City  of  New  York,  and  to  reduce  the 
burden  of  the  taxes  to  be  levied  in  said  city.  The  subject, 
as  stated  in  the  title,  is  general ;  but,  as  was  said  recently 
in  the  Court  of  Appeals,  in  The  Matter  of  the  Metropolitan 
Gas  IAglvt  Company  (85  N.  Y.  530),  in  respect  to  a  like 
general  title — "  to  make  further  provision  for  the  govern- 
ment of  the  City  of  New  York" — provisions  in  regard  to 
any  of  the  functions  of  the  corporation,  or  necessary  to  carry 
out  or  render  any  of  them  effective,  may,  so  far  as  this 
clause  of  the  constitution  is  concerned,  be  incorporated  in 
the  act  as  necessarily  connected  with  the  subject  matter  of 
its  title. 

It  was  held  in  The  People  v.  Hill*  (35  N.  Y.  449),  that  a 
local  act,  entitled  an  act  to  amend  an  act  w*hich  was  denoted 
merely  by  its  chapter  and  the  year  of  its  enactment,  did 
not  express  its  subject  in  the  title.  The  act  there  intended 
to  be  amended  contained  293  sections,  and  the  title  of  the 
amendatory  act  did  not  indicate  what  portion  or  section  of 
the  previous  act  it  was  intended  to  amend. 

In  the  subsequent  case  of  The  People  v.  Briggs  (50  N. 
Y.  561),  Chief  Justice  Church  said  that  if  the  title  of  the 
act  proposed  to  be  amended  had  been  inserted,  it  would 
have  been  free  from  the  constitutional  objection. 
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That  is  the  case  here.  The  amendatory  act  of  1880 
describes  the  act  to  be  amended  by  its  full  title,  by  the 
chapter,  and  the  date  of  its  passage ;  in  addition  to  which 
the  amendatory  act  is  declared  to  be  an  act  to  reduce  the 
burdens  of  taxes  to  be  levied  in  the  city.  And  when  we 
look  at  the  change  made  by  it  in  the  76th  section  of  the 
previous  act  of  1873,  relating  to  the  Fire  Department,  it 
may  well  be  that  the  changes  made  were  to  reduce  the  bur- 
den of  taxes;  as  the  powers  and  duties,  relating  to  buildings 
in  the  City  of  New  York,  of  the  previous  Department  of 
Buildings  in  the  city,  are  transferred  to  and  devolved  upon 
the  officers  of  the  Fire  Department.  The  other  provisions 
of  this  section  relate  to  the  management  of  this  department 
so  transferred  to  and  incorporated  in  the  Fire  Department;. 
to  the  annual  expenses  of  it,  the  salaries  of  the  employes, 
and  other  matters  relating  to  the  management  and  conduct 
of  the  department  after  its  transfer,  which  may — and  would 
seem  to — have  been  intended  as  a  more  economical  arrange- 
ment, which  would  reduce  the  burden  of  taxes  in  the  city, 
and  which  certainly  was  the  effect  of  the  amendment  of  the 
next  or  116th  section,  as  the  amendment  provided  for  a 
reduction  of  the  annual  salaries  of  the  numerous  public 
officers  named  therein  from  the  Mayor  downwards,  and  fixed 
the  salaries  of  many  officers,  not  before  fixed  by  the  charter, 
and  which  were,  as  in  the  case  now  before  us,  reduced. 

It  seems  to  me,  therefore,  that  the  title  "  to  reduce  the  bur- 
den of  taxes"  in  the  City  of  New  York,  expresses  the  general 
scope  and  design  of  the  act,  which  is  all  that  is  required  in 
compliance  with  the  section  of  the  constitution  {Harris  v. 
The  People,  59  N.  Y.  599 ;  Devlin  v.  The  People,  63  N.  Y. 
8;  Kerrigan  v.  Force,  68  N.  Y.  381 ;  Billings  v.  New  York, 
68  N.  Y.  413 ;  People  v.  Lawrence,  36  Barb.  177 ;  People  v. 
Commissioners  of  Taxes,  47  N.  Y.  501 ;  Matter  of  Vblkening, 
52  N.  Y.  650 ;  Greaton  v.  Griffin,  4  Abb.  Pr.  N.  S.  313 ; 
Matter  of  Van  Antwerp,  56  N.  Y.  261). 

The  office  of  police  clerk  is  not  a  county,  but  a  city  office 
(Devoy  v.  The  Mayor,  #c,  of  New  York,  36  N.  Y.  449),  and 
the  plaintiff,  as  such  clerk,  was  an  officer  within  the  provi- 
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sions  of  the  amendatory  act,  whose  salary  was  fixed  by  it  at 
$3000  annually.  I  am,  therefore,  of  opinion,  that  upon  the 
case  submitted,  the  plaintiff  is  entitled  to  judgment  for 
$750,  but  is  not,  from  the  terms  of  the  submission,  to 
recover  costs. 

Beach,  J. — I  concur  in  the  result  of  the  foregoing  opin- 
ion upon  the  ground  that  the  plaintiff  is  a  city  officer  (JDevoy 
v.  The  Mayor,  $c,  of  New  York,  36  N.  Y.  449),  and  that 
legislation  as  to  the  salaries  of  city  officers  may  be  embraced 
in  an  act  amending  the  city  charter. 

Judgment  accordingly. 


August  Werner  et  ah,  Respondents,  against  The  Metro- 
politan Life  Insurance  Company,  Appellants. 

(Decided  Jane  16th,  1882.) 

A  policy  of  life  insurance  was  expressed  to  be  in  consideration,  in  part,  of 
quarter-annual  payments  of  a  certain  amount,  on  or  before  specified 
days  of  every  year  during  the  continuance  of  the  policy;  and  it  stipu- 
lated for  the  payment  of  the  amount  of  insurance,  "provided"  (among 
other  things),  "this  policy  shall  have  been  maintained  in  full  force  and 
effect  by  the  payment  of  all  premiums  falling  due  hereon,  up  to  and 
including  the  date  mentioned  for  the  last  payment  thereof;'1  otherwise 
the  agreement  to  become  void.  A  subsequent  clause  declared  that  "  the 
payments  demanded  for  a  year's  insurance  under  this  contract  shall  be 
known  as  the  premium  hereof,  and  shall  in  all  cases  be  due  in  advance 
with  the  beginning  of  each  year.'1  Held,  that  a  failure  to  pay  a  quarterly 
instalment  of  the  premium  at  the  date  specified  forfeited  the  policy;  and 
that  a  tender  and  refusal  at  a  subsequent  date,  even  within  the  same 
year,  did  not  give  the  insured  a  right  of  action. 

Appeal  from  a  judgment  of  this  court  entered  upon 
overruling  a  demurrer  to  a  complaint. 

The  defendant  in  this  action  on  the  14th  day  of  May, 
1872,  issued  its  policy  of  insurance,  whereby,  amongst  other 
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things,  in  consideration  of  the  payment  of  the  sum  of  $26.93 
by  the  assured,  August  Werner,  of  New  York,  and  of  the 
quarter-annual  payments  of  a  like  amount,  to  be  paid  on  or 
before  12  o'clock  noon  of  the  14th  days  of  May,  August, 
November  and  February  in  every  year  during  the  continu- 
ance of  the  policy,  until  he  should  have  paid  ten  full  years' 
premiums,  it  insured  the  life  of  said  Werner  in  the  amount 
of  one  thousand  dollars  for  the  term  of  ten  years  ending 
with  the  14th  day  of  May,  1882.  The  policy  then  provided 
for  the  payment  of  the  amount  insured,  "provided  always 
the  terms  and  conditions  under  which  this  policy  is  issued 
shall  have  been  observed  by  the  person  whose  life  is  hereby 
insured,  and  provided  that  this  policy  shall  have  been  main- 
tained in  full  force  and  effect  by  the  payment  of  all  premi- 
ums falling  due  hereon  up  to  and  including  the  date  men- 
tioned for  the  last  payment  thereof.*'  The  policy  further 
provided  that  upon  the  surrender  of  the  policy  while  the 
same  is  in  force,  or  within  thirty  days  thereafter,  a  paid  up 
policy  will  be  issued  in  lieu  thereof.  The  policy  further 
provided  that  "  the  payment  demanded  for  a  year's  insu- 
rance under  this  contract  shall  be  known  as  the  premium 
hereof,  and  shall  in  all  cases  be  due  in  advance  with  the 
beginning  of  each  year.  Where  said  premium  is  divided 
into  quarterly  or  semi-annual  parts,  the  unpaid  portion  of 
the  year  of  death  shall  be  deducted  in  the  settlement  hereof." 
The  policy  further  provided  that  "the  said  premiums  must 
be  paid  on  or  before  the  days  above  mentioned  for  the  pay- 
ment thereof,"  &c. 

The  complaint,  of  which  the  policy  was  made  a  part,  set 
forth  that  plaintiffs  had  paid  the  premiums  thereon  in  quar- 
terly instalments,  as  stipulated,  up  to  and  including  May 
14th,  1879,  making  in  all  $780.97,  but  had  omitted  inadver- 
tently and  by  a  clerical  error  to  pay  the  instalment  of 
August  14th,  1879,  but  did  on  November  14th,  1879,  tender 
to  defendant  the  two  quarterly  instalments  then  due,  but 
that  defendant  refused  to  receive  the  same  or  to  continue 
the  said  insurance  for  the  full  amount  thereof;  that  plaint- 
iffs were  entitled,  accordiug  to  the  practice  of  the   said 
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company,  as  they  are  informed  and  believe,  to  a  paid  up 
policy  for  seven-tenths  of  the  full  sum  insured,  namely, 
seven  hundred  dollars.  That  on  October  15th,  1880,  they 
tendered  the  policy  for  surrender,  and  demanded  a  paid  up 
policy  as  aforesaid,  but  defendants  refused  to  accept  such 
surrender  or  issue  a  paid  up  policy. 

Defendants  demurred,  1.  For  misjoinder  of  parties  plaint- 
iff, in  that  August  Werner  is  not  a  proper  plaintiff,  and  has 
no  cause  of  action.  2.  Also  that  Phillipene  Werner,  his 
wife,  is  not  a  proper  plaintiff,  and  has  no  cause  of  action 
upon  the  matters  alleged.  3.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  issues  of  law  were  brought  to  trial  and  the  demurrer 
overruled,  with  leave  to  answer ;  the  defendant  failed  to 
answer,  and  plaintiffs  entered  judgment  upon  findings  of 
fact  according  to  the  allegations  of  the  complaint,  except 
that  the  value  of  the  polic}'  and  the  amount  of  the  paid  up 
policy  were  found  to  be  $600  instead  of  $700  as  alleged  in 
the  complaint;  and  from  the  judgment  thus  entered  this 
appeal  is  taken. 

Thomas  Q-.  Hitch,  for  appellant. 

Lucius  McAdam,  for  respondent. 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — 
The  question  presented  upon  this  appeal  is  whether  any 
forfeiture  of  the  policy  could  occur  in  case  the  party  assured 
should  omit  to  pay  any  portion  of  the  premium  until  the 
last  instalment  became  due.  At  first  it  may  seem  that  this 
is  too  broad  a  statement  of  the  proposition,  but  I  cannot  see 
why,  if  default  without  penalty  may  be  made  in  the  pay- 
ment of  the  first  instalment,  default  may  not  be  made  with 
like  impunity  in  the  payment  of  the  first  two,  and  if  in  the 
first  two,  certainly  a  default  in  the  first  three  payments 
would  involve  no  forfeiture.  The  claim  of  the  plaintiffs  is 
founded  upon  the  provision  of  the  policy  that  the  payments 
demanded  for  a  year's  insurance  shall  be  known  as  the 
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premium  thereof,  and  that  the  policy  is  maintained  in  force 
by  the  payment  of  all  premiums  falling  due  thereon,  and  it 
is  argued  that  as  the  payment  for  a  year's  insurance  is  the 
premium,  and  as  the  policy  is  kept  in  force  by  the  payment 
of  the  premiums  as  they  fall  due,  no  premium  (that  is,  pay- 
ments for  a  year's  insurance)  having  fallen  due  until  the 
last  quarter  payment  has  matured,  no  forfeiture  can  occur 
until  there  is  a  failure  to  pay  the  premium  on  or  before  the 
last  quarter  payment  has  become  due.  In  this  argument, 
however,  the  provision  as  to  how  each  year's  premium  shall 
be  paid  is  entirely  lost  sight  of.  The  policy  provides  that 
the  premium  for  each  year,  instead  of  being  paid  wholly  in 
advance,  as  the  clause  defining  a  premium  requires,  may  be 
paid  in  equal  quarterly  payments  on  or  before  twelve 
o'clock  noon  of  a  certain  day  in  each  of  the  months  therein 
specified,  and  so  much  of  the  premium  as  is  provided  to  be 
paid  on  each  of  these  days  falls  due  on  these  days,  and 
unless  these  quarter  days  fix  the  times  at  which  so  much  of 
the  premium  as  is  provided  to  be  paid  thereon  falls  due, 
then  there  is  no  time  at  which  the  premium  can  possibly 
fall  due.  At  the  time  fixed  for  the  payment  of  the  last 
quarter  the  whole  premium  does  not  fall  due,  any  more 
than  it  falls  due  at  the  time  fixed  for  the  payment  of  the 
first  quarter.  The  plain  construction  of  this  language  of 
the  policy  is  that  although  the  premium  is  defined  to  be  the 
payments  demanded  for  a  year's  insurance,  such  premium 
may  become  due  by  instalments,  and  when  the  date  for  the 
payment  of  any  instalment  passes,  the  portion  of  the 
premium  represented  by  such  instalment  can  never  be  said 
to  fall  due  at  any  future  period,  and  the  premium  can 
never  then  be  paid  as  it  falls  due. 

In  the  case  of  Willis  v.  O'Brien  (35  Super.  Ct.  536) 
language  somewhat  similar,  contained  in  a  chattel  mort- 
gage, was  thus  construed.  The  condition  of  the  mortgage 
was,  that  if  the  mortgagor  should  pay  the  mortgagee 
(plaintiff)  the  "full  sum  of  $695  lawful  money  of  the 
United  States,  one  note,  $95,  to  be  paid  on  the  14th  of 
September,  1869,  and   twelve  monthly  notes  at  $50  per 
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note,  to  be  paid  on  the  first  day  of  each  and  every  month, 
making  the  whole  amount  to  be  paid  in  twelve  months  and 
one  week  from  date,  then  these  presents  shall  be  void." 
The  mortgage  further  provided  that  in  case  "default  shall 
be  made  in  the  payment  of  the  said  sum  above  mentioned, 
then "  it  should  be  lawful  for  the  plaintiff  to  take  the 
property  mortgaged,  and  until  "default  be  made  in  the 
payment  of  the  said  sum  of  money,"  the  mortgaged  prop- 
erty should  remain  in  the  peaceable  possession  of  the 
mortgagor.  The  mortgagor  having  made  default  in  the 
payment  of  some  of  these  instalments,  the  mortgagee  claimed 
possession  of  the  property,  and  the  court  held  that  he  was 
entitled  to  possession,  there  having  been  a  default  in  the 
payment  of  the  gross  sum  in  not  paying  the  instalments 
as  they  became  due.  This  case  seems  to  be  entirely  analo- 
gous to  the  one  at  bar,  and  proceeds  upon  the  same  prin- 
ciple as  has  heretofore  been  attempted  to  be  stated. 

The  judgment  appealed  from  should  be  reversed  and  the 
defendant  have  judgment  upon  the  demurrer,  with  costs. 

J.  F.  Daly,  J.,  concurred. 

Judgment  reversed,  and  judgment  for  defendant  ordered 
on  demurrer,  with  costs. 


Elizabeth  M.  Hurry,  Respondent,  against  Herbert  G. 
Coffin,  Appellant. 

(Decided  July  17th,  1882.) 

An  appeal  may  be  taken  to  this  court  from  a  judgment  of  a  district  court 
in  the  City  of  New  York  entered  against  a  defendant  upon  his  failure  to 
appear. 

Appeal  from  a  judgment  of  a  district  court  in  the  City 
of  New  York. 
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A  summons,  and  a  complaint  which  was  defectively  veri- 
fied, were  duly  served  upon  the  defendant.  Upon  the  return 
day  of  the  summons  the  defendant  failed  to  appear,  and  the 
plaintiff  took  judgment  without  proof,  as  though  his  com- 
plaint had  been  sufficiently  verified ;  and  from  the  judgment 
thus  rendered  the  defendant  appealed. 

Benjamin  Yate$,  for  appellant. 

Randolph  Surry,  for  respondent. 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — 
The  sufficiency  of  the  verification  of  the  complaint  it  is  not 
necessary  to  consider  now,  as  it  was  conceded  to  be  defect- 
ive upon  the  argument  of  this  appeal  by  the  counsel  for 
the  respondent;  but  we  will  confine  ourselves  to  the  objec- 
tion that  no  appeal  lies  from  a  judgment  entered  by  default. 

That  this  is  true  in  respect  to  the  judgments  of  courts  of 
record,  seems  to  be  sufficiently  established  by  the  case  of 
Maltby  v.  Greene,  (3  Abb.  Ct.  of  App.  Dec.  144;  1  Keyes 
548),  and  cases  there  cited ;  but  that  a  different  rule  pre- 
vails in  respect  to  appeals  from- judgments  entered  by 
default  in  the  district  courts  seems  to  be  equally  well 
settled,  as  the  Code  of  Civil  Procedure  has  made  express 
provision  for  appeals  from  judgments  in  cases  where  the 
defendant  has  not  appeared.  Section  3207  of  the  Code 
provides  that  section  3126  applies  to  actions  upon  contract 
brought  in  a  district  court  of  the  City  of  New  York.  Sec- 
tion 3126  provides  for  the  entry  of  judgment  upon  a  pro- 
perly verified  complaint  without  proof.  Section  3213 
provides  that  an  appeal  from  a  judgment  rendered  in  a 
district  court  of  the  City  of  New  York  may  be  taken  in  the 
cases  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteen  of  this  act  with  respect 
to  an  appeal  to  a  county  court  from  a  judgment  rendered 
by  a  justice  of  the  peace,  and  not  otherwise ;  and  that 
such  appeal  must  be  taken  to  the  Court  of  Common  Pleas 
for  that  city  and  county.     Section  3046,  being  part  of  said 
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article  first,  above  mentioned,  provides  that  "an  appeal 
must  be  taken  within  twenty  days  after  the  entry  of  the 
judgment  in  the  justice's  docket,  except  that  when  a  defend- 
dant  appeals  from  a  judgment  rendered  in  an  action  wherein 
he  did  not  appear  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken,"  &c. 

This  language  clearly  shows  that  appeals  may  be  taken 
from  judgments  entered  in  the  district  courts  where  the 
defendant  did  not  appear,  and  such  appeals  were  for  a  long 
time  the  only  method  for  opening  a  default  taken  in  such 
courts.  Such  appeals  were  entertained  in  the  cases  of 
Howard  v.  Brown,  (2  E.  D.  Smith  247)  and  of  Jones  v. 
Pridham,  (3  E.  D.  Smith  155),  and  judgment  reversed  for 
want  of  sufficient  proof  of  the  plaintiffs  claim. 

The  right  of  appeal  was  in  no  way  abridged  by  the  giving 
of  the  power  to  open  defaults  to  the  district  courts  them- 
selves. 

This  appeal  being  authorized,  and  there  being  no  proof 
of  the  plaintiffs  claim,  the  complaint  not  being  properly 
verified,  the  judgment  cannot  be  sustained. 

Had  we  any  discretion  upon  the  subject,  we  would  not 
give  costs,  but  the  statute  has  placed  that  question  beyond 
our  control  (Alburti%  v.  McCready,  2  E.  D.  Smith  39). 

The  judgment  must  be  reversed. 

Van  Hoesen,  J. — It  has  always  been  the  rule  that, 
though  the  defendant  did  not  appear  in  an  action  before  a 
justice  of  the  peace,  the  plaintiff  could  not  obtain  judgment 
without  proving  his  cause  of  action  by  legal  evidence 
(2  Wait's  Law  and  Practice,  635,  and  the  cases  there 
cited).  Where  the  complaint  is  properly  verified,  and  is 
served  with  the  summons,  the  Code  of  Civil  Procedure, 
sections  3207  and  3126,  provides  that  no  proof  of  the  cause 
of  action  will  be  required  in  an  action  to  recover  for  a 
breach  of  contract.  Where  the  complaint  is  not  verified, 
or  where  it  is  not  verified  "in  like  manner  as  a  verified 
pleading  in  the  Supreme  Court,"  the  district  court  has  no 
authority  to  enter  judgment  without  proof  of  the  plaintiff's 
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demand,  notwithstanding  the  defendant's  non-appearance 
at  the  trial.  An  appeal  has  always  lain  to  the  county 
court,  or  to  the  Court  of  Common  Pleas,  from  a  judgment 
rendered  in  a  district  court  or  by  a  justice  of  the  peace, 
where  the  plaintiffs  cause  of  action  has  not  been  proved 
(see  authorities  already  cited). 

Judgment  reversed. 


William  Thompson,  Appellant,  against  Maktha  E.  Gray, 
Administratrix,  &c,  of  William  A.  Gray,  Deceased, 
Respondent. 

(Decided  June  5th,  1882.) 

Upon  the  dissolution  of  a  copartnership,  one  of  the  members  of  it  filed  a 
certificate  and  published  a  notice  that  its  business  would  be  continued 
by  him  in  the  firm  name,  but  it  did  not  appear  from  the  certificate,  that 
the  copartnership  was  within  the  terms  L.  1854,  c.  400.  He  did,  how- 
ever, thereafter  continue  the  business  in  the  name  of  the  former  firm. 
Held,  that  by  so  continuing  the  business  and  purchasing  goods  upon 
credit  in  that  name,  he  did  not  become  liable  to  the  seller  in  an  action 
for  obtaining  such  goods  by  fraudulent  representations. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court. 

The  facts  are  stated  in  the  opinion. 
Wakeman  <f  Latting,  for  appellant. 
Winfield,  Leeds  £  Morse,  for  respondent. 

Charles  P.  Daly,  Chief  Justice. — This  judgment  should 
be  affirmed.  The  plaintiff's  cause  of  action,  as  set  forth  in 
the  complaint,  was  that  the  defendant  William  A.  Gray 
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represented  to  the  plaintiff  that  he  was  a  member  of.  a  firm 
doing  business  in  this  city,  under  the  name  of  "  John  Gray's 
Sons,"  composed  of  himself  and  another  of  the  sons  of  John 
Gray ;  that  he  represented  to  the  plaintiff,  through  others, 
that  the  said  firm  was  solvent ;  that  believing  said  repre- 
sentations to  be  true,  the  plaintiff  sold  him  a  bill  of  mer- 
chandise, which  he  would  not  have  done  but  for  the  said 
representations,  and  received  therefor  his  promissory 
notes,  made  in  the  name  of  and  signed  "John  Gray's 
Sons ; "  that  when  the  sale  was  made,  and  these  notes  were 
given,  there  was  no  such  firm  as  John  Gray's  Sons ;  that 
the  firm  of  that  name  had  been  dissolved  several  years  pre- 
viously, and  that  William  A.  Gray  continued  thereafter  to 
use  the  name  of  said  firm  contrary  to  the  statute  and  with 
intent  to  defraud  the  plaintiff,  and  obtain  from  him  goods 
by  said  fraud  and  false  credit ;  that  at  the  time  of  the  sale 
and  the  giving  of  the  notes  William  A.  Gray  was  insolvent 
and  knew  himself  to  be  so ;  and  that  three  months  there- 
after and  before  the  notes  matured,  he  made  an  assignment 
to  his  father-in-law,  preferring  his  father-in-law  and  other 
creditors  in  the  assignment  to  the  amount  of  $24,000,  an 
amount  more  than  sufficient  to  absorb  all  his  assets. 

No  such  cause  of  action  as  this  was  proved.  All  that 
was  proved  on  the  part  of  the  plaintiff  was  that  William  A. 
Gray  and  Edward  C.  Gray,  in  the  years  1875  and  1876 
were  engaged  in  business  in  this  city,  under  the  firm  name 
of  "John  Gray's  Sons;"  that  on  or  before  the  12th  of  June, 
1876,  the  firm  was  dissolved,  Edward  C.  Gray  retiring 
therefrom ;  that  on  that  day  William  A.  Gray  filed  a  cer- 
tificate in  the  County  Clerk's  office,  in  this  city,  setting 
forth  the  copartnership  between  himself  and  Edward  C. 
Gray,  stating  that  it  had  existed  for  seven  months  and 
twenty  days;  that  it  had  been  dissolved  by  Edward  C. 
Gray  retiring  therefrom ;  that  the  business  of  said  firm  was 
to  be  continued  by  the  remaining  member,  William  A. 
Gray,  and  that  he  was  the  person  then  and  thereafter  deal- 
ing under  the  firm  name  of  John  Gray's  Sons ;  a  copy  of 
which  certificate,  after  the  filing  thereof,  was,  in  the  form  of 
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a  notice,  published  in  The  Daily  Register^  of  this  city,  once 
a  week  for  four  successive  weeks  thereafter ;  and  this  con- 
tinuation of  the  business  by  William  A.  Gray  in  the  name 
of  the  former  firm  of  John  Gray's  Sons  was  the  representa- 
tion, and  the  only  one,  relied  upon  by  the  plaintiff  as 
fraudulent. 

It  appeared  that  the  plaintiff  knew  nothing  of  any  such 
firm  as  John  Gray's  Sons  until  after  the  purchase  alleged  to 
be  fraudulent.  The  sale  was  not  made  by  the  plaintiff,  but 
by  A.  Wakeman,  Jr.,  who  at  the  time  was  acting  as  the  plaint- 
iff's manager.  Wakeman  knew  of  the  firm  of  John  Gray's 
Sons  from  about  the  latter  part  of  1875.  He  knew  William 
A.  Gray,  but  the  first  business  transaction  that  he  had  with 
him  or  the  firm  was  by  a  sale  of  goods  in  July,  1879.  He 
then  went  to  the  place  of  business,  111  Chambers  Street, 
and  asked  for  Mr.  Gray.  A  person  he  was  accustomed  to 
see  there,  and  whom  he  supposed  to  be  a  member  of  the 
firm,  asked  him  what  Mr.  Gray,  and  he  saw,  as  would 
appear  from  the  evidence,  William  A.  Gray,  and  effected  a 
sale  of  Mexican  hammocks,  for  which  notes  were  given, 
which  have  been  paid.  This  was  in  July,  1879.  The  sale 
relied  upon  as  fraudulent  was  afterwards,  on  the  2d  of 
August,  1879,  and  was  also  of  hammocks.  It  was  the  one 
for  which  the  two  promissory  notes  referred  to  were  given. 
No  representation  by  William  A.  Gray  to  Wakeman,  on 
either  of  these  sales,  was  shown. 

There  was  nothing  to  prove  that  either  Wakeman  or  his 
principal  relied  upon  Edward  C.  Gray's  being  then  a  mem- 
ber of  the  firm,  or  that  either  of  them  knew  anything  about 
him.  On  the  contrary,  Wakeman  testified  that  he  supposed 
the  person  of  whom  he  inquired  for  Mr.  Gray  was  one 
of  the  firm,  until  the  failure,  when  he  found  he  was  not, 
and  that  the  plaintiff  then  first  learned  who  was  repre- 
sented by  the  name  of  John  Gray's  Sons.  As  I  have 
already  said,  the  only  representation  relied  upon  as  false 
and  fraudulent  was  William  A.  Gray's  continuing  the 
business  in  the  name  of  the  former  firm  of  John  Gray's 
Sons. 
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We  have  a  statute  in  this  state  (L.  1883,  c.  281),  declar- 
ing it  to  be  a  misdemeanor  for  any  person,  except  com- 
mercial partnerships  located  and  transacting  business  in 
foreign  countries  (L.  1849,  c.  347),  to  transact  business  in 
the  name  of  a  partner  not  interested  in  his  firm,  the  object 
of  the  statute  as  declared  in  its  title  being  to  prevent  per- 
sons transacting  business  in  fictitious  names,  and  for  doing 
which  under  this  statute  a  fine  may  be  imposed,  not  exceed- 
ing one  thousand  dollars.  We  have  also  a  statute  author- 
izing the  continuation  of  copartnership  names  by  firms 
having  business  relations  with  foreign  countries,  where  the 
business  is  continued  by  some  or  any  of  the  copartners  or 
their  assigns  or  appointees,  upon  complying  with  certain 
conditions,  such  as  filing  a  certificate,  etc.  (L.  1854,  c.  400). 

The  certificate  filed  by  William  A.  Gray  does  not  show 
that  his  firm  was  one  the  name  of  which  might,  under  these 
statutes,  be  continued  after  the  withdrawal  of  the  other 
partner ;  for  it  does  not  state  that  the  firm  had  business 
relations  with  foreign  countries.  The  certificate,  therefore, 
filed  by  him,  and  the  notice  published,  were  of  no  effect. 
These  acts  gave  him  no  authority  to  continue  the  business 
under  the  name  of  the  former  firm,  and  his  doing  so  was  an 
unlawful  act  for  which  he  might  have  had  imposed  upon 
him  a  fine. 

Whilst  this  is  true,  no  such  conclusion  can  be  drawn 
from  his  acts  as  that  claimed  by  the  plaintiff,  that  he  con- 
tinued the  firm  name  with  the  fraudulent  intention  of 
inducing  those  from  whom  he  should  thereafter  purchase 
goods  to  suppose  that  Edward  C.  Gray  still  continued  in 
the  business ;  that  the  firm  thereafter  consisted  of  himself 
and  Edward  C.  Gray  or  of  himself  and  any  other  person  or 
persons ;  for,  on  the  contrary,  by  the  certificate  which  he 
filed  and  the  notice  which  he  had  inserted  in  The  Daily 
Register  he  gave  publicity  to  the  fact,  in  the  language  of 
the  certificate  and  of  the  advertisement,  that  he  was  the 
person  then  and  thereafter  dealing  under  the  firm  name  of 
John  Gray's  Sons.  What  he  did  negatives  the  presumption 
of  any  such  fraudulent  intent  as  the  one  averred  in  the 
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complaint,  that  he  continued  to  use  the  name  of  John 
Gray's  Sons  with  a  design  to  defraud  the  plaintiff,  and 
obtain  goods  by  said  fraud  and  false  credit ;  and  this  is  all 
there  was  in  the  case.  There  was  no  foundation  therefore 
for  any  such  action.  The  judge  properly  directed  the  jury 
to  find  for  the  defendant,  and  the  decision  of  the  General 
Term  of  the  Marine  Court  affirming  the  judgment  for  the 
defendant  was  correct. 

Van  Brunt  and  Beach,  JJ.,  concurred. 

i 
Judgment  affirmed,  with  costs. 


William  C.  Thayer,  Plaintiff,  against  Charles  Hol- 
land, Defendant. 

[Special  Term.] 

(Decided  May,  1882.) 

A  defendant  is  entitled  to  costs,  as  of  course,  upon  the  dismissal  of  the 
complaint,  although  he  has  set  up  and  afterwards  withdrawn  a  counter- 
claim. 

Motion  for  an  allowance. 

The  facts  are  stated  in  the  opinion. 

Abbott  Brother^  for  plaintiff. 

Kelley  ft  McUae,  for  defendant. 

Van  Hoesen,  J. — The  complaint  was  dismissed,  and 
the  defendant  is  the  prevailing  party  as  to  the  cause  of 
action  which  constituted  plaintiffs  claim.  The  right  of 
defendant  to  recover  costs  follows  as  a  matter  of  course. 
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The  plaintiff  insists,  however,  that  he  is  entitled  to  costs 
against  defendant,  inasmuch  as  no  recovery  was  had  upon 
the  counter-claim,  and  that  the  costs  that  follow  the  dismis- 
sal of  the  complaint  should  be  offset  against  the  costs  that 
ought,  as  he  contends,  to  be  awarded  to  him  upon  the  dis- 
missal of  the  counter-claim.  The  counter-claim  was  with- 
drawn, not  dismissed;  but  even  if  there  had  been  a  dismissal 
the  plaintiff  would  have  no  right  to  costs.  There  is  one 
case,  and  only  one  (Kalt  v.  Lignot,  3  Abb.  Pr.  190),  that 
gives  color  to  the  plaintiff's  pretension,  but  long  ago  the 
Court  of  Common  Pleas,  in  Crane  v.  Holcomb  (2  Hilt.  269), 
refused  to  follow  it.  In  Kalt  v.  Lignot,  which  was  an  action 
ex  contractu,  the  plaintiff  established  his  claim  in  part,  and 
the  defendant  established  his  counter-claim  in  part,  so  that 
the  plaintiff's  damages  were  less  than  fifty  dollars,  but  nev- 
ertheless the  court  refused  to  give  the  defendant  the  costs 
of  the  action,  and  held  that  as  the  plaintiff  was  entitled  to 
costs  as  the  prevailing  party  upon  his  claim,  and  the  defen- 
dant to  costs  as  the  prevailing  party  upon  his  counter-claim, 
it  was  equitable  that  the  defendant's  costs  should  be  set  off 
against  the  plaintiff's.  As  was  said  in  Crane  v.  Holcomb,  no 
warrant  for  this  practice  can  be  found  in  the  Code.  Costs 
go  to  the  plaintiff  when  he  recovers  judgment  upon  the 
cause  of  action  set  up  in  his  complaint.  Then  he  is  the 
prevailing  party.  If  an  offset  equal  to  or  greater  than  the 
amount  of  his  claim  is  established,  he  is  not  the  prevailing 
party  though  he  conclusively  prove  his  entire  cause  of  action. 
The  defendant  prevails  when  he  defeats  the  plaintiff's  claim, 
whether  by  establishing  a  counter-claim  larger  than  the 
plaintiff's  claim,  or  by  disproving  the  plaintiffs  demand. 
Costs  follow  the  judgment.  The  party  in  whose  favor  judg- 
ment is  to  be  entered  is  the  prevailing  party,  and  is,  except 
in  actions  cognizable  by  a  justice  of  the  peace,  entitled  to  the 
costs.  If  the  plaintiff  fails  to  make  out  his  case,  the  defend- 
ant is  entitled  to  judgment.  It  matters  not  that  the  defend- 
ant has  failed  to  establish  the  counter-claim  that  he  has  set 
up;  he  is  still  entitled  to  judgment  and  to  costs  if  the  plaintiff 
does  not  get  a  judgment.     If  Kalt  v.  Lignot  were  the  law, 
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it  would  be  necessary  to  set  off  the  costs  in  every  case  in 
which  the  defendant  proved  a  counter-claim,  though  the 
plaintiff  should  prevail  in  the  action  and  recover  judgment 
for  hundreds  of  thousands  of  dollars.  Such  a  construction 
of  the  Code  would  be  a  surprise  to  the  profession.  The 
common  sense  of  the  bar  recognizes  the  fact  that  the  pre- 
vailing party  is  he  in  whose  favor  the  final  judgment  goes. 
The  final  judgment,  not  the  result  of  the  contest  over  some 
of  the  questions  in  the  controversy,  determines  the  right  to 
costs. 

The  case  was  difficult  and  extraordinary,  and  the  defend- 
ant should  have  an  allowance  of  $100. 

Order  accordingly. 


Isaac  Lazarus,  Plaintiff,  against  Moses  Heilman  et  al, 
Defendants. 

[Special  Term.] 

(Decided  August,  1882.) 

In  an  action  for  waste  in  demised  premises,  brought  against  the  lessee  by  a 
purchaser  from  the  lessor  having  notice  of  the  lease  and  of  an  agreement 
contained  therein  for  the  sale  of  the  premises  by  the  lessor  to  the  lessee, 
the  latter  may  set  up  such  agreement  as  a  counter-claim,  and  demand 
specific  performance  of  it  by  the  plaintiff. 

A  judgment  for  specific  performance  in  such  a  case  may  provide  that  the 
amount  of  a  mortgage  upon  the  property  be  deducted  from  the  purchase 
money;  that  the  defendant  pay  interest  on  the  purchase  money,  and  the 
plaintiff  interest  on  the  mortgage;  that  taxes  confirmed  after  the  time 
when  the  deed  should  have  been  delivered  be  borne  by  the  defendant, 
and  the  plaintiff  account  for  the  rents  and  profits  from  the  same  time; 
and  that  if  the  defendant  fail  to  complete  the  purchase  within  a  speci- 
fied time,  his  counter-claim  shall  be  dismissed  and  the  plaintiff  have 
judgment  against  him  for  treble  damages  for  the  injuries  to  the  property. 

Trial  of  an  action  to  restrain  injuries  to  real  property 
and  to  recover  damages  for  injuries  committed. 
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The  complaint  alleged  that  the  defendant,  Moses  Heil- 
man, in  February,  1880,  hired  from  one  Gustav  Ramsperger 
a  house  and  lot  then  owned  by  the  latter  for  the  term  of 
two  years  from  May  1st,  1880,  by  a  lease,  a  copy  of  which 
was  annexed  ;  that  at  the  time  of  the  execution  and  deliv- 
ery of  said  lease  plaintiff  was  in  the  occupancy  of  said 
house  as  a  tenant  of  Ramsperger,  and  that  Ramsperger, 
refusing  on  various  grounds  to  recognize  the  lease  to  Heil- 
man, agreed  to  indemnify  plaintiff  against  any  claim  under 
it  on  the  part  of  Heilman,  and  re-let  said  house  to  plaintiff 
for  one  year  from  May  1st,  1880,  and  plaintiff  continued  in 
possession ;  that  Heilman  brought  an  action  of  ejectment, 
based  upon  his  lease,  against  plaintiff,  in  which  possession 
of  the  premises  was  awarded  to  Heilman ;  that  on  April 
18th,  1881,  pending  an  appeal  from  the  judgment,  in  that 
action,  plaintiff  purchased  from  Ramsperger,  and  Ramsper- 
ger conveyed  to  plaintiff,  the  house  and  lot,  and  plaintiff  had 
since  been  and  still  was  the  owner  thereof;  that  in  May, 
1881,  he  was  removed  therefrom  by  the  sheriff  under  execu- 
tion in  the  action  of  ejectment  brought  by  Heilman,  and 
thereupon  Heilman  entered  and  took  possession,  and  caused 
Herman  G.  Walthers,  the  other  defendant,  to  occupy  the 
said  house  with  him ;  and  that  both  defendants,  wrongfully 
intending  to  injure  the  plaintiff,  had  wantonly  and  ma- 
liciously damaged  and  defaced,  and  were  still  wantonly  and 
maliciously  damaging  and  defacing  the  premises. 

The  complaint  further  set  forth  various  specific  acts  of 
the  defendants  injurious  to  the  property,  and  various  viola- 
tions by  them  of  covenants  contained  in  the  lease  to  Heil 
man  and  alleged  damage  to  plaintiff  from  the  wrongful  acts 
of  the  defendants;  and  it  demanded  that  defendants  be 
enjoined  from  continuing  the  injuries,  and  that  plaintiff 
recover  his  damages,  and  have  other  relief,  as  might  be 
proper. 

The  answer  of  the  defendant  Heilman  alleged  the  execu- 
tion and  delivery  by  Ramsperger  to  him  of  the  lease  of  the 
said  house  and  lot  for  two  years  from  May  1st,  1880,  and 
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that  said  lease  contained  an  agreement  for  the  sale  of  the 
demised  premises  to  him,  as  follows : 

u  And  it  is  further  agreed  between  the  parties  to  these 
presents  that  the  party  of  the  first  part  agrees  to  sell  to  the 
party  of  the  second  part,  and  the  party  of  the  second  part 
agrees  to  buy  from  the  party  of  the  first  part,  the  house 
and  lot  herein  leased,  for  the  sum  of  eight  thousand  dollars, 
lawful  money  of  the  United  States,  as  per  special  agree- 
ment signed  in  the  same  time  with  this  lease ;  a  sale  of  the 
property  voids  this  lease  and  can  be  effected  at  any  time 
during  the  term  of  the  lease  upon  two  ntonths'  previous 
notice  given  to  the  party  of  the  first  part  by  the  party  of 
the  second  part  of  his  intention  to  effect  the  sale." 

The  answer  further  alleged  that  the  lease  had  been  duly 
recorded,  and  that  plaintiff  had  personal  knowledge  of  it ; 
that  on  July  30th,  1881,  defendant  Heilman  duly  gave  to 
Ramsperger  and  plaintiff  the  notice  of  his  intention  to  pur- 
chase required  by  the  agreement  contained  in  the  lease* 
and  thereafter  made  a  tender  of  the  purchase  money  to 
each  of  them,  and  demanded  a  conveyance  of  the  property 
to  him,  which  they  refused ;  and  after  making  other  affirma- 
tive allegations,  and  denials  of  the  allegations  in  the  com- 
plaint of  injury  to  the  property,  &c,  demanded  judgment 
that  the  deed  from  Ramsperger  to  plaintiff  be  declared 
void  as  to  defendant  Heilman,  and  for  a  specific  performance 
of  the  contract  to  convey,  and  for  other  and  further  relief. 

The  reply  of  the  plaintiff  denied  generally  the  allegations 
of  this  answer  tending  to  establish  a  counter-claim. 

The  answer  of  the  defendant  Walthers  denied  generally 
all  the  material  allegations  of  the  complaint. 

Kurzman  ft  Teaman,  for  plaintiff. 

George  F.  Langbein  and  Albert  Cardozo,  for  defendants. 

Van  Hoesen,  J. — The  house,  no  doubt,  needs  a  thorough 
overhauling,  but  the  greater  part  of  the  repairs  that  are 
necessary  are  required  upon  those  parts  of  the  building 
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that  were  not  injured  by  the  defendants.  The  house  has 
suffered  from  shrinkage  and  other  natural  causes,  and  from 
necessary  and  ordinary  wear  and  tear.  It  has  also  suffered 
from  the  acts  of  the  defendants  Heilman  and  Walthers. 
From  their  own  admissions,  it  is  evident  that  many  things 
they  did  were  not  consistent  with  the  ordinary  care  a  tenant 
should  take,  and  that  from  their  acts  there  resulted  an  injury 
for  which,  unless  Heilman  be  the  owner  of  the  property, 
Lazarus  should  recover  damages.  I  throw  out  of  consid- 
eration every  injury  save  those  for  which  I  think  Heilman 
and  Walthers  are  answerable,  and  then  I  think  it  will 
require  8300  to  repair  the  damage  done  by  Heilman  and 
Walthers ;  and  I  am  also  of  opinion  that  the  premises  are 
worth  8300  less  than  they  would  have  been  worth  if  that 
damage  had  not  been  done.  For  those  damages  the  plaintiff 
should  have  judgment,  unless  the  defendant  Heilman  com- 
pletes the  purchase  of  the  house  in  the  manner  to  be  settled 
by  the  judgment.  Here  is  an  action  for  damages,  and  the 
person  who  did  the  damage  says,  in  substance,  "If  I  did  all 
you  say,  the  injury  was  committed  upon  property  of  which 
I  am  the  equitable  owner,  and  of  which  I  ask  to  be  declared 
the  legal  owner."  If  the  fact  be  that  he  is  the  owner  of 
the  building  that  he  injured,  the  loss  falls  on  himself  and 
not  on  Lazarus. 

It  is  objected  that  in  this  action  the  defendant  Heilman 
cannot  by  wa)'  of  counter-claim  demand  a  specific  perform- 
ance of  the  contract  by  which  Ramsperger,  the  plaintiffs 
grantor,  agreed  to  convey  the  property  to  him,  but  there  is, 
in  my  opinion,  authority  for  the  pleading  of  the  counter- 
claim. The  case  of  the  Glen  £  Hall  Manuf.  Co.  v.  Hall  (61 
N.  Y.  226),  and  Carpenter  v.  Manhattan  Life  Ins.  Co.  (22 
Hun  49),  go  far  to  show  that  the  Code  warrants  such  a 
counter-claim  in  such  an  action  as  this.  Formerly  there 
would  have  been  two  actions,  an  action  and  a  cross  action, 
but  the  same  result  would  have  been  reached.  The  case 
then  is  to  be  regarded  as  if  Heilman  were  the  plaintiff  seek- 
ing a  specific  performance  of  his  contract  with  Ramsperger. 
Lazarus  bought  the  property  from  Ramsperger,  with  actual 
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notice  of  the  prior  agreement  between  Ramsperger  and 
Heilman,  and  Lazarus  stands,  therefore,  in  Ramsperger's 
shoes.  Lazarus  is  the  proper  party  to  convey  the  property 
to  Heilman  (Pomeroy  on  Specific  Performance,  §  465,  and 
cases  cited). 

It  is  true  that  the  contract  may  be  construed  as  giving  to 
Heilman  an  option  to  take  or  not  to  take  the  property,  but 
that  being  conceded,  it  appears  that  Heilman  has  elected  to 
take  it,  and  the  contract  is  not  to  be  defeated  for  a  want  of 
mutuality.  No  objection  has  been  made  that  the  contract 
is  so  incomplete  that  its  intent  cannot  be  ascertained  with 
certainty,  and  I  think  that  Lazarus  should  be  compelled  to 
perform  it  specifically.  Heilman  is  bound  to  pay  $8000. 
From  this  is  to  be  deducted  the  amount  of  the  mortgage 
(4  Duer  86 ;  51  N.  Y.  21).  Heilman  is  to  pay  interest  on 
88000,  the  unpaid  purchase  money,  and  Lazarus  must  pay 
the  interest  on  the  mortgage.  The  taxes  that  have  been 
confirmed  since  the  time  at  which  the  deed  should  have 
been  delivered  must  be  borne  by  Heilman.  Lazarus  should 
account  to  Heilman  for  the  rents  and  profits  of  the  property, 
including  a  fair  rental  for  the  part  occupied  by  himself, 
from  the  time  just  designated.  From  the  terms  of  the  con- 
tract it  appears  that  Ramsperger  had  two  months  in  which  ' 
to  execute  a  conveyance,  from  the  time  that  Heilman  might 
give  him  notice  of  his  intention  to  purchase  the  property. 
As  this  notice  was  given  on  July  30th,  1881,  the  date  at 
which  the  deed  might  have  been  delivered,  and  the  date 
which  must  therefore  be  considered  as  the  time  at  which 
the  transaction  should  be  closed,  is  September  80th,  1881. 
A  general  covenant  of  warranty  is  required,  and  a  fee  sim- 
ple must  be  conveyed  (Pomeroy  on  Specific  Performance, 

§  164)- 

A  referee  will  be  appointed  to  see  that  these  provisions 

are  carried  into  effect.  If,  within  thirty  days  after  the  find- 
ings are  signed,  Heilman  places  at  the  disposal  of  the  referee 
the  money  required  to  be  paid,  and  offers  on  his  part  to 
complete  the  purchase  on  the  terms  specified  in  the  findings, 
a  decree  or  judgment  will  be  entered  for  the  dismissal  of 
Vol.  XI.— 13 
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the  plaintiffs  complaint  and  for  the  specific  performance  by 
Lazarus  of  the  contract.  The  costs  of  the  action,  with 
an  allowance  of  one  hundred  dollars,  will  then  be  awarded 
to  Heilman.    No  costs  will  be  allowed  to  Walthers. 

If,  on  the  other  hand,  Heilman  should  not  within  the 
time  specified  place  the  requisite  money  at  the  disposal  of 
the  referee  for  the  purpose  of  carrying  out  the  contract  of 
purchase  in  the  manner  provided  by  the  findings,  and  offer 
to  complete  the  purchase,  then  judgment  shall  be  entered 
dismissing  the  counter-claim,  and  a  judgment  in  favor  of  the 
plaintiff  against  Heilman  and  Walthers,  for  $900,  treble 
damages,  shall  be  entered,  with  costs  and  an  allowance  of 
five  per  cent  on  $900  (see  4  Duer,  86). 

Heilman  has  sa/d  in  his  protestation  which  forms  part  of 
his  answer  before  Judge  Nehrbas,  that  he  did  not  want 
the  property.  In  this  action  he  professes  a  desire  to  buy  it, 
but  confesses  he  has  not  means  of  his  own  sufficient  to  com- 
plete the  contract ;  though  he  proved  that  some  one  was 
willing  to  lend  him  the  requisite  money.  That  person  is 
not  before  the  court,  and  is  at  liberty  at  any  time  to  change 
his  mind.  If  Heilman  cannot  or  will  not  complete  his  con- 
tract, Lazarus  should  recover  compensation  for  the  injury 
done  to  the  house.  If  it  be  Lazarus'  house  that  was  injured, 
Heilman  should  pay  the  damages,  and  Lazarus9  house  it  is, 
unless  Heilman  completes  the  purchase. 

Judgment  accordingly. 


Emanuel  Lauferty,  Plaintiff,  against  Thomas  Wheeler 

et  a/.,  Defendants. 

[Special  Term.] 

(Decided  October  2d,  1882.) 

The  right  to  the  exclusive  use,  as  a  trade  mark,  of  the  word  "  Aldernev," 
in  connection  with  oleomargarine,  claimed  by  a  manufacturer  who  has 
used  the  word  in  connection  with  oleomargarine  made  by  him,  and  who 
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originated  and  first  adopted  such  use  of  it,  making  it  an  integral  part  of 
the  label  stamped  on  all  his  goods,  such  use  of  the  word  being  entirely 
arbitrary  and  in  no  respect  descriptive  of  the  article,  will  be  protected  as 
against  others  incorporated  under  a  name  containing  that  word  and 
claiming  a  right  to  use  such  corporate  name  in  the  same  connection. 

Such  protection  should  not  be  refused  merely  because  the  manufacturer 
has  also  stamped  on  his  goods  the  words  "  Patent,  Sept."  before  the 
actual  issue  of  a  patent  for  an  improvement  used  by  him  in  his  process 
of  manufacture,  where  it  appears  that  application  for  such  patent  has 
been  made  and  allowed,  and  that  he  has  information  that  letters  patent 
therefor  will  be  issued  in  September. 

Such  circumstances,  also,  bring  the  manufacturer  within  the  spirit  of  the 
exception  contained  in  the  act  prohibiting  the  coloring  of  oleomargarine 
(L.  1882,  c.  214),  of  "  any  right  obtained,  secured  or  guaranteed  by  a 
law  of  Congress,  or  by  any  patent  duly  granted  by  the  United  States 
government." 

Protection  to  such  trade  mark  should  not  be  refused  because  the  individual 
claiming  the  exclusive  right  to  the  word  has  employed  the  name  "  Alder - 
ney  Manufacturing  Company,"  of  which  the  word  claimed  forms  part, 
in  selling  the  article  manufactured  by  htm.  The  use  of  such  a  name  is 
not  within  the  prohibition  of  the  act  of  1833  against  transacting  business 
under  fictitious  names  (L.  1833,  c.  2811. 

Motion  to  continue  an  injunction. 

The  action  was  brought  to  restrain  an  alleged  infringe* 
raent  of  a  trade-mark  claimed  by  plaintiff,  and  for  an 
accounting  and  damages.  The  complaint  alleged  that  plaint- 
iff had  for  two  years  manufactured  and  sold  oleomargarine 
under  the  name,  style  and  trade-mark,  adopted  by  him  for 
that  purpose,  of  "  Alderney  Manufacturing  Company  Oleo- 
margarine Butter,  E.  Lauferty,  Proprietor,"  and  stated 
various  modes  in  which  he  had  used  that  name,  and  averred 
that  his  oleomargarine  had  thereby  become  widely  and 
favorably  known  to  and  was  spoken  of  by  the  public  by 
terms  of  which  "Alderney"  was  the  distinguishing  word. 
It  further  alleged  that  the  defendants  had  thereafter  organ- 
ized a  corporation  for  the  manufacture  and  sale  of  oleomar- 
garine, under  the  name  of  the  "  Alderney  Manufacturing 
Companj","  and  commenced  the  sale  of  oleomargarine  under 
that  name,  with  intent  to  deceive  the  public  and  divert 
plaintiff's  business  and  profits. 
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Condert  Brother *,  for  plaintiff. 

William  H.  De  Wolf  and  Theodore  Fitch,  for  defendants. 

Van  Brunt,  J. — The  defendants  in  this  action  claim  the 
injunction  should  be  dissolved  upon  the  following  grounds : 
(1st)  that  the  words  "  Alderney  Manufacturing  Company" 
never  was  the  trade-mark  of  the  plaintiff;  (2d)  that  his  use 
of  these  words  was  a  violation  of  the  statute  and  an  attempt 
to  mislead  the  public ;  (3d)  that  the  plaintiff  is  carrying  on 
his  business  in  violation  of  the  laws  of  this  state  in  respect 
to  the  coloring  of  the  oleomargarine  manufactured  by  him ; 
(4th)  that  he  is  violating  the  United  States  statute  in  hav- 
ing the  words  "  Patent  Sept."  upon  the  goods  sold  by  hiin, 
when  he  has  no  patent ;  (5th)  that  the  plaintiff  could  not 
acquire  a  trade-mark  in  the  words  "Alderney  Manufac- 
turing Company." 

We  will  very  briefly  consider  these  propositions  in  their 
inverse  order. 

It  is  to  be  observed  that  the  plaintiff  in  this  action  does 
not  claim  any  right  to  the  exclusive  use  of  the  words 
"  Manufacturing  Company  "  as  any  part  of  his  trade-mark; 
but  limits  his  claim  to  the  exclusive  use  of  the  word  "  Al- 
derney "  in  connection  with  oleomargarine.  The  papers  in 
this  case  seem  to  show  that  the  plaintiff  has  used  this  word 
in  connection  with  the  oleomargarine  manufactured  by  him ; 
that  he  originated  it ;  that  he  first  adopted  it ;  and  that  it 
forms  an  integral  part  of  the  label  stamped  on  all  the  goods 
manufactured  by  him,  different  grades  being  marked  by 
additional  symbols.  In  respect  to  oleomargarine,  the  use 
of  the  word  "Alderney"  is  entirely  arbitrary  and  in  no 
respect  descriptive  of  the  article ;  and  the  case  of  Hier  v. 
Abrahams  (82  N.  Y.  519)  sustains  as  a  trade-mark  the  appli- 
cation of  such  arbitrary  word,  even  if  used  in  connection 
with  others.  The  plaintiff  does  not  make  a  trade-mark  of 
his  name,  but  he  has  adopted  a  word  as  part  of  his  trade- 
mark, and  the  defendants,  by  being  incorporated  under  a 
like  name,  claim  the  right  to  deprive  him  of  the  exclusive 
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use  of  that  word  in  the  new  connection  in  which  he  had 
placed  it. 

The  fourth  ground  is  that  the  plaintiff  is  violating  the 
United  States  statute  in  having  the  words  "Patent  Sept." 
upon  the  goods  sold  by  him.  It  is  to  be  observed  that  it  is 
not  claimed  that  the  use  of  the  word  "  patent "  has  been 
resorted  to  by  the  plaintiff  until  very  recently.  It  appears 
that  application  had  been  made  on  the  9th  of  June,  1882, 
for  a  patent  for  an  improvement  in  the  process  of  manufac- 
turing oleomargarine  butter,  by  Henry  Lauferty,  and  that 
on  the  31st  of  August  notice  was  received  from  the  United 
States  Patent  Office  that  the  application  had  been  examined 
and  allowed,  and  under  this  process  the  plaintiff  has  been 
manufacturing.  It  further  appears  that  Mr.  Lauferty  was 
informed  that  his  letters  patent  would  be  forwarded  to  him 
in  September — this  motion  being  heard  in  that  month — and 
there  is  no  evidence  that  prior  to  that  time  the  word 
"patent"  was  used.  "Although  perhaps  not  strictly  entitled 
to  use  the  word  until  the  actual  receipt  of  the  letters  patent, 
the  case  differs  from  that  of  the  Consolidated  Fruit  Jar  Com- 
pany v.  Burrell,  in  that  in  the  latter  case  there  was  not  the 
slightest  pretense  that  there  was  any  patent  applied  for  or 
about  to  be  issued. 

The  third  objection  does  not  seem  to  be  well  taken.  I 
cannot  see  but  that,  the  application  for  a  patent  being  al- 
lowed, and  the  right  to  a  patent  complete,  the  mere  formal- 
ity of  delivering  the  patent  only  remaining  to  be  performed, 
brings  the  manufacturer  certainly  within  the  spirit  of  the 
exception  contained  in  the  laws  of  1882. 

The  second  ground  for  a  dissolution  of  the  injunction  is 
that  the  use  of  the  words  "  Alderney  Manufacturing  Com- 
pany "  is  a  violation  of  the  statute.  I  have  read  the  statute 
in  vaiu  to  find  any  prohibition  therein  contained  which  is 
applicable  to  the  case  at  bar.  The  statute  of  1833  merely 
prohibits  the  use  of  the  name  of  a  partner  not  interested  in 
the  business,  and  the  use  of  the  words  u  and  Company  "  or 
"  &  Co."  unless  representing  an  actual  partner.  The  plain- 
tiff in  this  action  does  not  use  the  name  of  a  partner  not 
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interested  in  the  business,  neither  does  he  use  the  words 
"and  Company"  or  "&  Co."  in  any  form.  Therefore  there 
does  not  seem  to  be  any  violation  whatever  of  any  statute. 
The  case  of  Crawford  v.  Collins  (45  Barb.  269)  expressly 
holds  that  the  giving  to  a  firm  the  name  of  a  company  is 
no  violation  of  law,  and  that  the  parties  to  a  copartnership 
may  give  it  just  such  names  as  they  please  (except,  of 
course,  as  prohibited  by  statute).  The  case  of  McNair  v. 
Chare  (10  Phila.  155)  differs  materially  from  the  case  at 
bar.  In  the  case  of  the  Galaxy  Publishing  Co.,  upon  the 
billhead,  envelopes,  letterheads,  &c,  appeared  the  name  of 
a  president  and  secretary,  the  court  holding  that  this  was 
an  attempt  to  hold  out  to  the  world  that  the  firm  was  a 
corporation,  and  that  this  was  a  fraud.  But  even  if  the 
case  was  entirely  in  point,  I  should  follow  the  law  as  laid 
down  by  our  own  courts.  I  cannot  see  possibly  how  any 
fraud  can  be  perpetrated  upon  the  public  by  parties  engaged 
in  business  assuming  as  a  firm  name  words  which  might  be 
equally  applicable  to  a  corporation.  The  creditors  of  a  firm 
cannot  suffer  if  instead  of  dealing  with  a  corporation  they 
are  dealing  with  a  firm,  because  if  they  were  dealing  with 
a  corporation  they  can  reach  only  the  property  of  the  corpo- 
ration, but  if  they  are  dealing  with  a  firm  they  can  reach  not 
only  the  property  of  the  firm  but  also  the  individual  property 
of  its  members. 

The  first  objection  seems  to  have  been  already  discussed. 
I  think  that  it  clearly  appeared  that  the  plaintiff  has  used 
the  word  "  Alderney  "  together  with  others,  in  connection 
with  his  business  for  a  considerable  period  of  time  prior  to 
the  organization  of  the  defendant. 

Perhaps  the  undertaking  upon  the  injunction  should  be 
increased  in  amount. 

An  injunction  will  be  issued  restraining  the  defendants 
from  the  use  in  any  way  of  the  word  "  Alderney  "  in  con- 
nection with  the  manufacture  and  sale  of  oleomargarine, 
upon  the  plaintiffs  giving  an  undertaking  in  $2500. 

Order  accordingly. 
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Thomas  J.  Eagan,  Plaintiff,  against  Hugh  H.  Moore, 

Defendant. 

[Special  Term.] 

(Decided  October  6th,  1882.) 

Under  section  724  of  the  Code  of  Civil  Procedure,  the  court  has  power  to 
allow  an  offer  of  judgment  to  be  amended  nunc  pro  tunc  ;  and  such  an 
amendment,  in  respect  of  a  matter  of  form,  merely,  should  be  allowed, 
upon  terms,  where  the  offer  was  supposed  by  both  parties  to  be  in  proper 
form,  and  it  did  not  appear  that  plaintiff  had  been  misled  or  would 
have  acted  differently  had  the  offer  been  in  the  form  required. 

Motion  for  leave  to  amend  an  offer  of  judgment. 

The  offer  of  judgment  for  a  sum  of  money,  served,  on 
behalf  of  defendant,  upon  plaintiff's  attorney,  was  sub- 
scribed by  defendant's  attorney,  but  the  latter  did  not 
annex  thereto  his  affidavit  to-  the  effect  that  he  was  duly 
authorized  to  make  such  offer,  as  required  by  section  740 
of  the  Code  of  Civil  Procedure.  The  plaintiff  did  not 
accept  the  offer.  Upon  trial  of  the  action  before  a  referee, 
plaintiff  recovered  an  amount  less  than  that  for  which 
judgment  had  been  offered.  Thereafter  defendant  made 
this  motion  for  leave  to  supply  the  omission. 

Van  Brunt,  J. — This  is  a  motion  to  allow  an  amend- 
ment of  an  offer  of  judgment  nunc  pro  tunc. 

My  first  impression  upon  the  argument  of  this  motion 
was  that  the  court  had  no  power  to  allow  the  amendment 
asked  for ;  but  an  examination  of  section  724  of  the  Code 
seems  to  lead  to  the  conclusion  that  there  is  no  step  in  any 
action  or  proceeding  which,  if  imperfectly  taken,  is  not  the 
subject  of  amendment.  The  last  clause  of  this  section 
provides  that  where  a  proceeding  taken  by  a  party  fails  to 
conform  to  a  provision  of  the  Code  of  Civil  Procedure  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  justice 
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requires,  permit  an  amendment  thereof  to  conform  it  to 
the  provision.  It  would  be  difficult  to  conceive  of  language 
which  could  make  the  power  of  amendment  more  universal. 
It  is  true  that  in  the  case  of  Biggs  v.  Waydell  (17  Hun 
515),  the  learned  justice  at  the  Special  Term  held  that  the 
court  had  no  power  to  permit  such  amendment,  and  that 
the  General  Term  concurred  in  this  opinion ;  but  the 
sweeping  language  of  section  724  is  not  considered  or  in  any 
way  referred  to.  The  Court  of  Appeals,  in  affirming  the 
order  of  the  General  Term,  in  no  way  intimate  any  opinion 
upon  the  question  of  power.  In  view  of  the  broad  lan- 
guage of  the  last  sentence  of  section  724  of  the  Code,  I 
am  of  the  opinion  that  the  court  has  the  power  to  allow  the 
amendment. 

The  next  question  presented  is:  should  the  power  be 
exercised  ? 

In  view  of  the  fact  that  the  offer  was  supposed  to  be  in 
proper  form  by  both  parties,  in  view  of  the  fact  that  there 
is  no  pretense  that  the  plaintiff  has  been  in  any  respect 
misled  by  the  informality  of  the  offer  or  that  he  would 
have  accepted  the  offer  if  in  proper  form,  and  that  the 
change  in  the  practice  was  but  recent,  I  think  that  the 
amendment  should  be  allowed. 

The  question  of  terms  is  the  one  of  great  difficulty,  so  as 
to  preserve  the  rights  of  both  plaintiff  aud  defendant.  I 
have  come  to  the  conclusion  that  the  defendant  should  not 
have  against  the  plaintiff  any  affirmative  judgment  for 
costs,  and  that  the  defendant  should  pay  half  of  the  fees 
of  the  referee. 

Motion  granted  upon  defendant  stipulating  to  pay  one 
half  of  the  referee's  fees  and  not  to  tax  any  costs  as  against 
the  plaintiff. 

Order  accordingly. 
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James  Reillt,  Plaintiff,  against  Maby  Amelia  Roche, 

Defendant. 

[Special  Term.] 

(Decided  October  24th,  1882.) 

The  liability  of  the  separate  property  of  a  married  woman  for  debts  con- 
tracted for  the  support  of  herself  or  her  children,  by  her  as  her  husband's 
agent,  under  the  exception  contained  in  section  1  of  chapter  00  of  Laws 
of  1860,  cannot  be  enforced  by  an  action  against  her,  in  the  first  instance. 

Trial  upon  demurrer  to  complaint. 
The  facts  are  stated  in  the  opinion. 

Van  Brunt,  J. — The  complaint  in  this  action  alleges, 
among  other  things,  that  the  defendant,  as  the  agent  of  her 
husband,  Walter  Roche,  bought  certain  goods,  wares  and 
merchandise,  of  the  intestate,  of  whom  the  plaintiff  is  the 
administrator,  which  indebtedness  was  contracted  by  the 
said  defendant  for  the  support  of  herself  and  her  children. 
The  complaint  further  alleges  that  the  defendant,  at  the 
time  of  said  purchase,  was  possessed  of  certain  interests  in 
certain  real  estate,  and  prays  judgment  that  the  payment 
of  the  amount  of  said  purchase  may  be  made  a  lien  and 
charge  upon  all  the  right,  title  and  interest  of  the  defend- 
ant in  the  said  real  estate. 

The  defendant  demurs  to  said  complaint  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

That  such  an  action  cannot  be  maintained  seems  to  be 
established  by  the  decision  of  the  Court  of  Appeals  in  the 
case  of  Tiemeyer  v.  Turnquist  (85  N.  Y.  516).  The  learned 
judge,  in  writing  the  opinion  of  the  court  in  that  case,  uses 
the  following  language : 

"  The  section  of  the  act  of  1860  relied  on  has  no  refer- 
ence to,  and  makes  no  provision  for  the  liability  of  the  wife 
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in  a  personal  action.  Its  plain  scope  and  purpose  is  to  free 
her  property  from  the  control  of  her  husband,  and  the  bur- 
den of  his  debts,  and  make  it  her  sole  and  separate  estate. 
This  is  done  with  a  single  exception,  and  that  is  as  against 
debts  contracted  by  her  as  the  agent  of  her  husband  for  the 
support  of  herself  and  her  children.  As  to  such  debts,  the 
rule  of  a  separate  estate  does  not  apply.  In  that  case  her 
property  is  left  exposed  to  be  taken  for  the  debt  of  her  hus- 
band, as  if  the  statute  had  not  been  passed.  But  she  is  not 
made  personally  liable  for  the  debt,  for  it  is  not  hers,  but 
the  debt  of  the  husband.  It  is  not  her  contract,  but  his. 
She  acts  as  his  agent  and  binds  him,  not  herself.  The  sole 
effect  of  the  provision  is,  not  to  make  her  personally  liable 
for  her  husband's  debt,  for  not  a  word  of  such  grave  import 
is  contained  in  the  statute ;  but  merely  that  the  shield  and 
protection  thrown  over  her  property  against  the  debts  of 
her  husband  shall  be  withdrawn  in  a  case  where  his  debt 
has  been  contracted,  his  liability  incurred,  through  her  act- 
ing as  his  agent,  and  for  the  purpose  of  providing  for.  her 
own  support  and  that  of  the  children  ; "  which  seems  to  be 
decisive  of  the  point  involved  in  this  demurrer. 

It  is  clear,  if  the  question  was  an  original  one,  that  the 
section  of  the  act  of  1860  referred  to  does  not  create  any 
indebtedness  upon  the  part  of  the  wife.  It  simply  limits 
the  shield  which  is  thrown  around  her  property,  and  which 
was  intended  to  protect  it  from  the  debts  of  her  husband ; 
and  the  wife's  property  must  be  reached  now  in  precisely 
the  same  way  it  would  have  been  reached  for  the  payment 
of  the  debts  of  her  husband  prior  to  the  married  woman's 
acts  of  1848,  1849  and  1860.  The  proceedings  must  be 
against  the  husband,  and  in  those  proceedings  the  wife's 
property  must  be  devoted  to  the  payment  of  the  judgment 
obtained  against  the  husband  for  the  debt  contracted  in  the 
name  of  the  husband  by  the  wife,  as  his  agent. 

It  seems  to  me  that  the  demurrer  is  well  taken,  and  that 
the  action  against  the  wife  in  the  first  instance  cannot  be 
maintained. 

It  is  not  necessary  to  exhaust  the  plaintiffs  remedy  against 
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the  husband  before  proceeding  against  the  wife's  property ; 
but  the  wife's  property  cannot  be  proceeded  against  inde- 
pendently of  a  suit  and  judgment  obtained  against  the 
husband. 

Demurrer  sustained,  with  costs. 


Henry  Coulter,  Plaintiff,  against  Israel  Bower  et  aZ., 
Defendants. 

[Special  Term.] 

(Decided  October,  1882.) 

In  an  action  for  foreclosure  of  a  mortgage,  where  the  complaint  alleges 
the  giving  of  a  bond  conditioned  for  the  payment  of  a  sum  of  money, 
and  that  the  mortgage  was  given  as  collateral  security  therefor,  and 
contained  the  same  condition*  it  must  also  allege  a  default  in  the  per- 
formance of  the  condition  of  the  bond. 

Trial  upon  demurrer  to  complaint. 
The  facts  are  stated  in  the  opinion. 

George  W.  Stevens,  for  plaintiff. 
Edward  M.  Shephard,  for  defendants. 

Van  Brunt,  J. — The  complaint  in  this  action  is  for  the 
foreclosure  of  a  mortgage,  and  alleges  the  giving  of  a  bond 
conditioned  for  the  payment  of  $5,450  on  the  1st  day  of 
May,  1861,  with  interest  thereon  at  the  rate  of  seven  per 
cent,  per  annum,  and,  as  collateral  security  for  the  payment 
of  such  indebtedness,  the  execution  and  delivery  to  the 
plaintiff  of  a  mortgage  upon  certain  premises  in  the  com- 
plaint described,  and  that  the  said  mortgage  contained  the 
same  condition  as  the  said  bond,  and  in  default  of  payment 
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of  the  said  sum  of  money,  or  the  interest  that  might  accrue 
thereon  or  any  part  thereof,  the  plaintiff  was  thereby  empow- 
ered to  sell,  &c. ;  that  the  mortgage  was  recorded  ;  and  that 
there  is  now  justly  due  to  the  plaintiff  upon  said  bond  and 
mortgage  the  sum  of  $5,450,  together  with  interest  thereon 
from  the  1st  of  May,  1861. 

The  defendant  in  this  action  has  demurred  to  said  com- 
plaint upon  the  ground  among  others  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  defect  complained  of  is  that  there  is  no  allegation  of 
default  in  the  performance  of  the  condition  of  the  bond. 

It  is  urged  upon  the  part  of  the  plaintiff  in  support  of 
the  complaint  that  if  the  facts  set  forth  are  sufficient  for 
the  statement  of  an  indebtedness,  the  cause  of  action  is 
complete,  arid  that  upon  the  trial,  in  order  that  the  plaintiff 
should  make  out  a  case  in  the  first  instance,  no  other  proof 
would  be  required  than  the  bond  and  mortgage  themselves, 
and  the  evidence  of  their  execution ;  that  the  plaintiff  is 
not  required  to  allege  any  more  in  his  complaint  than  he 
will  be  obliged  to  prove  in  order*  to  make  out  a  prima  facie 
case  upon  the  trial. 

This  proposition  is  undoubtedly  true,  but  the  fact  that 
without  any  denial  of  the  execution  of  the  bond  and  mort- 
gage it  would  be  necessary  for  the  plaintiff  to  produce  the 
bond  and  mortgage  upon  the  trial  goes  to  show  that  the 
proper  allegations  are  not  contained  in  the  complaint.  The 
fact  of  the  possession  of  the  bond  and  mortgage  by  the 
plaintiff  has  been  held  to  be  evidence  and  proof  that  there 
has  been  a  default  in  the  condition  of  the  bond,  if  the  bond 
upon  its  face  is  overdue,  and  the  failure  to  produce  the 
bond  upon  the  trial,  in  the  absence  of  any  evidence  going 
to  excuse  its  non-production,  has  been  held  to  entitle  the 
defendant  to  judgment  because  of  the  failure  upon  the  part 
of  the  plaintiff  to  prove  that  there  has  been  a  default  in  the 
performance  of  the  condition  of  the  bond. 

It  might  be  very  true  that,  if  a  suit  was  brought  upon 
the  bond  alone,  an  allegation  of  default  would  be  un- 
necessary to  entitle  a  party  to  a  recovery  where  the  bond 
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had  become  due  by  its  terms;  but  in  an  action  to  foreclose 
a  mortgage,  the  suit  is  not  upon  the  bond,  but  to  enforce  a 
collateral,  and  the  collateral  can  only  be  enforced  in  case 
of  the  failure  to  perform  the  condition  of  the  bond ;  and 
the  rule  governing  pleadings  in  regard  to  contracts  is,  that 
if  the  contract  is  alleged  to  be  broken,  the  breach  must  be 
averred.  This  is. elementary  law,  and  the  contract  of  mort- 
gage between  the  mortgagor  and  the  mortgagee  is  only 
broken  on  default  of  the  performance  of  the  condition  of 
the  bond,  and  that  breach  must  be  alleged  in  order  that  the 
mortgagee  may  enforce  the  security  which  has  been  given 
to  him  to  be  enforced  only  upon  breach  of  its  condition. 

I  am  of  the  opinion,  therefore,  that  the  demurrer  is  well 
taken,  and  that  the  complaint  is  fatally  defective  in  not 
alleging  the  breach  in  the  condition  of  the  bond. 

The  plaintiff,  however,  may  have  leave  to  amend,  upon 
payment  of  the  costs  of  the  demurrer. 

•     Order  accordingly. 


John  Kosteb  et  al.,  Plaintiffs,  against  Alida  Van  Schaick 
et  al.  Defendants. 

[Special  Term.] 

(Decided  October  27th,  1882.) 

The  court  has  no  power  to  restrain  by  injunction  the  execution  of  a  war- 
rant issued  upon  a  final  order  in  a  proceeding  for  forcible  entry  and 
detainer,  pending  an  appeal  from  such  final  order,  where  there  are  no 
allegations  of  fraud  or  collusion  in  the  proceedings  or  want  of  jurisdic- 
tion of  the  magistrate. 

Motion  to  continue  an  injunction. 

The  facts  are  stated  in  the  opinion. 

Charles  W.  Brooke,  for  plaintiff. 

A.  S.  Stoiber,  for  defendant. 


Digitized  by  LjOOQIC 


206  COURT  OF  COMMON  PLEAS. 

Koster  v.  Van  Schaick. 

Van  Brunt,  J. — This  is  an  application  for  an  injunction 
tp  restrain  the  execution  of  a  warrant  issued  in  a  proceed- 
ing for  forcible  entry  and  detainer,  pending  an  appeal  from 
the  judgment  entered  in  said  proceeding. 

It  is  claimed  upon  the  part  of  the  plaintiffs  that  under 
section  2265  of  the  Code  of  Civil  Procedure  this  court  has 
authority  to  issue  such  an  injunction.  By  section  2233 
proceedings  in  cases  of  forcible  entry  and  detainer  are  made 
to  conform  to  summary  proceedings  for  the  possession  of 
real  property.  An  examination  of  those  sections  shows 
that  in  many  respects  they  are  but  a  re-enactment  of  the 
provisions  of  the  Revised  Statutes.  Subdivisions  1,  2  and  3 
of  section  2254,  which  provides  for  the  cases  in  which  a 
party  may  obtain  a  stay  where  a  final  order  is  made  requir- 
ing the  delivery  of  possession  of  property  to  the  petitioner, 
are  but  a  re-enactment  of  sections  44,  45  and  46,  pages  515 
and  516  of  the  second  volume  of  the  Revised  Statutes. 
Section  47  provides  that  the  Supreme  Court  may  award  a 
certiorari  for  the  purpose  of  examining  any  adjudication 
made  upon  any  application  thereby  authorized.  Instead  of 
certiorari  the  Code  provides  for  an  appeal.  The  section 
then  provides  that  the  proceedings  on  any  such  application 
shall  not  be  stayed  or  suspended  by  said  writ  of  certiorari 
or  any  other  writ  or  order  of  any  court  or  officer.  It  has 
been  held  that  the  proceedings  of  a  landlord  for  the  re- 
moval of  the  tenant  can  only  be  stayed  by  a  court  of  equity 
where  it  is  alleged  that  the  proceedings  before  the  justice 
are  fraudulent  or  collusive,  or  that  the  magistrate  has  no 
jurisdiction  (Sherman  v.  Wright,  49  N.  Y.  227).  Section 
2265  of  the  Code  is  but  a  re-enactment  of  the  latter  clause 
of  section  47,  and  incorporated  therein  is  the  law  as  de- 
clared by  the  decisions  of  the  courts.  Section  2265  pro- 
vides that  where  a  petition  is  presented  as  prescribed  in 
this  title,  the  proceedings  thereupon  before  the  final  order, 
and,  if  the  final  order  awards  delivery  of  the  possession  to 
the  petitioner,  the  issuing  or  execution  of  the  warrant 
thereupon,  cannot  be  stayed  or  suspended  by  any  court  or 
judge,  except  in  one  of  the  following  methods: 
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1.  By  an  order  made,  or  an  undertaking  filed,  upon  an 
appeal,  in  a  case  and  in  the  manner  specifically  prescribed 
for  that  purpose  in  this  title.* 

2.  By  an  injunction  order,  granted  in  an  action  against 
the  petitioner.  Such  an  injunction  shall  not  be  granted 
before  the  final  order  in  a  special  proceeding,  except  in  a 
case  where  an  injunction  would  be  granted  to  stay  the  pro- 
ceedings in  an  action  of  ejectment  brought  by  the  peti- 
tioner, upon  like  terms;  or  after  the  final  order,  except  in 
a  case  where  an  injunction  would  be  granted  to  stay  the 
execution  of  the  final  judgment  in  such  an  action,  and 
upon  the  like  terms. 

The  only  provision  made  by  the  Code  for  a  stay  of  sum- 
mary proceedings  upon  appeal  is  in  the  case  where  the 
lessee  or  tenant  holds  over  after  a  default  in  the  payment 
of  rent.  There  is  no  provision  for  a  stay  upon  an  appeal 
in  the  case  of  a  tenant  holding  over  after  expiration  of 
term,  or  in  the  case  of  forcible  entry  or  detainer,  unless  it 
is  found  in  subdivision  1  or  2  of  section  2265.  The  lan- 
guage of  subdivision  2  does  not  give  the  court  any  general 
power  to  enjoin  the  execution  of  a  warrant,  but  simply  pro- 
vides that  such  injunction  may  be  granted  in  a  case  where 
an  injunction  would  be  granted  to  stay  the  execution  of  the 
final  judgment  in  an  action  of  ejectment  and  upon  the  like 
terms.  This  is  merely  declaratory  of  an  equitable  jurisdic- 
tion which  the  courts  had  long  exercised,  and  which  de- 
pended upon  allegations  of  fraud  or  collusion  in  the  pro- 
ceedings, or  that  the  magistrate  had  no  jurisdiction. 

There  is  no  pretense  in  the  case  at  bar  of  fraud  or  want 
of  jurisdiction,  but  simply  that  the  magistrate  has  com- 
mitted errors  in  the  proceedings  which  render  them  void. 

Prior  to  the  adoption  of  the  Code  these  errors  could  only 
bfe  reviewed  upon  certiorari;  now  they  can  be  reviewed 
upon  appeal,  but  I  can  find  no  authority  given  to  the  court 
by  any  provisions  of  the  Code,  nor  can  I  find  that  the  court 
ever,  prior  to  the  adoption  of  the  Code,  had  claimed  any 
power  to  restrain  by  injunction  the  execution  of  the  war- 
rant in  such  proceedings,  except  for  fraud  or  want  of  juris- 
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diction.  In  fact,  the  section  of  the  Revised  Statutes  above 
referred  to  prohibits  such  intervention  upon  the  part  of  the 
court ;  and  section  2265  is  equally  positive  in  its  terms, 
except  that  it  reserves  the  right  to  a  stay  in  certain  cases 
by  subdivision  1,  and  to  an  injunction  in  certain  other  cases 
mentioned  in  subdivision  2,  neither  of  which  subdivisions 
authorize  this  court  to  issue  the  injunction  prayed  for 
herein. 

As  to  whether  the  judge  who  tried  the  proceeding  has 
the  power  to  stay  the  execution  of  the  warrant  by  order, 
upon  the  giving  of  an  undertaking  or  otherwise,  by  virtue 
of  the  provisions  of  subdivision  1  of  section  2265,  it  is  not 
necessary  that  I  should  express  an  opinion,  as  the  decision 
of  that  question  is  not  necessary  to  the  disposition  of  this 
motion. 

I  am  of  the  opinion,  therefore,  that  this  court  has  no 
power  to  issue  the  injunction  prayed  for,  and  that  the 
temporary  injunction  should  be  dissolved,  with  costs. 

Order  accordingly. 


The    Jerome   Park    Company,  Plaintiff,  against   The 
Board  of  Police  of  New  York,  Defendants. 

[Special  Term.] 

(Decided  October,  1882.) 

The  business  of  bookmaking— described  as  the  making  of  a  memorandum 
by  any  person,  upon  his  own  book  or  paper,  of  his  own  bet  or  wager- 
is  within  the  prohibition,  in  chapter  178  of  Laws  of  1877,  of  recording 
of  bets  or  wagers,  although  the  practice  of  bookmaking  was  unknown 
at  the  time  of  the  passage  of  the  act;  such  practice  being  within  the 
letter  of  the  statute,  and  the  evident  intent  of  the  legislature  in  passing 
the  act  being  to  suppress  the  unlawful  business  of  betting  or  gambling 
in  any  and  every  form. 
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Motion  for  an  injunction. 

The  facts  are  stated  in  the  opinion. 

William  A.  Beach,  for  plaintiff. 

William  C.  Whitney,  for  defendants. 

Van  Brunt,  J. — The  plaintiffs  in  this  action  seek  an  in- 
junction to  restrain  the  defendants  from  interfering  with  the 
business  of  book-making  upon  the  plaintiffs'  premises,  which 
are  used  as  a  race-course. 

The  plaintiffs  in  their  complaint  allege  that  among  other 
kinds  of  business,  the  exclusive  right  during  such  meeting 
to  prosecute  the  business  of  book-making,  as  it  is  called, 
on  said  premises,  has  heretofore  and  during  all  of  the  said 
meetings  in  the  years  1878, 1879, 1880,  and  1881  been  sold 
to  various  parties,  aud  has  in  each  year  realized  a  very  large 
sum  of  money,  and  during  said  years  the  business  has  been 
carried  on  openly  and  without  interference  by  the  defend- 
ants, and  without  any  objection  on  the  part  of  the  law 
authorities ;  and  the  plaintiffs  further  allege,  upon  informa- 
tion and  belief,  that  during  said  years  other  associations  of 
the  character  of  said  club,  within  this  state,  have  generally 
sold  said  privilege  of  book-making  at  each  of  their  periodi- 
cal race  meetings,  and  that  the  purchasers  of  the  privilege 
have  been  protected  by  the  police  and  law  authorities  of 
the  localities  where  such  associations  existed,  and  that  for 
certain  days  upon  which  races  were  to  be  held  in  the  year 
1882,  the  plaintiffs  had,  for  a  valuable  consideration,  sold  to 
certain  persons  the  privilege  of  book-making,  as  it  is  called, 
within  the  inclosure  on  the  premises  at  Jerome  Park,  during 
said  race  meeting,  and  guaranteed  to  the  purchasers  thereof 
the  complete  enjoyment  of  said  privilege. 

The  complaint  further  alleges  that  book-making,  as  it  is 
commonly  called,  is  merely  the  making  of  a  memorandum 
upon  his  own  book  or  paper,  by  any  person,  of  his  own  bet 
or  wager  upon  any  issue  or  event  then  unknown  or  undeci- 
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ded.  That  it  is  simply  an  aid  to  the  memory  of  a  transac- 
tion or  transactions  theretofore  made  by  the  individual  who 
makes  the  memorandum. 

The  complaint  further  alleges  that  at  the  time  of  the  pas- 
sage of  the  act  of  1877,  hereinafter  referred  to,  book-making 
as  now  practised  was  unknown,  and  that  said  act  was  inten- 
ded to  remedy  certain  evils  then  existing.  The  statute  is 
entitled  "  An  act  in  relation  to  bets,  wagers  and  pools,"  and 
is  as  follows : 

"  Section  1. — Any  person  who  shall  keep  any  room  or 
building,  or  any  part  or  portion  of  any  room  or  building,  or 
occupy  any  place  upon  public  or  private  grounds,  anywhere 
within  the  state,  with  apparatus,  books  or  paraphernalia  for 
the  purpose  of  recording  or  registering  bets  or  wagers,  or 
of  selling  pools,  and  any  person  who  shall  record  or  regis- 
ter bets  or  wagers  or  sell  pools  upon  the  result  of  any 
trial  or  contest  of  skill,  speed  or  power  of  endurance  of 
man  or  beast,  or  upon  the  result  of  any  political  nomination, 
appointment  or  election,  or  being  the  owner,  lessee  or  occu- 
pant of  any  such  room,  building  or  part  or  portion  thereof, 
shall  knowingly  permit  the  same  to  be  used  or  occupied  for 
any  of  the  purposes  aforesaid,  or  shall  therein  keep,  exhibit, 
or  employ  any  device  or  apparatus  for  the  purpose  of  register- 
ing or  recording  such  bets  or  wagers  or  the  selling  of  such 
pools  or  shall  become  the  custodian  or  depositary  for  hire  or 
reward  of  any  money,  property  or  thing  of  value  staked, 
wagered  or  pledged,  as  aforesaid,  upon  any  such  result,  such 
person  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  be  punished  by  imprisonment  in  the 
county  jail  for  not  more  than  one  year,  or  by  fine  not 
exceeding  two  thousand  dollars,  or  by  both  such  fine  and 
such  imprisonment." 

This  language,  it  is  conceded  by  the  plaintiffs'  counsel,  if 
literally  construed,  would  prohibit  a  man  from  making  a 
record  of  his  own  bet  in  his  private  memorandum-book. 

But  it  is  claimed  that,  as  such  a  construction  leads  to  an 
absurdity,  it  must  be  rejected,  and  that  the  words  of  the 
statute  prohibiting  the  recording  of  bets  have  reference  to 
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the  recording  of  bets  with  the  instruments,  books  and  para- 
phernalia referred  to  in  the  previous  part  of  the  statute. 

In  the  case  of  Smith  v.  People  (47  N.  Y.  30),  Mr.  Jus- 
tice Allen  says,  in  reference  to  the  construction  of  statutes, 
that  effect  must  be  given  to  the  intent  of  the  legislature, 
whenever  it  can  be  discerned,  though  such  construction 
seem  contrary  to  the  letter  of  the  statute.  That  intent 
must  be  primarily  sought  in  the  language  of  the  statute, 
and  if  the  words  employed  have  a  well  understood  mean- 
ing, are  of  themselves  precise  and  unambiguous,  in  most 
cases  no  more  can  be  necessary  than  to  expound  them  in 
their  natural  and  ordinary  sense.  The  words  in  such  cases 
ordinarily  best  declare  the  intention  of  the  legislature 
(Sussex  v.  Peerage,  11  Clark  &  F.  86 ;  Newell  v.  People, 
7  N.  Y.  97 ;  McCluskey  v.  Cromwell,  11  N.  Y.  593).  These 
rules  are  elementary,  but  it  is  equally  well  settled  that 
words  absolute  of  themselves,  and  language  the  most  broad 
and  comprehensive,  may  be  qualified  and  restricted  by  ref- 
erence to  other  parts  of  the  same  statute  in  which  they  are 
used,  and  to  the  circumstances  and  facts  existing  at  the 
time  and  to  which  they  relate  or  are  applied.  A  literal 
interpretation  of  words  in  most  common  use,  and  having  a 
well  defined  meaning  as  ordinarily  used,  would  not  unfre- 
quently  defeat  rather  than  accomplish  the  intent  of  the 
party  using  them.  If,  in  reading  a  statute  in  connection 
with  other  statutes  passed  at  or  about  the  same  time,  a 
doubt  exists  as  to  the  force  and  effect  the  legislature  in- 
tended to  give  to  particular  terms — that  is,  as  to  the  mean- 
ing which  it  was  intended  they  should  bear  and  have  in  the 
connection  in  which  they  are  used — it  is  also  competent  to 
refer  to  the  circumstances  under  which  and  the  purposes 
for  which  a  statute  is  passed  to  ascertain  the  intent  of  the 
legislature.  The  ground  and  cause  of  the  making  of  a 
statute  explain  the  intent. 

My  attention  has  also  been  called  to  the  rule  as  announced 
by  Smith  in  his  Commentaries  on  Statutory  and  Constitu- 
tional Construction,  who  says : 

"Section  486.  Every  interpretation  that  leads  to  an  ab- 
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surdity  ought  to  be  rejected.  By  this  is  meant  that  no 
such  construction  should  be  put  upon  a  statute  as  would 
lead  to  any  absurd  consequences.  This  rule  is  founded 
upon  the  presumption  that  the  legislature  did  not  intend  an 
absurdity,  hence,  as  that  intention  is  to  be  ascertained,  this 
presumption  leads  the  mind  to  the  conclusion  that  any  con- 
struction which  would  lead  to  such  consequences  is  not  the 
true  one.  By  an  absurdity,  in  the  sense  in  which  we  now 
use  the  term,  we  mean  not  only  that  which  is  physically 
impossible,  but  also  what  is  morally  so.  We  regard  that  to 
be  morally  impossible  which  is  contrary  to  reason,  or,  in 
other  words,  that  which  could  not  be  attributed  to  a  man  in 
his  right  senses." 

"  Section  518.  The  reason  for  the  above  rule  seems  to  be 
that  when  a  particular  construction  of  a  statute  is  applied 
to  a  case  which  it  seems  by  its  terms  to  include,  and  there 
follows  from  such  a  construction  an  absurd  consequence, 
respect  for  the  legislature  will  induce  the  court  from  thence 
to  conclude  that  some  other  construction,  which  will  not 
produce  such  a  consequence,  ought  to  be  adopted.  Hence 
every  construction  which  leads  to  an  absurdity  ought  to 
be  rejected.  But  the  construction  should  be  such  as  will 
avoid  an  absurdity." 

It  cannot  be  claimed,  however,  that  if  by  an  act  of  the 
legislature  an  attempt  is  made  to  reach  an  evil  then  exist- 
ing, and  language  is  used  in  such  act  more  comprehensive 
than  necessary  to  reach  the  evil  as  then  practiced,  that  such 
act  cannot  be  made  to  apply  to  a  new  development  of  the 
evil,  although  within  the  letter  of  the  statute,  merely  be- 
cause the  evil  is  practiced  in  a  different  form  from  that  in 
which  it  was  practiced  at  the  time  of  the  passing  of  the  act. 

By  the  Revised  Statutes  all  bets,  wagers  and  stakes  made 
to  depend  upon  any  race  or  upon  any  gaming  by  lot  or 
chance,  or  upon  any  lot,  chance,  casualty  or  unknown  or 
contingent  event  whatever,  were  declared  to  be  unlawful. 

The  statutes  then  provide   that    all    betting   contracts 
shall  be  void  and  prescribe  certain  penalties. 
•    This  is  a  clear  declaration  that  betting  and  gambling  are 
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unlawful,  and  persons  engaged  in  the  pursuit  or  business  of 
betting  or  gambling  are  pursuing  an  unlawful  occupation, 
and  the  evident  intent  of  the  legislature  by  the  passage  of 
the  act  of  1877  wafc  to  suppress  such  unlawful  business  or 
occupation  if  possible,  and  for  that  purpose  they  used  the 
most  general  and  comprehensive  terms,  so  that  its  provi- 
sions could  not  be  escaped  even  if  new  plans  or  devices 
were  resorted  to,  in  order  to  avoid  the  legislative  enact- 
ments. They  mention,  therefore,  the  means  then  used  by 
persons  following  the  unlawful  business,  and  prohibit  the 
use  of  such  means ;  and  then  go  on  and  in  the  most  gen- 
eral and  positive  language  prohibit  the  doing  of  the  one 
thing  which  is  necessary  to  be  done  in  order  to  carry  on 
the  business  of  gambling  in  any  form,  viz.,  the  recording  or 
registering  of  bets  and  wagers.  The  legislature,  it  may 
well  be  argued,  had  in  view  the  fact  that  bets  and  wagers 
to  any  extent  could  not  be  made  unless  a  record  was 
kept  in  some  way  or  another,  and  as  they  intended  to  sup- 
press gambling  in  any  and  every  form,  they  prohibited  the 
making  of  the  record  as  the  most  ready  way  of  reaching 
the  evil. 

It  may  be  true  that  this  construction  would  prohibit  the 
making  by  a  private  person  of  a  record  of  his  own  bet  or 
wager ;  but  as  the  bet  or  wager  is  of  itself  unlawful,  it  can 
not  be  considered  a  great  invasion  of  private  rights  by  the 
legislature  to  prohibit  the  record  of  such  unlawful  bet  or 
wager,  if,  in  their  opinion,  the  great  evil  of  betting  or 
gambling  can  only  be  suppressed  in  this  way. 

The  papers  in  this  case,  however,  show  that  it  is  not  the 
interference  of  the  defendants  with  private  individuals 
which  is  complained  of,  but  with  persons  who  follow  the 
business  of  gambling — the  very  persons  whom  the  legisla- 
ture sought  to  reach  by  the  act  of  1877,  under  no  matter 
what  form  they  might  carry  on  their  vocation. 

The  complaint  in  this  action  alleges  that  the  plaintiffs 
have  farmed  out  this  business  to  certain  parties  who  have 
the  exclusive  right  to  carry  it  on,  and  it  is  the  interference 
of  the  defendants  with  the  carrying  on  of    this  business 
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which  is  complained  of.  In  view  of  the  fact  that  such 
business  is  unlawful,  or  at  least  the  contracts  made  in  such 
business  are  unlawful,  certainly  no  forced  construction  of 
the  statute  can  be  indulged  in  to  further  its  continuance, 
nor  can  it  be  presumed  that  the  legislature,  although  in 
language  prohibiting  it,  did  not  intend  to  do  so. 

The  whole  course  of  legislation  shows  that  betting  and 
gambling  are  looked  upon  with  disfavor,  and  that  the  legis- 
lature have  endeavored  to  prevent  them  in  every  way  pos- 
sible, undoubtedly  believing  that  their  suppression  would 
result  in  benefit  to  the  people  at  large. 

I  am  of  the  opinion,  therefore,  that  the  business  of  book- 
making,  as  described  in  the  plaintiffs'  complaint,  is  unlawful, 
and  that  no  injunction  should  issue  in  this  action. 

Motion  denied,  with  $10  costs  to  abide  final  event. 

Order  accordingly. 


In  the  Matter  of  the  Petition  of  Martin  J.  McMahon,  as 
Receiver  of  Taxes,  to  enforce  the  Payment  of  the 
Tax  for  Personal  Property  imposed  upon  Francis  A. 
Palmer. 

[Special  Term.] 

(Decided  November,  1882.) 

Congress  has  power  to  authorize  the  taxation,  under  the  laws  of  a  state,  of 
shares  in  a  national  banking  association  located  within  such  state,  as 
provided  by  section  5210  of  the  Revised  Statutes  of  the  United  States. 

The  restriction  contained  in  that  section,  and  also  embodied  in  chapter  596 
of  Laws  of  New  York  of  1880,  that  "  the  taxation  shall  not  be  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  state,"  is  not  to  be  construed  as  detracting 
from  the  authority  of  the  act  of  1880  on  the  ground  that,  since  there  is 
no  law  in  this  state  for  the  taxation  of  moneyed  capital  in  the  hands  of 
individual  citizens  when  invested  in  the  shares  of  other  corporations 
than  banks,  any  tax  upon  bank  shares  must  necessarily  be  at  a  greater 
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rate  than  taxes  on  shares  in  other  corporations.  The  property  of  stock- 
holders in  their  shares  is  entirely  distinct  from  the  corporate  property 
and  the  capital  stock. 

The  fact  that  in  making  the  assessment  under  the  act  of  1880  the  amount 
of  United  States  bonds  exempt  from  taxation  held  by  the  bank  is  not 
deducted  from  the  assessed  value  of  the  bank  stock,  does  not  invalidate 
the  statute,  as  no  limitations  are  imposed  by  the  act  upon  the  power  of 
the  assessors  to  make  such  deductions  as  the  law  requires.  Neither  is 
the  act  unconstitutional,  as  depriving  a  person  of  liberty  and  property 
without  due  process  of  law,  or  without  a  trial  by  jury. 

The  assessment  under  the  act  of  1880  is  properly  made,  in  the  City  of  New 
Tork,  in  separate  books  by  wards;  as  the  statute  requires  the  taxation  to 
be  made  in  the  ward  where  the  bank  is  located,  and  personal  property  in 
New  Tork  City  is  not  assessed  by  wards.  And  in  that  city  confirmation 
of  the  assessment  by  the  Board  of  Aldermen  is  sufficient. 

The  act  in  relation  to  the  collection  of  arrears  of  personal  taxes  in  the  City 
of  New  York  (L.  1867,  c.  834),  which  authorized  the  Counsel  for  the  Cor- 
poration "  to  assume,  conduct  or  control  any  suit  or  proceeding  contem- 
plated under  the  provisions'1  of  the  act,  empowered  him  to  institute 
such  proceedings,  and  did  not  restrict  his  authority  to  proceedings 
already  instituted  by  the  Attorney  for  the  Collection  of  the  Arrears  of 
Personal  Taxes. 

•  Application  to  enforce  payment  of  tax  for  personal 
property. 

William  C.  Whitney,  for  the  Receiver  of  Taxes. 

William  Sildreth  Field,  for  Francis  A.  Palmer. 

Van  Brunt,  J. — This  is  an  application  under  the  act  of 
1843  to  punish  the  said  F.  A.  Palmer  for  his  misconduct  in 
neglecting  and  refusing  to  pay  a  tax  imposed  upon  his  per- 
sonal property,  consisting  of  shares  of  stock  in  the  National 
Broadway  Bank,  situated  in  the  Third  Ward  of  the  City  of 
New  York. 

In  opposition  to  the  proceeding  it  is  urged, 

1st.  That  this  proceeding  is  the  first  opportunity  that 
Mr.  Palmer  as  an  individual  has  had  to  correct  the  assess- 
ment and  taxation  of  his  bank  stock,  for  that  all  former 
proceedings  have  been  directed  against  the  National  Broad- 
way  Bank  as  a  corporation. 

2d.  That  there  being  no  difference  between  the  capital 
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stock  and  personal  property  of  a  corporation  and  the  shares 
held  by  all  stockholders,  such  shares  are  not  the  subject  of 
taxation,  because  section  5219  of  the  Revised  Statutes  of 
the  United  States  authorizing  such  taxation  is  beyond  the 
power  of  Congress ;  and  chapter  596  of  the  Laws  of  1880, 
providing  for  such  taxation,  is  unconstitutional  and  void 
for  impairing  the  obligations  of  contracts. 

3d.  That  other  corporations  than  banks  and  individual 
citizens  having  government  bonds  are  allowed  to  deduct 
government  bonds  iu  assessing  value  of  capital  stock  or 
personal  property,  but  in  banks  they  are  not  allowed. 

4th.  There  is  no  law  for  the  taxation  of  moneyed  capital 
in  the  hands  of  individual  citizens  in  this  state  when  inves- 
ted in  the  shares  of  other  corporations  than  banks,  and  the 
authority  to  tax  moneyed  capital  in  the  shares  of  banks  as 
other  moneyed  capital  in  the  hands  of  individual  citizens, 
when  invested  in  other  corporations  than  banks,  is  taxed, 
confers  no  authority,  since  any  tax  upon  bank  shares  must 
necessarily  be  at  a  greater  rate  than  taxes  on  shares  in 
other  corporations  than  banks  not  taxed. 

5th.  That  the  assessment  in  question  is  void  because  the 
assessors  and  others  have  failed  to  comply  with  the  re- 
quirements of  the  local  statutes  regulating  their  proceedings: 

(a).  The  assessment  of  shareholders  by  a  separate  list 
does  not  comply  with  the  statute ; 

(6).  There  has  been  no  confirmation  by  the  Board  of 
Supervisors,  and  the  Board  of  Aldermen  have  no  power. 

6th.  That  there  is  no  pretense  of  misconduct  in  this  mat- 
ter unless  the  desire  to  have  one's  rights  determined  by  the 
court  is  misconduct,  and  the  receiver  should  be  forced  un- 
der all  the  circumstances  of  the  case  to  bring  an  action 
under  the  Laws  of  1867,  chapter  334,  to  have  all  the  issues 
tried  by  an  action  and  not  upon  affidavits. 

7th.  That  the  Laws  of  1867,  chapter  334,  under  which  the 
Counsel  to  the  Corporation  presumes  to  act  in  this  matter, 
does  not  authorize  him  to  institute  any  suit  or  proceeding, 
but  only  to  assume,  conduct  or  control  any  suit  or  proceed- 
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ing  already  instituted  by  the  Attorney  for  the  Collection  of 
Arrears  of  Personal  Taxes. 

8th.  That  chapter  230  of  the  Laws  of  1843  is  unconstitu- 
tional and  void,  for  that  it  would  deprive  a  person  of  liberty 
and  property  without  due  process  of  law,  and  without  a 
trial  by  jury. 

9th.  If  the  assessment  is  treated  as  a  judicial  judgment, 
then  Mr.  Palmer  has  had  no  opportunity  to  be  heard,  to 
produce  witnesses,  and  to  cross-examine  the  witnesses  of 
the  assessors,  and  to  appeal  therefrom  for  error;  and  if 
this  proceeding  under  the  act  of  1843  is  maintainable  and 
the  receiver  not  remitted  to  an  action,  then  he  has  been 
deprived  of  a  trial  by  jury. 

In  respect  to  the  first  proposition  stated  by  the  counsel 
for  Mr.  Palmer — namely,  that  this  proceeding  is  the'  first 
opportunity  that  Mr.  Palmer,  as  an  individual,  has  had  to 
correct  the  assessment  and  taxation  of  his  bank  stock — it  is 
sufficient  to  say  that  the  papers  in  this  case  show  that  on 
the  12th  day  of  April,  1881,  Mr.  Palmec  did  appear  before 
the  Commissioners  of  Taxes,  and  made  application  to  have 
the  assessment  upon  his  bank  stock  corrected  by  deducting 
the  sum  of  $57,000,  the  amount  of  debts  due  by  him,  exclusive 
of  the  portion  of  such  debts  which  had  been  taken  into 
account  in  the  adjustment  of  another  assessment  for  personal 
property  before  the  Commissioners  of  Taxes  and  Assess- 
ments for  this  year,  and  that  such  deduction  was  there- 
upon made  from  the  assessed  value  of  his  bank  stock.  It 
is  apparent,  therefore,  from  this  significant  fact,  that  Mr. 
Palmer  knew  that  his  bank  stock  had  been  assessed.  He 
made  an  application  for  a  reduction  of  the  same,  as  appears 
by  the  affidavit  filed  with  the  Commissioners  of  Taxes  and 
Assessments,  and  if  he  felt  aggrieved  in  the  valuation  which 
was  put  upon  his  bank  stock  his  remedy  was  to  have  the 
action  of  the  Board  of  Assessors  reviewed  by  certiorari. 

I  fail  to  see  any  principle  which  limits  the  power  of  Con- 
gress to  impose  obligations  upon  corporations  of  its  creation. 
If,  in  the  creation  of  a  national  bank,  Congress  provides 
that  the  shares  of  the  stock  issued  by  such  bank  may  be 
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the  subject  of  taxation  under  the  laws  of  this  state,  where 
such  bank  is  created,  I  have  been  unable  to  see,  and  my 
attention  has  not  been  called  to  any  principle  which  would 
restrict  Congress  from  making  such  condition  precedent  to 
the  acceptance  of  a  charter  by  a  national  bank  from  its 
hands.  If  national  banks  do  not  desire  to  accept  a  charter 
under  the  provisions  of  the  National  Bank  act,  they  are 
under  no  obligations  so  to  do,  and  if  persons  do  not  desire 
to  be  taxed  upon  their  bank  shares  where  the  bank  is 
located,  there  is  no  obligation  upon  such  persons  to  become 
the  owners  of  such  undesirable  property. 

As  to  the  unconstitutionality  of  chapter  596  of  the  Laws 
of  1880  in  that  it  impairs  the  obligation  of  contracts  because 
the  amount  of  government  bonds  held  by  the  bank  is  not 
permitted  to  be  deducted  from  the  assessed  value  of  the  bank 
stock,  the  point  does  not  seem  to  be  well  taken.  The  law  is 
not  unconstitutional  because  it  has  been  improperly  applied. 
In  the  act  of  1880  no  limitations  are  made  upon  the  power 
of  the  assessors  tp  make  such  deductions  as  the  law  re- 
quires. They  are  directed  to  deduct  the  value  of  the  real 
estate  belonging  to  the  bank.  If  other  deductions  should 
have  been  made,  and  they  have  not  been  made,  the  remedy 
of  the  party  aggrieved  is,  as  has  already  been  suggested,  to 
review  the  action  of  the  assessors  by  certiorari;  but  such 
action  cannot  affect  the  validity  and  constitutionality  of  the 
act  of  the  legislature  from  which  they  claim  their  power. 

The  third  objection  is  answered  by  what  has  been  already 
stated. 

As  to  the  fourth  proposition,  the  reasoning  in  the  deci- 
sion of  Mr.  Justice  Wallace  in  the  case  of  the  Albany 
City  National  Bank  v.  William  J.  Maher^  Receiver  of  Taxes 
of  the  City  of  Albany,  seems  to  be  conclusive.     He  says : 

"But  I  am  of  opinion  that  the  complainant  cannot  pre- 
vail upon  this  theory,  and  that  shareholders  to  national 
banks  are  not  subjected  to  a  discrimination  or  rule  of  assess- 
ment which  does  not  obtain  as  to  stockholders  in  other 
corporations,  because  the  act  for  the  taxation  of  corpora- 
tions generally  does  not  exempt  individuals  from  assess- 
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ment  or  taxation  upon  their  personal  property  or  moneyed 
capital  invested  in  the  shares  of  such  corporations.  This 
act  exempts  only  the  capital  stock  and  personal  property 
of  such  corporations  and  joint  stock  companies  from  assess- 
ment or  taxation.  There  is  a  wide  difference,  for  the  pur- 
poses of  taxation,  between  the  capital  stock  and  personal 
property  of  a  corporation  and  the  shares  held  by  the  several 
stockholders.  Capital  stock  and  shares  therein  are  distinct 
species  of  property — as  distinct  as  real  estate  and  the  mort- 
gage by  which  it  may-  be  encumbered.  The  corporation 
and  its  capital  and  property  is  one  thing ;  the  stockholders 
and  their  property  in  its  shares  quite  another. 

"  The  corporation  has  the  legal  title  and  right  of  disposi- 
tion of  all  the  corporate  property,  subject  to  the  conditions 
of  its  charter.  The  stockholder's  right  is  to  enjoy  a  pro- 
portionate part  of  the  profits,  or  upon  dissolution  of  the 
corporation  a  proportionate  part  of  the  assets  after  payment 
of  debts.  This  is  a  distinct,  independent  interest  or  prop- 
erty, held  by  the  stockholder,  like  any  other  property  that 
may  belong  to  him.  It  is  this  interest  which  the  National 
Banking  act  has  left  subject  to  taxation  by  the  states,  while 
the  states  are  denied  the  power  to  tax  the  capital  stock  of 
the  banking  association.  It«probably  would  not  have  been 
within  the  constitutional  power  of  Congress  to  permit  the 
states  to  tax  the  capital  stock  of  the  banks.  But  no  one 
doubts  the  authority  of  Congress  to  permit  the  states  to 
tax  the  shares  of  the  stockholders,  and  because  property  of 
shareholders  in  shares,  and  the  property  of  the  corporation 
in  its  capital,  are  distinct  property  interests,  both  may  be 
taxed  (Van  Allen  v.  The  Assessors,  3  Wall.  573;  The  Dela- 
ware R.  R.  Tax,  18  Wall.  206;  Farrington  v.  Tennessee, 
95  U.  S.  679).  As  both  may  be  taxed,  both  may  be 
exempted  from  taxation  by  legislative  authority,  but  one 
is  not  exempted  by  the  exemption  of  the  other. 

"  This  construction  of  the  exemption  clause  is  consistent 
not  only  with  the  language  used,  but  is  consonant  with  the 
general  scheme  of  the  act,  as  evinced  by  its  several  pro- 
visions.    The  first  section,  which  prescribes  the  method  by 
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which  the  basis  of  the  assessment  shall  be  furnished  by 
officers  of  corporations,  enjoins  the  duty  upon  the  officers 
of  corporations  liable  to  be  taxed  upon  their  capital  stock. 
In  the  third  section  of  the  act  prescribing  the  rate  of  the 
tax,  the  tax  is  assessed  upon  the  capital  stock  of  the  corpo- 
ration. There  is  nothing  in  the  act  to  indicate  that  any 
other  subject  of  taxation  than  capital  stock  of  corporations 
was  within  the  contemplation  of  the  legislature.  The 
exemption  must  not  be  construed  to  extend  to  a  different 
subject,  and  to  a  distinct  species  of  property." 

The  distinction  which  Mr.  Justice  Wallace  points  out 
between  the  property  of  the  corporation  and  the  property 
of  the  individual  seems  to  have  been  recognized  by  the 
courts,  and  that  such  distinction  exists  in  fact  is  apparent 
when  the  different  rights  and  obligations  of  the  corporation 
and  the  shareholders  are  considered  as  stated  by  Mr.  Jus- 
tice Wallace. 

The  corporations  own  certain  property.  The  corporation, 
as  sueh,  has  the  disposition  and  management  of  such  prop- 
erty. The  stockholder,  as  such,  has  no  control  of  such 
disposition  or  management,  except  such  as  he  may  incident- 
ally have  by  reason  of  his  power  to  vote  at  an  election  for 
the  directors  or  trustees  of  such  corporations.  The  stock- 
holder's interest  is  to  enjoy  a  proportionate  share  of  the 
profits  of  the  business  of  the  corporation.  Over  his  shares 
the  stockholder  has  absolute  control.  He  may  sell,  mort- 
gage, give  away,  or  dispose  of  in  any  manner  all  his  right, 
title  and  interest  to  those  shares,  and  his  right  to  share  in 
the  profits  of  the  business  of  the  corporation,  provided  it  is 
done  in  the  manner  prescribed  by  the  charter  and  by-laws 
of  the  corporation.  These  shares,  therefore,  seem  to  be 
distinct  and  independent  properties  held  by  the  shareholder, 
like  any  other  property,  such  as  bonds  and  mortgages,  or 
promissory  notes,  and  are  therefore  as  distinct  from  the 
property  of  the  corporation  as  a  bond  and  mortgage  is  from 
the  real  estate  by  which  it  may  be  encumbered. 

As  to  the  fifth  objection,  an  examination .  of  the  laws 
relating  to  taxes  and  assessments  in  the  City  of  New  York 
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will,  it  seems  to  me,  show  that  there  has  been  a  substantial 
compliance  with  the  requirements  of  such  laws.  The  Re- 
vised Statutes  provide  that  the  Board  of  Assessors  shall 
prepare  an  assessment  roll,  in  which  they  shall  set  down  in 
four  columns,  and  according  to  the  best  information  in  their 
power : 

1.  In  the  first  column  the  names  of  all  the  taxable  inhabi- 
tants in  the  town  or  ward,  as  the  case  may  be. 

2.  In  the  second  column  the  quantity  of  land  to  be  taxed 
to  each  person. 

3.  In  the  third  column  the  full  value  of  such  land  accord- 
ing to  the  definition  of  the  term  "land"  as  given  in  the 
first  title  of  this  chapter. 

4.  In  the  fourth  column  the  full  value  of  all  the  taxable 
personal  property  owned  by  such  person,  after  deducting 
the  just  debts  owing  by  him. 

These  provisions  contemplated  the  taxation  of  the  prop- 
erty of  the  inhabitants  of  cities  by  wards,  and  that  a  sepa- 
rate list  or  roll  of  such  taxable  property  may  be  made  for 
each  ward.  Of  course  a  citizen  or  inhabitant  of  a  city  may 
own  property  in  several  wards,  but  can  reside  in  but  one. 
His  personal  property  would  be  taxed  in  the  ward  in  which 
he  resided,  in  connection  with  the  real  estate  which  such 
inhabitant  owned  in  said  ward.  The  real  estate  of  the  inhabi- 
tant situated  in  a  ward  different  from  that  in  which  he 
resided  would  be  taxed  in  such  ward,  but  the  roll  for  such 
ward  could  contain  no  assessment  for  personal  taxes,  as 
such  inhabitant  would  be  assessed  upon  his  personal  prop- 
erty in  the  ward  in  which  he  resided.  That  such  was  the 
interpretation  put  upon  the  Revised  Statutes  by  the  legis- 
lature is  evidenced  by  the  language  used  in  section  1  of 
article  2  of  chapter  230  of  the  Laws  of  1843,  which  pro- 
vides that  the  Board  of  Supervisors  of  the  City  and  County 
of  New  York  shall  cause  the  corrected  assessment  roll  of 
each  ward  of  the  said  city,  or  a  fair  copy  thereof,  to  be 
delivered  to  the  Receiver  of  Taxes  in  said  city.  A  separate 
assessment  roll  for  each  ward  is  evidently  contemplated  in 
the  language  of  this  section. 
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The  provisions  of  the  Revised  Statutes  in  regard  to  the 
assessment  of  personal  property  of  inhabitants  of  the  City 
of  New  York,  directing  that  personal  property  should  be 
assessed  in  connection  with  the  real  property  situated  in  the 
ward  where  such  inhabitant  resided,  have  been  changed  by 
section  5  of  chapter  410  of  the  Laws  of  1867,  which  pro- 
vides that  the  assessed  valuation  of  all  personal  property 
(referring  to  the  personal  property  taxable  in  the  City  and 
County  of  New  York)  shall  be  entered  by  such  commis- 
sioners in  books  or  rolls  in  alphabetical  order  with  the 
names  of  the  persons  and  corporations  subject  to  taxation. 
This  provision  contemplates,  in  respect  to  the  lists  of  taxes 
upon  personal  property  in  said  city,  the  using  of  several 
books  or  rolls,  and  provides  that  the  assessed  valuations  of 
such  personal  property  shall  be  kept  in  books  or  rolls  dis- 
tinct from  that  relating  to  real  estate ;  and  that  the  names 
of  the  persons  and  corporations  who  are  taxed  or  assessed 
upon  personal  property  shall  be  entered  in  said  books  in 
alphabetical  order.  Section  3  of  chapter  596  of  the  Laws 
of  1880  provides  that  the  stockholders  in  every  bank,  bank- 
ing association  or  trust  company  organized  under  the 
authority  of  this  state  or  of  the  United  States  shall  be 
taxed  on  the  value  of  their  shares  of  stock  therein,  and  said 
shares  shall  be  included  in  the  valuation  of  the  personal 
property  of  such  stockholders  in  the  assessment  of  taxes  at 
the  place,  city,  town  or  ward  where  such  bank,  banking 
association  or  trust  company  is  located,  and  not  elsewhere, 
and  whether  the  stockholder  reside  in  said  place,  city,  town 
or  ward  or  not :  but  in  the  assessment  of  said  shares  each 
stockholder  shall  be  allowed  all  the  deductions  and  exemp- 
tions allowed  by  law  in  assessing  the  value  of  other  taxable 
personal  property  owned  by  individual  citizens  of  this  state, 
and  the  assessment  or  taxation  shall  not  be  at  a  greater 
rate  than  is  made  or  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  this  state.  This  pro- 
vision requires  that  the  shares  of  stockholders  in  a  bank 
must  be  assessed  in  the  ward  in  which  the  bank  is  situated, 
and  not  elsewhere,  and   clearly  contemplates  that  assess- 
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xnents  of  bank  stocks  shall  be  by  wards,  and  that  such 
assessments  can  be  included  in  the  valuation  of  the  personal 
property  of  such  stockholders  only  in  the  cases  of  residence 
of  the  shareholder  where  the  system  of  taxing  personal  as 
well  as  real  is  by  wards,  and  not,  as  in  the  City  of  New 
York,  where  the  requirements  of  the  statute  are  that  per- 
sonal property  shall  be  assessed  separately  from  real  estate. 
It  is  this  requirement  of  this  statute,  as  has  already  been 
said,  which  Mr.  Justice  Wallace,  in  the  case  above  men- 
tioned, held  not  to  have  been  complied  with.  The  provision 
in  regard  to  taxation  of  personal  property  by  wards  not 
applying  to  the  City  of  New  York,  the  decision  of  Mr. 
Justice  Wallace  has  no  application  to  the  case  under 
consideration. 

The  statute  of  1880  requires  that  the  taxation  of  bank 
shares  shall  be  made  in  the  ward  where  such  bank  is 
located ;  and  as,  in  the  City  of  New  York,  personal  prop- 
erty is  not  assessed  by  wards,  but  the  personal  property  of 
the  inhabitants  of  such  city  is  assessed  in  books  of  personal 
estate  containing  the  names  alphabetically  arranged,  it  is 
therefore  necessary  that  separate  books  by  wards  should  be 
kept  relating  to  the  taxation  of  the  shares  of  stockholders 
in  banks,  as  in  no  other  way  could  the  provision  of  the 
statute  of  1880  be  complied  with. 

The  papers  in  this  case  seem  to  show  that  such  has  been 
substantially  the  practice  of  the  Board  of  Assessors  in  ref- 
erence to  bank  stocks  in  the  City  of  New  York.  In  these 
books  are  entered  the  names  of  banks,  the  wards  in  which 
they  were  situated,  the  names  of  the  stockholders,  their  resi- 
dence, their  number  of  shares,  the  assessed  value  and  cor- 
rected value.  These  books,  therefore,  contain  a  complete 
record  by  wards  of  the  assessed  valuation  put  upon  the 
shares  of  each  individual  stockholder  in  each  of  the  banks 
situated  within  the  ward,  and  constitute  a  complete  assess* 
ment  roll  within  the  requirements  of  the  statute  relating  to 
the  assessment  of  personal  property  in  the  City  of  New  York. 
It  would  appear,  therefore,  that  the  entry  of  the  assessed 
valuation  of  the  shares  of  bank  stock  owned  by  Mr.  Palmer 
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was  made  in  a  manner  which  substantially  complied  with 
the  provisions  of  the  statute.  The  papers  disclose  that  he 
certainly  was  not  misled  by  the  manner  in  which  the  same 
was  entered,  because  he  applied  and  had  deducted  his  per- 
sonal indebtedness  from  the  amount  of  the  assessed  value 
of  bank  stock. 

The  objection  that  there  had  been  no  confirmation  by  the 
Board  of  Supervisors,  and  that  the  Board  of  Aldermen 
have  no  power,  does  not  appear  to  be  supported  by  any 
provision  of  the  Constitution.  The  Legislature  have  the 
power  to  say  by  whom  and  how  the  assessment  lists  in  the 
City  and  County  of  New  York  shall  be  confirmed,  and 
when  they  provide,  as  they  do,  by  section  3  of  chapter  304 
of  the  Laws  of  1874,  that  the  Board  of  Aldermen  of  the 
City  of  New  York  shall  exercise  'and  perform  those  duties 
which  have  heretofore  been  conferred  upon  the  Board  of 
Supervisors  of  the  said  city  and  county,  all  the  powers  ex- 
ercised and  possessed  by  the  Board  of  Supervisors  of  the 
said  city  and  county  which  are  not  expressly  provided  in 
the  Constitution  to  be  exercised  by  a  Board  of  Supervisors, 
become  vested  in  the  Board  of  Aldermen  as  such ;  and  this 
provision  of  the  statute  had  precisely  the  same  effect  as 
though  the  Legislature  had  enacted  that  thereafter  the  tax 
lists  in  the  City  and  County  of  New  York  should  be  con- 
firmed by  the  Board  of  Aldermen  of  said  city  and  county 
instead  of  as  heretofore  by  the  Board  of  Supervisors  of 
said  city  and  county. 

As  to  the  sixth  objection,  it  is  sufficient  to  say  that  the 
act  of  1843,  chapter  230,  contemplates  that  the  refusal  and 
neglect  of  a  party  upon  whom  a  tax  has  been  imposed 
makes  him  guilty  of  a  misconduct  in  refusing  to  pay  such 
tax  when  he  has  the  property  wherewith  to  make  such 
payment. 

As  to  the  seventh  objection,  it  would  appear  that  the 
counsel  for  the  respondent  misapprehends  the  language  of 
section  12  of  chapter  334  of  the  Laws  of  1867.  He  assumes 
that  the  power  of  the  Corporation  Counsel  to  intervene  in 
proceedings  for  the  collection  of  personal  taxes  relates  only 
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to  proceedings  already  instituted,  and  does  not  give  him  the 
right  to  act  as  counsel  for  the  Receiver  of  Taxes  in  the 
institution  and  conduct  of  such  proceedings. 

Prior  to  the  provisions  appointing  the  Attorney  for  the 
Collection  of  Arrears  of  Personal  Taxes,  the  Receiver  of 
Taxes  does  not  seem  to  have  been  restricted  in  the  employ- 
ment of  counsel  for  the  carrying  on  of  the  proceedings  to 
collect  personal  taxes  which  it  was  his  duty  to  institute. 
By  chapter  334  of  the  Laws  of  1867  the  Appointment  of  an 
Attorney  for  the  Collection  of  Arrears  of  Personal  Taxes 
was  provided  for,  and  it  was  also  provided  that  the  Receiver 
of  Taxes  should  send  to  such  attorney  monthly  the  cases  of 
personal  taxes  embraced  in  the  assessment  rolls  in  the  City  of 
New  York,  where  the  assessment  is  $1,000  or  more,  &c.  and 
that  said  attorney  should  be  charged  with  the  prosecution  of 
all  suits  and  proceedings  in  any  court  of  jurisdiction  for  the 
collection  of  all  cases  of  personal  tax  in  said  city  sent  to 
him  by  such  Receiver  of  Taxes  under  the  provisions  of 
that  act.  The  act  then  provides  that  the  Counsel  for  the 
Corporation  of  the  City  of  New  York,  whenever  he  may 
deem  it  essential  to  the  public  interest,  shall  assume,  con- 
duct and  control  any  suit  or  proceeding  contemplated  under 
the  provisions  of  this  act,  and  employ  counsel  in  cases  con- 
nected with  the  assessment  and  collection  of  taxes.  It 
seems  to  me  evident  that  the  language  of  this  section 
authorizes  the  Counsel  to  the  Corporation  to  intervene  at 
any  time  and  under  any  circumstances  where  he  deems  it 
essential,  and  control  and  conduct  all  proceedings.  If  he 
shall  control,  conduct  and  assume  all  proceedings,  it  cer- 
tainly means  that  he  shall  have  the  power  to  institute  such 
proceedings  upon  behalf  of  the  Receiver  of  Taxes.  He 
having  determined  that  it  was  proper  that  any  proceeding 
should  be  instituted,  the  Corporation  Counsel  has  the  power 
to  conduct  it  and  control  it,  and  the  initiation  of  the  pro- 
ceedings seems  to  form  a  very  important  part  of  such  con- 
duct and  control. 

The  objection  that  chapter  230  of  the  Laws  of  1843  is 
unconstitutional,  because  it  deprives  a  person  of  his  liberty 
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without  a  trial  by  jury,  is  clearly  not  well  taken.  It  is  not 
within  the  provision  of  any  article  of  the  Constitution  of 
the  United  States  or  of  the  State  of  New  York.  The  pro- 
vision of  the  Constitution  of  the  United  States  is,  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.  As  to  whether  a  part  of  such  due  pro- 
cess of  law  consists  of  trial  by  jury  or  not  is  a  question 
which  is  not  legislated  upon  in  the  Constitution.  It  is 
entirely  silent  upon  that  point.  The  provisions  of  the  Con- 
stitution of  the  State  of  New  York  in  reference  to  this  sub- 
ject are  precisely  the  same — no  mention  of  trial  by  jury  is 
made  in  that  connection.  A  previous  section  provides  that 
a  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever;  but  no  suggestion  is 
made  that  at  the  time  of  the  adoption  of  that  Constitution 
the  trial  by  jury  of  the  rights  of  a  party  who  has  failed  to 
pay  his  taxes  then  existed  by  any  statute,  law  or  Constitu- 
tion. 

As  to  the  ninth  objection,  it  seems  to  be  sufficient  to  say 
that  Mr.  Palmer  has  had  his  opportunity  to  be  heard,  and 
he  presented  such  evidence  and  such  claim  as  he  thought 
proper ;  and  there  is  no  pretense  that  he  made  any  attempt 
to  cross-examine  any  witnesses  or  to  produce  any  witnesses 
upon  his  own  behalf;  and  he  is  not  deprived  of  any  right 
of  appeal,  because  he  had  the  right  to  review  the  proceedings 
of  the  assessors  by  certiorari. 

I  am  of  the  opinion,  therefore,  that  the  tax  upon  the 
bank  shares  of  Mr.  Palmer  was  levied  according  to  law, 
and  that  he  should  be  punished  by  a  fine  for  his  misconduct 
in  not  paying  said  tax,  in  an  amount  sufficient  for  the  pay- 
ment of  the  tax  assessed  and  of  the  costs  and  expenses  of 
these  proceedings. ' 

Order  accordingly. 
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Hugh  Ward,  Plaintiff,  against  Edward  J.  Hogan, 
Defendant. 

[Special  Term.] 

(Decided  November  20th,  1882.) 

An  agreement  by  a  physician,  in  consideration  of  the  purchase  from  him 
of  a  drug  store  and  prescription  business,  to  send  ali  prescriptions  of  his 
practice  to  the  purchaser  to  be  filled,  is  not  unlawful. 

In  an  action  for  breach  of  such  agreement,  an  allegation  in  the  complaint 
that  "defendant  has  failed,  neglected  and  refused  to  send  the  prescrip- 
tions of  his  said  practice  to  said  plaintiff  as  agreed,"  is  a  sufficient 
allegation  of  the  breach. 

Trial  upon  demurrer  to  complaint. 

The  action  was  brought  to  recover  damages  for  the 
breach  by  the  defendant  of  an  agreement  with  plaintiff. 
The  complaint  alleged  that  defendant  was  a  practicing 
physician  and  owned  a  drug  store  and  business  and  pre* 
scription  business  in  the  City  of  New  York;  that  "in  con- 
sideration of  said  plaintiff  purchasing  said  store  and  business 
and  prescription  business,  said  defendant  agreed  and  cov- 
enanted with  said  plaintiff  that  he,  said  defendant,  would 
send  thereafter  all  prescriptions  of  his  practice  in  the  City 
of  New  York  to  said  plaintiff,  to  be  filled,*'  &c. ;  it  also  al- 
leged plaintiff's  readiness  and  willingness  to  perform  the 
agreement  on  his  part,  and  that  defendant  "failed,  neglected 
and  -refused  to  send  the  prescriptions  of  his  said  practice  to 
said  plaintiff  as  agreed,"  &c,  to  the  damage  of  plaintiff.  To 
this  complaint  defendant  demurred. 

T.  V.  Christopher,  for  plaintiff. 

J.  C.  Julius  Langbein,  for  defendant. 

J.  F.  Daly,  J. — There  was  nothing  unlawful  in  making 
the  agreement  set  forth  in  the  complaint,  by  which  the  de- 
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fendant,  a  physician  and  surgeon,  promised  to  send  all  Lis 
prescriptions  to  be  filled  by  plaintiff,  as  a  consideration  for 
the  purchase  by  the  latter  of  the  drug  store  and  the  drug 
and  prescription  business  of  defendant  carried  on  at  the 
place  specified  in  the  pleading.  A  physician  may  with  pro- 
priety advise  or  direct  his  patients  to  have  his  prescriptions 
made  up  at  a  particular  druggist's,  and  may  with  equal  pro- 
priety agree  with  a  druggist  who,  on  the  faith  of  that 
promise,  buys  out  his  shop,  as  in  this  case,  to  give  such 
advice  and  direction  to  his  patients. 

The  difficulty  in  an  action  for  damages  for  the  breach  of 
such  a  contract  might  arise  in  the  attempt  to  show  that  de- 
fendant was  responsible  for  the  failure  of  his  patients  to 
patronize  plaintiff,  for  the  patient  may  take  his  prescription 
to  a  druggist  of  his  own  selection  notwithstanding  the 
recommendation  of  his  physician.  But  that  is  a  difficulty 
of  proof,  not  of  pleading.  To  make  defendaut  liable  it  must 
be  alleged  and  proved  that  he  has  neglected  and  refused  to 
recommend  the  plaintiff's  shop  to  persons  for  whom  he  has 
prescribed;  this  complaint  alleges  substantially  the  same 
thing,  viz.,  that  **  defendant  has  failed,  neglected  and  re- 
fused to  send  the  prescriptions  of  his  said  practice  to  said 
plaintiff  as  agreed  by  said  defendant."  The  breach  is  al- 
leged in  substantially  the  same  words  as  the  promise,  and 
that  is  a  good  allegation.  The  necessary  implication  from 
it  is  that  defendant  had  patients  to  whom  he  gave  prescrip- 
tions, but  willfully  or  negligently  omitted  to  recommend 
or  direct  them  to  go  to  plaintiff  to  have  the  prescriptions 
put  up.  The  allegation  of  breach  is  therefore  sufficient 
(Shenck  v.  Naylor,  2  Duer  678). 

Judgment  on  demurrer  for  plaintiff,  with  costs.  Leave 
to  answer  on  payment  of  costs  as  of  judgment  on  issue  of 
law. 

Order  accordingly. 
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Beer  v.  Benner. 


Louis  Beer,  Appellant,  against  George  H.  Benner, 
Respondent. 

(Decided  November  17th,  1882.) 

District  Courts  in  the  City  of  New  York  have,  under  the  Code  of  Civil 
Procedure,  the  same  power  to  make  orders  of  interpleader  as  they 
formerly  had  under  the  Code  of  Procedure. 

Appeal  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York,  for  the  Fourth  Judicial  District,  entered 
upon  the  verdict  of  a  jury. 

The  action  was  brought  against  one  Peter  Diehl,  to  re- 
recover  the  sum  of  $250  claimed  by  plaintiff  as  a  balance  of 
commissions  due  him  as  broker  for  the  sale  of  certain 
lots  of  land.  Upon  motion  of  Diehl,  an  order  was  made  by 
the  Justice  of  the  District  Court  that  George  H.  Benner  be 
interpleaded  as  defendant,  it  appearing  that  Benner  claimed 
the  money  on  the  ground  that  he  was  originally  employed 
by  Diehl  to  find  a  purchaser  for  the  lots,  and  that  he 
employed  Beer,  the  plaintiff,  to  do  the  work ;  and  on  trial 
before  a  jury,  they  found  a  verdict  for  Benner,  upon  which 
judgment  in  his  favor  was  entered.  From  the  judgment 
the  plaintiff  appealed  to  this  court. 

S.  M.  Boeder,  for  appellant. 

Lorenz  Zeller,  for  respondents. 

J.  F.  Daly,  J. — This  was  a  proper  case  for  interpleading 
Benner,  who  claimed  the  money  for  which  the  suit  was 
brought,  because  he  alleged  himself  to  be  the  actual  con- 
tractor with  Diehl,  and  claimed  that  the  plaintiff  was  his 
agent  and  not  an  independent  contractor.  Diehl  therefore 
stood  as  a  mere  stakeholder  of  a  fund  which  belonged  to 
one  of  two  claimants,  and  was  properly  relieved  of  the  suit 
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on  paying  the  money  into  court  and  substituting  Benner 
as  defendant.  The  question  is  whether  the  District  Courts 
had  power  at  the  date  of  the  order  of  interpleader  in  the 
action  (April  3d,  1882)  to  make  such  an  order.  Prior  to 
the  Code  of  Civil  Procedure  the  District  Courts  had  that 
power  (Dreyer  v.  Rauch,  10  Abb.  Pr.  N.  S.  344).  It  was 
so  held  for  the  reason  that  section  48  of  the  District  Court 
Act  (L.  1857,  c.  344)  made  the  provisions  of  sections  55  to 
64,  both  inclusive,  of  the  Code  of  Procedure,  applicable  to 
the  District  Courts.  Section  64  of  the  Code  of  Procedure, 
subdivision  15,  declared  that  the  provisions  of  that  act  (the 
Code)  respecting  parties  to  actions  should  apply  to  the 
District  Courts.  The  provision  for  interpleader  (section 
122)  was  embraced  in  title  3  regulating  parties  to  civil 
actions. 

The  Code  of  Procedure  has  been  repealed,  but  section  48 
of  the  act  of  1857  has  not  been  repealed.  It  reads  as  fol- 
lows :  "  Section  48.  The  provisions  of  sections  fifty-five  to 
sixty-four,  both  inclusive,  and  of  section  sixty-eight,  of  the 
Code  of  Procedure,  shall  apply  to  these  courts,  except  that 
the  transcript  of  judgment  specified  in  the  latter  section 
shall  be  furnished  by  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  and  also  except  that  the  execution 
may  issue  as  well  out  of  the  District  Court  in  which  the 
judgment  was  rendered  as  out  of  the  Common  Pleas/' 

There  are  provisions  in  the  new  Code  relating  to  tran- 
scripts of  and  executions  upon  judgments  of  these  courts 
which  supersede  so  much  of  section  48,  above  quoted,  as 
regulates  those  matters  (§  3220).  And  there  are  other 
provisions  of  the  new  Code  which  partially  supersede  the 
regulations  found  in  sections  55  to  64  and  section  68  of 
the  Code  of  Procedure.  But  there  is  no  provision  in  the 
new  Code  as  to  interpleader  in  these  courts,  and  so  much 
therefore  of  the  former  practice  is  not  superseded  by  any 
provision  in  the  new  practice. 

We  must  assume  that  the  legislature,  in  not  repealing 
section  48  (although  it  included  a  direct  reference  to  cer- 
tain provisions  of  the  old  Code,  and  made  the  practice 


Digitized  by  LjOOQIC 


1    NEW  YORK— NOVEMBER,  1882.  231 

Beer  v.  Benner. 

thereunder  the  practice  of  the  District  Courts),  had  a  pur- 
pose in  view,  and  this  purpose  undoubtedly  was  to  preserve 
to  suitors  and  litigants  in  the  District  Courts  all  the  bene- 
fits which  the  section  48  was  originally  intended  to  confer. 
Among  these  none  is  so  important  and  beneficial  as  the 
provision  giving  to  defendant  in  certain  cases  the  right  to 
interplead  the  real  contestant. 

We  shall,  I  think,  be  giving  the  natural  and  ordinary 
effect  to  the  legislative  intention  as  expressed  in  its  acts, 
and  its  omission  to  act,  if  we  hold  : 

1.  That  by  section  48  of  the  District  Court  act,  so  much 
of  the  practice  of  the  Code  of  Procedure  as  may  be  em- 
braced within  sections  55  to  64  inclusive  and  section  68 
was  made  the  practice  of  the  District  Courts  as  fully  and 
as  completely  as  if  those  provisions  were  incorporated  in 
full  in  the  act  in  question  (L.  1857,  c.  344). 

2.  That  the  omission  to  repeal  section  48,  when  other 
portions  of  the  act  were  expressly  repealed  (see  repealing 
act,  chapter  245,  Laws  of  1880),  is  an  expression  of  legis- 
lative will  that  such  portion  of  the  practice  under  that 
section  as  was  not  superseded  by  the  new  Code  should  be 
retained. 

3.  That  this  intention  is  confirmed  by  section  4  of  the 
new  Code,  which,  after  an  enumeration  of  all  the  courts  in 
section  3,  declares  that  "each  of  those  courts  shall  continue 
to  exercise  the  jurisdiction  and  powers  now  vested  in  it  by 
law  according  to  the  course  and  practice  of  the  court, 
except  as  otherwise  prescribed  in  this  act,"  and  by  section 
3214  of  the  new  Code,  which  provides  that  "except  as 
otherwise  specially  prescribed  in  the  title  this  act  does  not 
affect  any  statutory  provision  remaining  unrepealed,  after 
this  chapter  takes  effect,  relating  to  the 'jurisdiction  and 
powers  of  either  of  those  courts."  Section  48  of  the  act  of 
1857  is  an  unrepealed  statutory  provision  relating  to  the 
powers  of  those  courts. 

There  are  no  exceptions  of  importance  in  the  case. 
The  attempt  to  contradict  defendant  by  introducing  his 
letter  heading,  was  a  contradiction  upon  a  matter  drawn 
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out  in  cross-examination,  and  not  involved  in  the  issues, 
viz.,  as  to  whether  he  represented  himself  to  be  a  member 
of  a  law  firm. 

The  motion  to  strike  out  an  answer  as  irresponsive  was 
properly  denied  because  part  of  the  answer  was  responsive. 

The  request  to  charge  that  the  burden  of  proof  lay  on 
the  defendant  was  properly  denied  because  the  plaintiff 
alleged  in  his  complaint  employment  by  Diehl,  and  the 
finding  of  a  purchaser,  which  was  denied  by  Benner's 
answer,  and  he  was  bound  to  prove  it. 

The  request  to  charge  should  have  been  limited  to  what 
was  strictly  affirmative  in  Benner's  defense. 

Judgment  should  be  affirmed. 

Van  Bkunt,  J.,  concurred. 
Judgment  affirmed. 


Elliott   C.   Harry,   Respondent,   against  Edward  G. 
Hilton,  Impleaded,  &c,  Appellant. 

,  (Decided  November  17th,  1882.) 

A  client  is  responsible  for  the  fees  of  a  stenographer  employed  by  his  attor- 
ney to  take  minutes  of  a  proceeding  under  a  suggestion  to  which  the  client 
accedes.  Whether  or  not  such  proceeding  was  instituted  by  him  is  im- 
material. 

Appeal  from  the  judgment  of  a  district  court  in  the 
City  of  New  York. 

The  facts  are  stated  in  the  opinion. 
Charles  W.  Seymour^  for  appellant. 
Frank  P.  Slade^  for  respondent. 
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Van  Brunt,  J. — The  question  involved  in  this  appeal 
is,  whether  a  client  is"  responsible  for  stenographer's  fees  in 
a  case  where  such  stenographer  is  employed  by  attorneys  to 
take  the  minutes  of  the  proceedings  before  an  auditor,  to 
whom  the  Surrogate  has  referred  an  executor's  account. 
The  counsel  for  the  respondent  relies  upon  the  decisions  of 
the  courts  which,  held  that  when  an  attorney  orders  notes 
of  a  case  from  a  stenographer  the  client  is  presumably 
liable  and  not  the  attorney,  because  the  relation  of  principal 
and  agent  exists. 

These  cases  introduce*  no  new  rule  in  the  law  regarding 
contracts,  but  simply  enforce  an  old  one.  Their  significance, 
however,  lies  in  the  fact  that,  in  the  decision  of  these  cases, 
the  courts  assume  that  such  action  upon  the  part  of  the 
attorney  is  presumably  within  the  scope  of  the  authority 
conferred  upon  him  when  he  is  retained  by  his  client,  and 
that  the  attorney  has  the  right  to  bind  his  client  for  any 
service  which  may  be  necessary  and  proper  not  only  for  the 
preparation  of  the  case  for  trial,  but  for  the  convenient  con- 
duct of  such  trial,  and  the  proceedings  thereafter  taken 
(Covel  v.  Hart,  14  Hun  254). 

In  the  case  of  the  First  National  Bank  of  Cooperstown  v. 
Tomajo  (77  N.  Y.  476),  the  right  of  the  attorney  to  make 
agreements  which  enhance  the  burden  and  costs  of  litigation 
is  directly  recognized. 

We  are  of  the  opinion,  therefore,  that  the  attorney  does 
bind  a  client  for  the  payment  of  stenographer's  fees  where 
he  is  employed  during  the  progress  of  a  proceeding  under  a 
suggestion  to  which  he  accedes. 

The  objection  raised  to  the  ruling  of  the  court  in  exclud- 
ing the  question  as  to  whether  the  defendant  Hilton  insti- 
tuted the  proceedings  or  filed  objections  to  the  account  is 
not  well  taken.  The  fact  that  Hilton  was  attending  such 
accounting  by  his  counsel  was  conceded.  He  was  attending 
such  accounting  by  his  attorney  as  a  party  in  interest.  He 
thereby  became  a  party  to  the  proceeding,  and  it  was  imma- 
terial whether  he  instituted  it  or  not. 

The  judgment  should  be  affirmed. 
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J.  F.  Daly,  J.,  concurred. 

Judgment  affirmed. 


George  W.  Korn,  Respondent,  against  Francis  X. 
Schedler  et  al.,  Appellants. 

(Decided  November  17th,  1882.) 

In  an  action  to  recover  the  value  of  property  of  the  plaintiff  stolen  while 
he  was  dining  at  the  defendants'  restaurant  in  which  it  is  proved  that 
liquors  were  sold,  the  court  will  take  judicial  notice  that  liquors  could 
not  be  legally  sold  there  unless  under  a  license,  and  that  such  licenses 
could  be  issued  only  to  persons  keeping  an  inn;  and  will  presume,  in  the 
absence  of  evidence  to  the  contrary,  that  the  defendants  are  innkeepers, 
and  liable  as  such  for  the  property  of  guests. 

Appeal  from  a  judgment  of  a  district  court  in  the  City 
of  New  York. 

The  facts  are  stated  in  the  opinion. 

Abram  Kling,  for  appellants. 

Hathaway  £  Montgomery,  for  respondent. 

Van  Brunt,  J. — The  question  as  to  the  liability  of  the 
defendant  Wiedemann  in  this  case  seems  to  be  settled  by 
the  decision  of  the  General  Term  of  this  court  in  the  case 
of  Kopper  v.  Willis  (9  Daly  460),  in  which  it  was  decided 
that  a  party  could  not  be  permitted  to  say  that  he  was 
keeping  a  hotel  when  he  was  applying  for  a  license  to  sell 
liquors,  and  he  was  not  keeping  a  hotel  when  called  upon 
to  respond  to  his  liability  as  a  hotel  keeper. 

There  is  no  evidence  whatever  showing  that  Wiedemann 
carried  on  any  other  business  separate  from  that  of  the  res- 
taurant to  which  his  license  could  apply,  and  the  court  must 
take  judicial  knowledge  of  the  fact  that  no  liquors  could 
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be  legally  sold  upon  said  premises,  nor  could  any  license  be 
issued  for  the  sale  of  liquors  upon  the  premises  except  the 
same  is  kept  as  an  inn,  tavern  or  hotel.  Therefore,  as  far 
as  Wiedemann  is  concerned,  he  must  be  held  liable  under 
the  decision  in  the  case  of  Kopper  v.  Willis. 

The  law  being  that  no  license  can  issue  for  the  sale  of 
liquors  except  to  a  person  keeping  a  hotel,  and  it  being  an 
offense  against  the  law  to  sell  liquors  without  a  license,  in 
the  absence  of  any  evidence  to  the  contrary,  certainly, 
where  liquors  are  openly  sold,  it  may  be  presumed  that 
it  is  in  pursuance  of  a  license  rather  than  that  it  is  done 
without  a  license  and  against  the  law.  The  inference  then 
to  be  drawn  from  the  fact  of  the  selling  of  liquors  is  that 
the  parties  selling  the  liquors  have  a  license  and  have  repre- 
sented themselves  as  keeping  an  inn,  tavern  or  hotel  so  as 
to  be  able  to  procure  such  license.  This  being  the  legiti- 
mate inference  from  the  facts  established,  no  evidence  has 
been  offered  to  rebut  this  presumption. 

In  the  case  of  Carpenter  v.  Taylor  (1  Hilt.  193),  no  infer- 
ence whatever  could  be  drawn  from  the  fact  of  the  selling 
of  liquors  as  to  the  character  of  the.  house,  and  conse- 
quently the  court  held  that  the  burden  was  upon  the 
plaintiff  to  show  affirmatively  the  fact  that  the  defendant 
was  keeping  a  hotel. 

In  the  case  at  bar  the  proof  shows  acts  done  by  the  de- 
fendants from  which  we  must  infer  that  they  were  obeying 
the  law  and  keeping  an  inn,  or  that  they  were  violating  the 
law  and  selling  liquors  without  keeping  an  inn  or  having  a 
license  therefor.  In  the  absence  of  all  other  evidence  it 
must  be  inferred  that  the  defendants  were  law-abiding 
citizens  and  obeying  the  law,  rather  than  that  they  were 
deliberately  violating  the  law. 

We  are  aware  that  the  defendants  claim  that  Wiedemann 
alone  was  the  licensee ;  but  the  other  defendants  must  be 
presumed  to  be  acting  under  his  license,  and  are  as  much 
bound  by  his  representations  as  though  they  had  made 
them  themselves.  The  defendants  cannot  take  the  bene- 
fits of  the  license  without  sharing  in  its  burdens.     They 
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are  presumed  to  know  that  the  protection  of  the  license 
required  the  place  in  which  the  liquors  were  sold  to  be  an 
inn,  tavern  or  hotel,  and  that  the  license  is  issued  only  to 
the  keeper  of  such  an  establishment.  Therefore,  when  the 
defendants  Schedler  and  Weil  enter  into  a  business  with 
the  defendant  Weidemann,  a  part  of  which  is  the  selling  of 
liquors  under  Wiedemann's  license,  which  could  only  be 
done  by  keepers  of  an  inn,  tavern  or  hotel,  it  must  be  pre- 
sumed that  the  selling  of  the  liquors  is  only  a  part  of  the 
business  of  tavern,  inn  or  hotel  keepers  carried  on  by  all 
the  defendants.  This  presumption  has  not  been  rebutted 
by  the  defendants,  and  no  other  conclusion  can  be  drawn 
but  that  they  were  acting  as  hotel  keepers  and  not  violating 
the  law. 

The  judgment  must  be  affirmed,  with  costs. 

J.  F.  Daly,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Laura  C.  R.  Searing,  Appellant,  against  Henry  Good- 
stein, Respondent. 

(Decided  November  17th,  1S82.) 

Under  the  Code  of  Civil  Procedure,  upon  recovery  by  plaintiff  in  an 
action  in  a  District  Court  in  the  City  of  New  York  for  conversion  of 
personal  property,  he  is  entitled  to  have  inserted  in  the  judgment  a  pro- 
vision for  execution  against  the  person  of  defendant,  although  such 
action  was  commenced  by  summons,  as  prescribed  by  the  Code,  instead 
of  by  warrant,  as  was  the  previous  practice. 

Appeal  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Fourth  Judicial  District. 

The  action  was  commenced  in  the  District  Court  in  the 
City  of  New  York  for  the  Fourth  Judicial  District,  by  sum- 
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mons.  Upon  the  return  of  the  summons  the  plaintiff,  by 
way  of  complaint,  alleged  that  the  defendant  had  converted 
to  his  own  use  certain  property  belonging  to  her.  The 
defendant  answered  by  a  general  denial.  The  cause  being 
tried,  the  justice  found  in  favor  of  the  plaintiff  for  -$50 
damages,  and  $22.50  costs  and  extra  costs.  The  counsel 
for  the  plaintiff  thereupon  requested  the  justice  to  insert 
in  the  judgment  the  words  "defendant  subject  to  arrest  and 
imprisonment  upon  execution,"  which  the  justice  refused 
to  do,  and  to  which  refusal  the  plaintiff's  counsel  excepted. 
From  the  judgment  the  plaintiff  thereupon  appealed  to  this 
court. 

Edward  W.  Searing^  for  appellant. 

William  Roihchild^  for  respondent. 

Van  Beitnt,  J. — [After  stating  the  facts  as  above.] — 
The  question  involved  in  this  appeal  is  as  to  the  right  of  the 
plaintiff  herein  to  have  inserted  in  the  judgment  the  words 
above  mentioned,  no  warrant  or  order  of  arrest  having  been 
issued  in  the  action. 

In  the  case  of  Qlacius  v.  Moldtz  it  was  expressly  decided 
by  the  General  Term  of  this  court  that  under  the  District 
Court  act  such  words  should  not  be  inserted  unless  the 
action  had  been  commenced  by  warrant ;  that  as  a  defend- 
ant could  only  be  arrested  in  an  action  commenced  by  a 
warrant,  and  as  the  action  was  commenced  by  a  summons, 
no  execution  against  the  person  could  issue. 

The  repealing  act,  chapter  245  of  the  Laws  of  1880, 
among  other  things  has  repealed  section  10  of  chapter  344 
of  the  Laws  of  1857,  which  provides  that  actions  in  District 
Courts  shall  be  commenced  by  summons,  warrant  or  attach- 
ment, or  by  voluntary  appearance  in  person  and  pleading 
without  summons,  warrant  or  attachment;  and  the  Code  of 
Procedure,  section  3209,  has  provided  that  actions  in  Dis- 
trict Courts  must  be  commenced  by  voluntary  appearance 
and  a  joinder  of  issue  by  the  parties,  or  by  the  service  of 
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summons,  thus  limiting  the  manner  in  which  actions  may  be 
commenced.  Section  3220  provides  that  sections  3017  to 
section  8022  of  this  act,  both  inclusive,  apply  to  a  judgment 
rendered  in  a  District  Court  in  the  City  of  New  York. 
Section  3018  provides  if  the  action  in  which  the  judgment 
is  rendered  is  one  of  the  actions  specified  in  subdivision 
first  or  second  of  section  2895  of  this  act,  or  if  an  order  of 
arrest  has  been  granted  and  has  been  executed  in  a  case 
specified  in  subdivision  third  of  that  section,  the  justice 
must  insert  in  such  transcript  given  by  him,  as  prescribed 
in  the  last  section,  the  words  u  defendant  liable  to  execu- 
tion against  his  person." 

Subdivisons  1  and  2  of  section  2895  of  this  act  refer  to 
actions  to  recover  a  fine  or  penalty,  to  recover  damages  for 
a  personal  injury  of  which  a  justice  of  the  peace  has  juris- 
diction, an  injury  to  property,  including  the  wilful  taking, 
detention  or  conversion  of  personal  property,  &c.  It  there- 
fore follows,  from  these  provisions  of  the  Code,  that  the 
manner  of  commencing  an  action  does  not  determine  the 
question  as  to  whether  the  plaintiff  is  entitled  to  have  the 
clause  in  question  inserted  in  the  judgment,  but  that  such 
right  depends  upon  the  nature  of  the  action — a  different 
rule  prevailing  under  the  District  Court  Act. 

The  cause  of  action  in  this  case,  being  for  the  wrongful 
conversion  of  personal  property,  is  one  of  the  actions  speci- 
fied in  subdivision  2  of  section  2895,  and  consequently  the 
justice  was  bound  to  insert  in  the  judgment  the  liability  of 
the  defendant  to  arrest  upon  execution. 

The  judgment  must  therefore  be  reversed,  with  costs. 


J.  F.  Daly,  J.,  concurred. 
Judgment  reversed,  with  costs. 
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Thomas  C.  Clark,  Appellant,  against  The  Mechanics' 
National  Bank  of  the  City  of  New  York,  Re- 
spondent. 

(Decided  December  4th,  1882.) 

As  between  a  bank  and  a  depositor  with  it,  the  entry  of  debits  in  the  de- 
positor's pass-book  and  striking  a  balance  thereon  constitute  a  statement 
of  the  account,  and  the  delivery  of  the  book  to  the  depositor  and  his 
retention  of  it  without  objection,  make  it  a  stated  account;  and 
where  the  book  has  been  retained  many  months  without  objection,  and 
the  precise  balance  it  exhibits  has  been  drawn  out,  these  facts  afford 
clear  evidence  of  a  settled,  as  well  as  a  stated  account,  which  establishes 
prima  facie  the  accuracy  of  the  items. 

In  an  action  against  a  bank  to  recover  an  alleged  balance  of  deposits  made 
by  plaintiff  remaining  after  payment  of  his  drafts,  the  sum  claimed  was 
the  aggregate  of  the  amounts  of  twenty-three  checks  paid  by  the  bank 
and  charged  by  it  against  plaintiff  in  his  pass-book,  but  which  it  failed 
to  produce  as  vouchers.  At  the  trial,  plaintiff,  while  not  absolutely 
denying  that  he  drew  the  checks  in  question,  testified,  as  to  all  of  them, 
that  the  amounts  were  amounts  for  which  he  never  drew  them;  but  the 
jury,  upon  evidence  ou  behalf  of  the  bank  tending  strongly  to  prove 
that  plaintiff  did  draw  seven  of  the  missing  checks  for  the  amounts 
thereupon  respectively  paid  and  charged  by  the  bank,  disallowed  those 
seven  checks,  and  found  a  verdict  for  plaintiff  for  the  amount  of  the 
other  sixteen  checks  only.  Held,  that  the  jury,  having  disbelieved  the 
testimony  of  plaintiff  as  to  the  seven  checks,  which,  if  false,  must  be 
willfully  false,  were  bound  to  discredit  his  testimony  altogether,  it  being 
unsupported  by  any  other  witness  or  fact;  and  as  the  verdict  was  founded 
wholly  upon  his  unsupported  testimony,  a  new  trial  should  be  granted. 

It  seems,  that  if  plaintiff's  claim  was  that  the  checks  to  which  he  objected, 
and  which  he  did  not  deny  that  he  drew,  had  been  raised  or  altered,  the 
burden  rested  upon  him  to  prove  that  fact. 

Appeal  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  the  sum  of  $27,149.70, 
which  plaintiff,  a  depositor  with  defendant,  claimed  to  be 
due  him,  over  and  above  his  drafts  on  his  deposits.  The 
sum  in  question  was  the  aggregate  of  twenty-three  checks 
charged  against  him  in  balancing  his  pass-book  on  Septem- 


Digitized  by  LjOOQIC 


240  COURT  OF  COMMON  PLEAS. 

Clark  v.  Mechanics'  Nat.  Bank  of  New  York. 

ber  14th,  1865.  On  the  first  trial  of  this  case  the  jury 
gave  a  verdict  for  the  whole  amount  of  his  claim.  The 
verdict  was  set  aside  on  the  minutes ;  plaintiff  appealed, 
and  the  General  Term  affirmed  the  order  on  the  ground  that 
the  verdict  was  "  so  against  a  striking  preponderance  of  the 
evidence,  that  a  common  exercise  of  judgment  demands  its 
reversal,"  and  that  it  was  "impossible  to  account  for  the 
verdict  of  the  jury  except  upon  the  ground  of  bias  against 
the  defendant  as  a  banking  institution  upon  some  such 
assumption  as  that,  being  a  bank,  they  should  be  held  respon- 
sible for  this  large  amount  if  they  could  not  produce  the 
original  vouchers  to  show  that  they  had  paid  it  (8  Daly 
481,  504,  508). 

The  second  trial  resulted  in  a  verdict  for  plaintiff  for 
817,381.44,  being  $9,768.46  less  than  the  verdict  of  the 
first  jury.  The  difference  is  the  aggregate  of  seven  of  the 
disputed  checks,  which  the  jury  apparently  deemed  to  be 
genuine  checks,  both  as  to  signature  and  amount.  Upon 
the  coming  in  of  the  verdict  defendant  made  a  motion  for 
a  new  trial  upon  the  minutes,  which  motion  was  denied, 
and  judgment  for  plaintiff  was  entered  on  the  verdict. 
From  the  judgment  and  the  order  denying  a  new  trial 
defendant  appealed. 

William  H.  Scott,  for  appellant. 

William  A.  Beach,  for  respondent. 

J.  F.  Daly,  J. — The  facts  of  the  case  were  fully  set  forth 
in  the  opinions  reported  in  8  Daly  481,  the  evidence  taken 
on  the  first  trial  having  been  read  to  the  jury  on  the  second 
trial,  and  some  additional  testimony  offered  concerning 
specific  vouchers  among  the  number  disputed.  On  the 
first  trial  the  bank  proved  conclusively  that  two  of  the 
checks  denied  by  plaintiff  were  issued  by  him,  and  gave 
evidence  of  a  similar  circumstantial  character,  though  not 
so  strong,  concerning  three  others.  The  jury  gave  plaintiff 
a  verdict  including  the  amount  of  those  five  checks  upon 
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some  theory  or  view  of  the  case  which  the  General  Term 
condemned.  Upon  the  second  trial  the  jury  disallowed 
those  five  checks  and  two  more,  one  for  $119.46  and  one 
for  $7000,  and  gave  plaintiff  a  verdict  for  the  other  missing 
vouchers.  The  plaintiff  swore  as  positively  against  the 
genuineness  of  the  seven  disallowed  checks,  as  against  the 
other  sixteen,  but  the  jury  seems  to  have  thought  it  a 
matter  of  no  moment.  They  gave  a  verdict  for  $17,381.44 
against  defendant  upon  the  unsupported  testimony  of  a 
witness  whose  positive  oath  they  disbelieved.  The  plaint- 
iffs claim  for  the  amounts  they  allowed  rested  upon  the 
same  proof  as  his  claim  for  what  they  disallowed.  The 
question  whether  plaintiff  was  worthy  of  belief  did  not  seem 
to  enter  into  their  deliberations ;  the  sole  question  seemed 
to  be  whether  the  bank  had  been  successful  in  unearthing 
business  transactions  of  the  plaintiff  in  the  course  of  which 
he  might  have  paid  out  any  of  these  disputed  vouchers. 

My  view  of  the  law  of  the  case  is  that  the  jury  having 
found  that  the  plaintiff  had  testified  falsely  as  to  seven  of 
the  missing  checks  were  bound  to  discredit  his  testimony 
altogether,  it  being  unsupported  by  any  other  witness  or 
fact.  His  testimony  as  to  those  seven  checks  if  false  was 
willfully  false,  because  he  could  not  have  been  mistaken  as 
to  the  question  whether  he  drew  for  those  amounts.  He 
swore  positively,  and  was  convicted  by  the  verdict  of 
positive  falsehood. 

The  jury  finding  plaintiff  unworthy  of  belief  on  these 
seven  material  facts,  and  being  in  consequence  bound  to* 
reject  his  unsupported  oath  as  to  every  other  matter  in  con- 
troversy, should  have  rendered  a  verdict  for  defendant  for 
these  reasons.  The  bank  had  proved  prima  facie  a  stated 
and  settled  account  between  him  and  itself.  The  entry  of 
debits  in  the  pass-book  and  striking  a  balance  thereon  is  a 
statement  of  the  account,  and  the  delivery  of  the  book  to 
the  dealer  and  his  retention  of  it  without  objection  makes 
it  a  stated  account  (  Weisser  v.  Denison,  10  N.  Y.  81 ;  Har- 
ley  v.  Eleventh  Ward  Bank,  76  N.  Y.  618).  An  account 
settled  is  one  where  the  balance  it  exhibits  has  been  paid  or 
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adjusted  between  the  parties.  Where  it  has  been  retained 
many  months  without  objection  and  the  precise  balance  it 
exhibits  has  been  drawn  out,  the  fact  affords  clear  evidence 
of  a  settled  as  well  as  a  stated  account.  An  account  settled 
or  stated  establishes  prima  facie  the  accuracy  of  the  items 
(Lockwood  v.  Thome,  18  N.  Y.  292).  The  affirmative  is,  of 
course,  on  the  party  alleging  a  stated  or  settled  account  and 
relying  upon  it  as  proof  of  the  correctness  of  the  items,  to 
show  not  only  that  the  account  has  been  delivered  and 
retained  by  the  other  party,  but  retained  without  objection, 
or  to  show  such  circumstances  as  justify  an  inference  of  his 
assent  to  it  (Stenton  v.  Jerome,  54  N.  Y.  480 ;  Quincey  v. 
White,  63  N.  Y.  377).  The  plaintiffs  pass  book,  which  he 
produced  on  the  trial  to  charge  the  defendant,  showed  that 
the  disputed  vouchers  were  charged  against  him  in  the 
statement  of  September  14th,  1865,  and  a  balance  struck  on 
the  basis  of  such  charge  of  $2,151.49 ;  that  subsequeut  to 
that  date  and  down  to  June  29th,  1874,  the  book  had  been 
balanced  twent)r-three  times  on  the  basis  of  the  balance  of 
$2,151.49  of  September  14th,  1865,  and  that  said  balance  then 
struck  had  been  drawn  out  and  used  by  plaintiff,  for  on 
June  29th,  1874,  his  last  statement  showed  a  balance  of  83 
cents.  Those  twenty-three  balances  of  the  pass-book  were 
so  many  repeated  affirmances  of  the  correctness  of  the  bal- 
ance and  account  on  which  they  were  based,  and  afforded 
ground  for  inferring  that  plaintiff  had  acquiesced  therein,  as 
he  did  not  make  a  formal  demand  for  the  money  until  1875, 
ten  years  after  the  disputed  charges  were  made.  Plaintiff 
was,  of  course,  entitled  to  show  that  he  had  not  acquiesced 
in  this  account  of  September  14th,  1865,  but  had  disputed 
it,  and  .he  did  swear  to  repeated  interviews  from  that  date 
down  to  1874  with  the  bookkeeper  of  the  bank  and  the 
president  (who  died  before  this  action  was  tried),  in  which 
he  objected  to  the  missing  vouchers  and  claimed  a  larger 
balance.  The  bookkeeper  denied  this,  and  the  sole  evidence 
to  show  that  defendant  dissented  from  the  correctness  of 
the  accounts  that  had  been  balanced  twenty-three  times  on 
the  same  basis,  was  his  own  unsupported  oath.     This  oath 
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the  jury  were  bound  to  reject  because  he  was  unworthy  of 
credit,  and  to  render  a  verdict  for  defendant  on  the  ground 
that  the  accounts  between  the  parties  had  been  settled  and 
were  unim  peached  for  mistake  or  fraud. 

The  case  shows  another  ground  for  reversing  this  judg- 
ment and  ordering  a  new  trial.  When  plaintiff  gave  his 
evidence  it  appeared  that  he  did  not  deny  drawing  the 
checks  which  appeared  in  the  pass-book  he  produced,  but 
claimed  that  they  were  not  the  amounts  for  which  he  had 
drawn.  His  whole  testimony  on  that  point  is  as  follows : 
"  Q.  Will  you  turn  to  the  account  commencing  July  11th, 
1864,  with  a  balance  of  J3.94.47?  A.  Yes,  sir;  I  see  it. 
Q.  Now  the  figures  on  the  right  hand  page.  A.  Well,  the 
debit  side.  Q.  It  contains  the  checks  which  have  been 
charged  to  you  ?  A.  Yes,  it  contains  the  amounts.  Q.  The 
first  twenty-three  there — are  those  the  checks  which  you 
claim  were  fraudulently  entered  by  this  bank  ?  Are  those 
the  charges  which  you  claim  were  fraudulent?  A.  The 
amounts  are  amounts  for  which  I  never  drew  them."  This 
testimony  was  regarded  by  the  General  Term  of  this  court 
as  not  constituting  a  denial  on  plaintiffs  part  that  he  drew 
the  checks.  "  The  plaintiff  does  not  swear  that  he  did  not 
draw  these  missing  checks,  his  testimony  being  that  the 
amounts  are  amounts  for  which  he  never  drew  them,  leav- 
ing the  inference  that  some  unknown  person  had  fraudu- 
lently altered  them,  for  he  avoids  distinctly  swearing  that 
he  did  not  draw  the  checks,  which  is  subject  to  the  suspicion 
suggested  by  the  respondent  that  his  testimony  was  guarded 
in  this  respect  to  avoid  the  hazard  he  might  incur  if  the 
checks  or  some  of  them  should  be  found  and  shown  to  be 
in  his  handwriting  "  (8  Daly  506). 

The  testimony  on  the  second  trial  was  identical  with  that 
quoted  above,  for  the  printed  testimony  on  the  first  appeal 
was  read  to  the  jury.  The  plaintiff,  holding  in  his  hand 
the  statement  of  account  which  had  been  rendered  to  him, 
i.  e.  the  pass-book,  charging  him  with  these  twenty-three 
vouchers,  and  being  cross-examined  as  to  their  correctness, 
put  his  objection  to  them  on  the  sole  ground  that  they  were 
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not  the  amounts  for  which  he  drew  them,  and  having  by  that 
answer  admitted  that  he  had  drawn  them,  defendants  were 
relieved  from  the  necessity  of  proving  that  the  twenty-three 
missing  checks  were  signed  by  plaintiff — there  being  no 
claim  that  he  did  not  draw  twenty-three  missing  checks — 
and  were  bound  only  to  show  that  the  respective  amounts 
of  those  checks  were  correctly  entered  and  charged.  If 
plaintiff's  claim  was  that  the  checks  had  been  raised  or 
altered,  the  burden  was  upon  him  to  prove  that  fact.  De- 
fendant did  show  by  the  uncontradicted  evidence  of  the 
bookkeeper  and  other  clerks  of  the  bank  (whose  testimony 
on  that  point  is  fully  set  forth  in  the  report  of  this  case 
above  referred  to),  and  by  the  books  of  the  bank,  that  the 
amounts  charged  in  plaintiff's  pass-book  were  the  respective 
amounts  of  the  twenty-three  missing  checks  signed  Thomas 
C.  Clark,  which  came  in  the  regular  course  of  business 
between  July  14th  and  October  19th,  1864,  through  the 
Clearing  House  from  other  banks  and  over  the  counter, 
and  were  entered  and  charged  as  they  came.  It  was  for 
the  plaintiff  then  to  show  that  the  checks  had  been  altered, 
if  that  was  his  claim.  He  might  have  done  so  by  simply 
showing  the  amounts  for  which  he  had  actually  drawn.  In 
this  he  completely  failed.  He  had  nothing  to  show  the 
fact — not  even  recollection  as  to  what  checks  he  had  drawn 
during  the  period  of  time  that  the  disputed  vouchers  came 
to  the  bank,  viz.  from  July  14th  to  October  19th,  1864.  He 
admitted  that  he  drew  checks  during  that  period,  and  it  was 
an  established  fact  in  the  case  that  no  checks  of  his  except 
the  missing  checks  came  to  the  bank  during  that  period. 
Instead  of  showing  what  checks  he  drew  he  professes  to 
be  wholly  unable  to  say  what  they  were  or  to  whom  they 
were  given.  There  was  no  testimony  whatever  to  show 
that  any  check  had  been  altered,  and  as  the  plaintiffs  own 
evidence  brought  the  case  to  that  issue  and  he  had  the 
affirmative  of  it,  a  verdict  should  have  been  ordered  for 
defendant.  There  was  no  request  to  that  effect,  nor  does 
any  exception  of  defendant  bring  up  the  question,  but  on 
appeal  from  an  order  denying  a  motion  for  a  new  trial  on 
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the  minutes  "where,  as  in  this  case,  there  is  a  well  founded 
reason  for  believing  that  justice  has  not  been  done  and  that 
the  verdict  was  rendered  upon  incompetent  testimony,  it  is 
just  and  proper  for  the  court  to  interpose  its  authority  and 
grant  relief"  (Maier  v.  Roman,  4  Daly  168). 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  defendant  to  abide  the  event. 

Van  Hoesen,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
defendant  to  abide  event. 


Charles  H.  Downing,  as  Executor,  etc.,  of  Joseph  M. 
Leon,  Deceased,  Plaintiff,  against  Deamin  Jones, 
Defendant. 

(Decided  December  4th,  1882.) 

Where  an  assignment  of  a  lease  containing  covenants  of  renewal  is  made 
without  any  express  reservation,  the  right  to  renewals  may  pass  to  the 
assignee,  although  the  habendum  of  the  assignment  merely  sets  out  the 
existing  term  assigned,  making  no  reference  to  the  covenants  of  renewal. 

Case  submitted  under  section  1279  of  the  Code  of  Civil 
Procedure. 

On  October  10th,  1834,  Beekman  and  others  leased  to 
Edward  Smylie  certain  premises  on  Henry  Street,  New 
York  City,  for  the  term  of  twenty-one  years,  from  May  1st, 
1834,  with  covenants  for  two  renewals  of  twenty -one  years 
each.  On  September  9th,  1835,  Smylie  executed  an  assign- 
ment (with  the  lease  annexed)  whereby  he  granted,  con- 
veyed, assigned,  transferred  and  set  over  to  John  Anderson 
the  annexed  indenture  of  lease  "to  have  and  to  hold  the 
same  unto  the  said  John  Anderson  and  his  assigns  from  the 
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9th  day  of  September  instant  for  and  during  all  the  resU 
residue  and  remainder  yet  to  come  of  and  in  ike  term  of 
twenty-one  years  mentioned  in  the  said  indenture  of  lease, 
subject,  nevertheless,  to  the  rents,  covenants,  conditions 
and  provisions  therein  also  mentioned." 
*  Anderson  assigned  the  lease,  with  its  renewals,  to  Edward 
James.  It  was  subsequently  assigned  by  James  to  Matthew 
D.  Stevenson,  by  Stevenson  to  J.  B.  Nones,  by  Nones  to 
Esther  Leon,  and  finally  by  Mrs.  Leon  to  J.  M.  Leon. 

A  renewal  for  twenty-one  years  from  May  1st,  1855,  was 
granted  on  September  20th,  1855,  to  Mrs.  Leon.  A  second 
renewal  for  twenty-one  years  from  May  1st,  1876,  was 
granted  to  Mr.  Leon.  Both  renewals  contained  the  proviso 
that  if  it  should  thereafter  appear  that  the  party  of  the 
second  part  was  not  the  lawful  owner  of  said  lease,  and 
legally  and  equitably  entitled  to  claim  the  renewal  thereof, 
the  indenture  and  the  estate  thereby  granted  should  be 
void. 

The  defendant  contracted  to  purchase  the  lease  from  the 
executor  of  Leon,  but  objected  to  the  title  on  the  ground 
that  the  right  to  renewal  and  compensation  for  improve- 
ments, contained  in  the  original  lease,  did  not  pass  by  the 
assignment  from  Smylie  to  Anderson. 

Richard  S.  Neweombe  and  Albert  Cardozo,  for  plaintiff. 

M.  A.  Kursheedt^  for  defendant. 

J.  F.  Daly,  J. — [After  stating  the  facts  as  above.] — I 
do  not  regard  the  words  of  the  habendum  clause  of  the 

assignment  from  Smylie  "  to  have  and  to  hold for 

and  during  all  the  rest,  residue  and  remainder  yet  to  come  . 
of  and  in  the  term  of  twenty-one  years  mentioned  in  the 
said  indenture  of  lease "  as  depriving  the  assignee  of  the 
benefit  of   the    covenants  of   renewal    contained  in  the 
lease. 

The  grant  by  the  assignment  was  of  the  whole  lease  from 
Beekman  and  others  to  Smylie — "  the  annexed  indenture  of 
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lease  " — together  with  the  premises  and  buildings  thereon 
and  the  appurtenances.  An  assignment  of  the  lease,  or  of 
the  whole  term,  passes  with  it  all  covenants  that  run  with 
the  land,  including  covenants  of  renewal  (Taylor  on  Land- 
lord and  Tenant,  445).  There  must  be,  therefore,  an 
express  reservation  to  prevent  every  right  and  interest  of 
the  lessee  passing  under  such  an  assignment.  There  was 
no  express  reservation,  and  the  annexing  of  the  lease  to  the 
assignment,  and  the  conveyance  of  the  building,  showed  an 
intention  that  no  interest  in  the  instrument  or  the  subject 
matter  of  it  was  to  be  reserved  by  the  lessee.  The  haben- 
dum clause  could  not,  as  I  read  it,  even  in  terms  be  con- 
strued to  deprive  the  assignee  of  the  benefit  of  any  cove- 
nants in  the  lease,  because  it  did  not  refer  to  the  covenants. 
It  professed  to  set  out  the  term  assigned,  and  did  so  cor- 
rectly, the  lease  being  undoubtedly  for  the  term  of  twenty- 
one  years.  There  was  no  term  under  the  covenants  of 
renewal,  nor  until  the  renewal  was  executed. 

But  if  the  habendum  could  be  construed  to  limit  the 
assignment  to  an  estate  for  twenty-one  years,  excluding 
any  interest  in  the  covenants  of  renewal,  then  it  was  in- 
operative, because  repugnant  to  the  granting  clause  which 
assigned  the  whole  indenture  of  lease,  and  thus  conveyed 
the  whole  interest  of  the  lessee  therein  (4  Kent  Comra. 
468 ;  3  Washburn  on  Real  Property,  642 ;  Kenney  v.  Wal-. 
lace,  24  Hun,  478 ;  Mott  v.  Bichmyer,  57  N.  Y.  62).  It  is 
as  if  the  lessee  had  granted  "  the  term  and  the  right  to  all 
the  renewals  to  have  and  to  hold  for  the  term."  Such  a 
clause  would  not  define  or  qualify  the  grant  (which  is  the 
office  of  the  habendum  clause),  but  would  be  irreconcilable 
with  it  and  would  be  rejected.  (See  authorities  above 
cited.) 

I  am  of  opinion,  therefore,  that  all  the  interest,  estate 
and  rights  of  Smylie  as  lessee  passed  under  his  assignment 
to  Anderson,  and  that  Mr.  Leon's  title  thereto  was  good, 
and  that  the  plaintiff  should  have  judgment  as  stipulated 
in  the  case  agreed  upon. 
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Van  Hobsen,  J. — I  think  that  the  difficulty  in  this  case 
arises  from  an  error  in  punctuation,  which  has  divided  the 
habendum  clause  into  two  separate  sentences.  The  haben- 
dum clause  ought  to  be  read  thus :  To  have  and  to  hold  the 
said  indenture  of  lease,  etc.,  for  and  during  all  the  rest, 
residue  and  remainder  yet  to  come  of  and  in  the  term  of 
twenty-one  years  mentioned  in  the  said  indenture  of  lease, 
subject,  nevertheless,  to  the  rents,  covenants,  conditions 
and  provisions  therein  also  mentioned.  The  draftsman  of 
the  instrument  has  placed  the  words  beginning  "  subject, 
nevertheless,  etc.,"  in  a  sentence  by  themselves.  This  is 
an  error.  The  words  "  subject  to  "  are  here  equivalent  to 
with;  and  if  the  indenture  of  lease  were  assigned  with 
all  its  covenants,  the  covenant  of  renewal  was,  of  course, 
included,  and  it  passed  to  the  assignee. 

I  concur  in  holding  that  judgment  should  be  given  for 
the  plaintiff. 

Van  Brunt,  J.,  concurred. 

Judgment  for  plaintiff. 


William  H.  Dwyer,  Respondent,  against  The  Fireman's 
Journal  Company,  Appellant. 

(Decided  December  4th,  1882.) 

The  publication  of  a  statement  that  persons  employed  in  a  certain  depart- 
ment "  have  been  dismissed  for  alleged  thefts  of  leather  belonging  to  the 
department,"  with  a  comment,  that  "  the  rascals  ought  to  feel  thank- 
ful for  getting  off  without  more  severe  punishment,"  is  libellous,  as 
amounting  to  a  charge  of  theft. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 
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The  facts  are  stated  in  the  opinion. 

George  W.  Miller,  for  appellant. 

Charles  P.  Miller,  for  respondent. 

Van  Brunt,  J. — This  is  an  appeal  from  an  order  deny- 
ing a  motion  to  set  aside  a  verdict  rendered  by  a  jury  upon 
the  trial  of  this  action,  which  was  brought  to  recover  dam- 
ages for  an  alleged  libel,  and  from  the  judgmeut  entered 
upon  said  verdict. 

The  appellant  claims  that  the  plaintiff  produced  no  proof 
to  show  that  the  publication  referred  or  applied  to  him,  and 
if  this  point  is  overruled,  that  the  jury  were  only  warranted, 
at  most,  upon  the  evidence  before  them  bearing  upon  the 
plaintiffs  character,  in  awarding  nominal  damages ;  and  that 
the  evidence  of  the  defendant  conclusively  establishes  the 
truth  of  the  alleged  libel.  An  examination  of  the  record 
shows  that  not  one  of  these  points  was  taken  upon  the  trial. 
When  the  plaintiff  rested  no  motion  was  made  by  the 
defendant ;  and  when  the  evidence  was  in  no  such  motion 
was  made;  neither  was  any  request  to* charge  made  to  the 
judge.  The  record  shows  that  it  was  assumed  that  ques- 
tions of  fact  were*to  be  submitted  to  the  jury,  and  but  one 
exception  to  the  judge's  charge  was  taken,  namely,  to  that 
part  of  the  charge  where  the  court  states  that  it  is  incum- 
bent upon  the  defendant  to  show  that  the  person  charged 
was  guilty  of  larceny,  and  that  the  defendant  could  not  jus- 
tify by  showing  that  it  was  an  alleged  larceny,  and  that  the 
defendants  must  assume  the  responsibility  or  prove  the 
accusation ;  and  also  to  that  part  of  the  charge  in  which  it 
was  stated  that  if  the  jury  should  be  of  the  opinion  that 
the  alleged  libel  implies  a  charge  of  theft,  the  defendants 
are  responsible. 

The  plaintiff  was  an  employee  of  the  Fire  Department ; 
the  defendants  are  the  publishers  of  a  Fireman's  Journal ; 
and  contained  in  such  paper,  among  other  things,  was  this 
paragraph : 
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"  The  entire  staff  of  harness-makers  of  the  department, 
being  three  in  number,  have  been  dismissed  for  alleged 
thefts  of  leather  belonging  to  the  department.  The  rascals 
ought  to  feel  thankful  for  getting  off  without  more  severe 
punishment."  This  language,  as  clearly  almost  as  language 
could  do,  charges  the  persons  discharged — of  whom  the 
plaintiff  was  one — with  having  stolen  leather  belonging  to 
the  department. 

It  is  true  that  it  says  they  have  been  dismissed  for  alleged 
thefts  of  leather  belonging  to  the  department ;  but  the  next 
words  were  "  the  rascals  ought  to  be  thankful,  &c."  If  they 
were  not  guilty  of  the  offense,  there  was  no  occasion  for 
their  being  denominated  rascals. 

It  could  not  be  argued  for  a  moment,  if,  instead  of  the 
word  "rascals"  the  word  "thieves"  had  been  used,  but 
that  the  paragraph  would  receive  the  construction  which 
has  been  put  upon  it  by  the  court.  The  only  thing  that 
would  make  the  parties  discharged  rascals  was  the  fact  that 
they  had  been  guilty  of  the  thefts  of  leather  from  the  Fire 
Department. 

Under  these  circumstances  we  think  the  judge  was  en- 
tirely right  in  holding  that  that  paragraph  contained  the 
charge  of  theft  against  the  persons  discharged,  and  that  to 
exonerate  the  defendants  they  were  reqifired  to  prove  the 
truth  of  that  charge. 

We  are  of  the  opinion  that  there  was  no  error  in  the  con- 
duct of  the  cause,  and  no  injustice  done  by  the  verdict. 

The  judgment  and  order,  therefore,  should  be  affirmed, 
with  costs. 

Beach,  J«,  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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John  B.  Ryer,   Respondent,   against  The  Fireman's 
Journal  Company,  Appellant. 

(Decided  December  4th,  1882.) 

Defendant  published,  in  a  newspaper  called  "The  Fireman's  Jour- 
nal/' and  relating  to  affairs  of  firemen,  under  the  heading  "  The  New 
York  Department,"  a  statement  that  "the  entire  staff  of  harness 
makers  of  the  departmentjbeing  three  in  number,  have  been  dismissed 
for  alleged  thefts  of  leather  belonging  to  the  department."  At  the  time 
of  the  publication,  plaintiff,  with  two  others,  had  just  been  discharged 
from  the  Fire  Department  of  the  City  of  New  York,  in  which  he  had 
been  employed  as  a  harness  maker.  Held,  that  the  publication  referred 
with  sufficient  distinctness  to  plaintiff  to  sustain  an  action  by  him  for 
libel  therein. 

To  an  action  for  libel  by  repeating  an  accusation  against  plaintiff,  it  is  not 
a  defense  to  show  that  such  accusation  was  made,  without  proving  the 
truth  of  the  accusation. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 

George  W.  Miller,  for  appellant. 

Charles  P.  Miller,  for  respondent. 

Van  Brunt,  J. — This  is  an  appeal  from  an  order  deny- 
ing a  motion  to  set  aside  a  verdict  rendered  by  the  jury, 
upon  the  trial  of  this  action,  which  was  to  recover  damages 
for  a  libel,  and  from  the  judgment  entered  upon  said 
verdict. 

The  defendant  is  the  publisher  of  a  newspaper  called 
"  The  Fireman's  Journal,"  and  on  the  4th  of  September, 
1880,  it  published  in  such  paper  the  following  item  of  news: 
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"NEW  YORK  DEPARTMENT. 

"NOTES  OP   MEN  AND  THINGS. 
*  *  *  *  *  *  • 

"  The  entire  staff  of  harness  makers  of  the  department, 
being  three  in  number,  have  been  dismissed  for  alleged 
thefts  of  leather  belonging  to  the  department.  The  rascals 
ought  to  feel  thankful  for  getting  off  without  more  severe 
punishment.'9 

The  plaintiff  alleged  in  his  complaint  that  he  had  been  a 
resident  of  the  city  for  many  years  and  had  followed  the  trade 
of  harness  maker,  and  that  for  seven  years  prior  to  Septem- 
ber 1st,  1880,  when  he  was  discharged,  he  was  employed  as 
a  harness  maker  in  the  repair  shops  of  the  Fire  Depart- 
ment, and  that  on  the  4th  of  September,  1880,  the  defend- 
ant published  the  foregoing  paragraph. 

The  answer  of  the  defendant  admitted  the  publication  of 
the  paragraph,  but  denied  that  it  was  concerning  the  plaint- 
iff, and  alleged  by  way  of  justification  and  mitigation  that 
the  paragraph  in  question  was  true-  It  is  now  urged  upon 
this  appeal  that  the  complaint  in  this  case  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  because  the 
alleged  libel  refers  to  no  person  by  name,  no  department 
by  name,  nor  any  designation  except  "  New  York  Depart- 
ment." 

This  point  was  not  urged  upon  the  trial.  No  objection 
to  the  sufficiency  of  the  complaint  or  the  sufficiency  of  the 
evidence  to  take  the  case  to  the  jury  was  made,  but  even  if 
it  had  been  made  such  objection  would  not  have  been  well 
taken. 

The  plaintiff  was  one  of  three  persons,  who,  at  the  time 
of  the  publication  of  the  article,  had  just  been  discharged 
from  the  New  York  Fire  Department.  The  journal  pub- 
lished by  the  defendant  was  a  fireman's  journal  relating  to 
the  affairs  of  firemen.  Under  the  head  of  the  New  York 
Department,  the  journal  being   the  firemen's  journal   re- 
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lating  to  firemen,  various  news  in  relation  to  the  New  York 
Fire  Department  would  naturally  come,  and  the  language 
of  the  alleged  libel  could  be  applicable  to  no  other  depart- 
ment of  the  New  York  City  government  which  was  treated 
of  in  a  fireman's  journal.  The  statement,  therefore,  that 
three  men,  the  entire  staff  of  harness  makers  of  the  de- 
partment, had  been  discharged  for  alleged  thefts  of  leather . 
belonging  to  the  department,  would  seem  to  refer  with  suffi- 
cient distinctness  to  the  plaintiff,  who  was  one  of  three  men 
discharged  at  that  time  from  said  department. 

The  only  exceptions  to  the  charge  were  to  that  part  of 
the  charge  where  the  court  refused  to  charge  at  the  request 
of  defendant's  counsel  that  the  publisher  of  a  newspaper  is 
at  liberty  to  publish  an  account  of  the  proceedings  of  any 
court  or  public  body,  or  the  Commissioners  of  the  Fire 
Department,  and  unless  the  jury  believe  that  in  so  pub- 
lishing the  proceedings  complained  of  the  publisher  grossly 
and  intentionally  misrepresented  the  facts,  no  liability  can 
attach ;  and  to  that  part  of  the  charge  in  which  it  was 
stated  that  when  an  accusation  is  repeated  it  devolves  upon 
the  defendant  to  prove  the  truth,  and  it  is  not  enough  for 
him  to  prove  that  the  accusation  was  made ;  and  also  to 
that  part  of  the  charge  in  which  it  was  stated  that  the 
present  charge  implies  the  charge  of  stealing ;  and  also  to 
that  part  of  the  charge  where  it  was  charged  that  if  the 
defendant  in  this  case  did  not  prove  that  the  leather  was 
stolen,  the  defendant  failed  to  make  out  justification ;  and 
also  to  that  part  of  the  charge  where  the  judge  charged 
that  he  saw  no  evidence  of  justification  in  the  case. 

The  record  upon  this  appeal  shows  no  attempt  at  justifi- 
cation ;  therefore,  the  judge's  instruction  to  the  jury  upon 
that  point  was  entirely  correct.  He  was  also  entirely  cor- 
rect in  his  statement  of  the  rule  of  law  that  if  the  party 
repeats  an  accusation  he  must  prove  the  truth  of  the  accu- 
sation, and  it  is  not  sufficient  for  him  to  prove  that  the 
accusation  has  been  made. 

The  exception  to  the  charge  that  the  language  contained 
in  the  alleged  libel  implies  the  charge  of  stealing  is  equally 
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untenable.  In  the  case  of  Dwytr  v.  The  Fireman's  Journal 
Co.  (ante,  p.  248),  this  language  has  been  commented  upon, 
and  the  conclusion  necessarily  arrived  at  is  that  the  lan- 
guage does  imply  that  the  persons  discharged  were  guilty 
of  thieving;  and  there  was  no  error  in  the  court  in  so 
construing  such  language. 

There  seems  to  be  no  reason  for  a  disturbance  of  the 
verdict,  and  the  judgment  and  order  denying  the  motion 
for  a  new  trial  must  be  affirmed,  with  costs. 

Beach,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


John  Foley  et  aZ.,  Appellants,  against  Gilbert  M.  Speir, 
Impleaded  with  Horatio  F.  Averill,  Respondent. 

(Decided  December  4th,  1882.) 

A  promise  by  a  candidate  for  office,  to  contribute  money  toward  the  ex- 
penses of  a  political  organisation,  cannot  be  enforced  where  a  part  of 
such  expenditure  is  for  purposes  for  which  a  candidate  is  expressly  pro- 
hibited by  statute  from  contributing;  such  as  enrollment  of  voters  and 
rent  of  rooms  for  the  association. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  upon  the  dismissal  of  a  complaint. 

The  complaint  in  this  action  alleged  that  the  plaintiffs, 
together  with  the  defendant  Averill,  were  the  executive 
committee  of  a  political  organization  in  the  City  of  New 
York  known  as  the  "Reform  Association,"  and  that  the 
defendant  Speir  was  a  candidate  for  the  office  of  Judge  of 
the  Superior  Court  of  the  City  of  New  York  at  the  election 
held  in  November,  1873.    That  in  October,  1873,  in  con- 
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Bide  ration  of  certain  expenditures  to  be  made  by  said  execu- 
tive committee  in  defraying  the  expenses  for  printing  and 
the  circulation  of  votes,  handbills  and  other  papers,  and  for 
conveying  sick,  poor  and  infirm  electors  to  the  polls,  the 
said  Speir  promised  to  pay  to  such  committee  the  sum  of 
$2,000  as  his  proportion  and  contribution  of  such  expenses. 
That  said  committee,  in  consideration  of  the  "promises," 
paid  for  the  above  purposes  $8,601.63  and  upward,  and  said 
Speir  by  the  terms  of  his  said  promise  became  indebted  to 
said  committee  in  the  sum  of  $2,000. 

The  defendant  Speir  denied  everything  except  that  he 
was  a  candidate  for  office,  and  that  he  had  not  paid  the 
$2,000. 

The  plaintiff  John  Foley,  in  his  examination,  stated  that 
the  amounts  disbursed  were  for,  among  other  things,  the 
expenses  in  maintaining  the  rooms  of  and  running  the  asso- 
ciation. 

Henry  M.  McLaren  testified  to  the  same  fact,  and  also 
that  a  part  of  these  expenses  were  incurred  in  making  an 
enrollment  of  the  voters  of  the  district. 

Upon  the  termination  of  the  plaintiffs'  case  a  motion  was 
made  to  dismiss  the  complaint,  which  was  granted,  and  an 
exception  taken,  and  from  the  judgment  thereupon  entered 
an  appeal  was  taken  to  the  General  Terra  of  the  Marine 
Court,  where  the  judgment  was  affirmed.  From  such  judg- 
ment of  affirmance  the  plaintiffs  appealed  to  this  court. 

James  Henderson,  for  appellants.  —  A  contract  for  the 
printing  and  circulating  of  votes,  handbills  and  other  papers 
previous  to  election  is  a  valid  contract  (1  Edm.  Stat.  145, 
§  6,  subd.  5).  The  contract  between  the  plaintiffs  and  the 
defendant  Speir  was  such  a  contract. 

The  printing  and  circulating  of  votes,  handbills  and  other 
papers  necessarily  include  such  incidental  expenses  as  are 
requisite  for  the  proper  printing  and  circulation  thereof 
(Hurley  v.  Van  Wagner,  28  Barb.  112 ;  Sizer  v.  Daniels,  66 
Barb.  432). 
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Henry  Thompson,  for  respondent. — The  transaction  be- 
tween plaintiffs  and  defendant  Speir,  as  set  forth  in  the 
testimony  of  plaintiffs,  was  illegal  and  void,  because  pro- 
hibited by  statute  (1  R.  S.  6th  ed.  452;  Jackson  v.  Walker, 
5  Hill  27;  affirmed,  7  Hill  387;  Bell  v.  Quin,  2  Sandf.  148; 
Barton  v.  Port  Jackson  $c.  Co.,  17  Barb.  397;  Morgan  v. 
Groff,  4  Barb.  525). 

It  is  no  answer  to  the  objection  of  illegality  to  show  that 
a  small  portion  of  the  association's  expenditure  was  for  pur- 
poses allowed  by  the  statute  (Saratoga  County  Bank  v. 
King,  47  N.  Y.  87 ;  Marsh  v.  Russell,  2  Lans.  340 ;  Knoivl- 
ton  v.  Congress,  $c,  Spring  Co.,  57  N.  Y.  534 ;  Arnot  v. 
Pittston  ftc.  Coal  Co.,  68  N.  Y.  558 ;  Parsons  on  Contracts, 
380 ;  Smith  on  Contracts,  122 ;  Chitty  on  Contracts, 
56;  Hose  v.  Truax,  21  Barb.  361;  Bell  v.  Quin,  2  Sandf. 
148).  Whether  the  illegality  which  vitiates  the  contract 
springs  from  statutory  enactment  or  from  grounds  of  public 
policy,  the  rule  is  the  same.  The  contract  cannot  be  en- 
forced, whether  it  be  malum  prohibitum  or  malum  in  se 
(Pennington  v.  Kean,  7  Wend.  278).  The  cases  of  Sizer  v. 
Daniels  (66  Barb.  432),  Leavitt  v.  Palmer  (3  N.  Y.  19), 
and  other  cases  of  that  class,  do  not  conflict  with  the  fore- 
going proposition. 

The  alleged  agreement  is  void,  because  it  is  against  public 
policy  and  good  morals  (Mierson  v.  Koch,  decided  at  Gen- 
eral Term  of  this  court,  December,  1880). 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — 
It  appears  conclusively  from  the  evidence  above  stated  that 
the  moneys  to  be  contributed  under  the  alleged  promise  of 
the  defendant  were  to  be  devoted  to  purposes  for  which  a 
candidate  was  expressly  prohibited  by  statute  from  con- 
tributing. The  money  was  to  be  devoted,  among  other 
things,  towards  the  expenses  of  the  Reform  Association,  an 
organization  formed  for  the  purpose  of  aiding  the  election 
of  certain  particular  candidates  and  a  particular  ticket. 
Now  the  only  expenses  which  could  be  legally  incurred 
were  those  for  the  purpose  of  defraying  the  cost  of  printing 
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and  the  circulation  of  votes,  handbills  and  other  papers, 
previous  to  any  election,  &c.  The  enrollment  of  voters 
cannot  be  included  under  any  of  the  above  heads;  and 
under  the  case  of  Jackson  v.  Walker  (5  Hill  27)  room  rent 
would  also  come  within  the  prohibition.  It  is  true  that  this 
decision  has  been  questioned  in  Hurler/  v.  Van  Wagner  (28 
Barb.  112),  but  it  has  never  been  overruled.  This  promise, 
therefore,  having  its  support  upon  illegal  expenditures, 
cannot  be  enforced,  and  the  judgment  appealed  from  must 
be  affirmed,  with  costs. 

J.  F.  Daly  and  Van  Hoesen,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


Ezra  Gildersleeve,  Appellant,  against  The  Pelham 
and  Portchester  Railroad  Company,  Respondent. 

(Decided  December  4th,  1882.) 

A  promissory  note  was  given  in  consideration  of  the  discontinuance  of  an 
action  pending  against  the  maker,  and  the  execution  and  delivery  to 
him  of  a  general  release  by  the  plaintiff.  The  release  was  delivered,  but 
the  action  was  not  discontinued.  Held,  that  an  action  on  the  note 
against  the  maker  could  not  be  maintained  by  an  indorsee  after  maturity 
although  it  did  not  appear  that  any  damage  to  the  maker  had  resulted 
from  such  failure  to  discontinue. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

In  October,  1877,  one  W.  R.  Bergholz  commenced  an 
action  against  this  defendant  to  recover  the  sum  of  $5,000 
for  services  alleged  to  have  been  performed  for  it  by  Berg- 
holz. The  defendant  answered  denying  the  indebtedness 
On  the  28th  of  September,  1880,  a  settlement  of  this  litiga- 
tion was  had,  whereby  Bergholz  agreed,  in  consideration 
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of  the  defendant  giving  to  him  its  promissory  note  for 
the  sum  of  $6,000,  that  he  would  discontinue  his  action 
without  costs,  and  execute  and  deliver  to  the  company  a 
general  release.  The  note  was  executed  and  delivered,  and 
Bergholz  executed  and  delivered  a  general  release  of  his 
claim  against  the  company ;  but  he  has  never  discontinued 
his  said  action,  nor  has  he  ever  tendered  a  discontinuance 
of  the  same  to  the  defendant. 

Bergholz  sold  the  note  which  he  received,  after  maturity, 
and  the  same  thereafter  came  into  the  hands  of  the  plaintiff, 
who  brought  this  action  to  recover  the  amount  of  the  same. 

Upon  these  facts  the  complaint  was  dismissed  and  judg- 
ment thereupon  entered  for  defendant.  From  the  judgment 
plaintiff  appealed. 

Thorndike  Saunders,  for  appellant. 

J.  M.  Ferguson,  for  respondent. 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — It 
is  urged  upon  the  part  of  the  appellant  in  this  case  that  the 
material  part  of  the  consideration  for  the  note  was  per- 
formed, and  that  the  balance  was  insignificant,  and  was  and 
is  within  the  reach  of  the  defendant,  and  that  no  damage 
resulting  from  such  partial  failure  having  been  shown,  such 
partial  failure  formed  no  defense. 

The  consideration  for  the  contract  out  of  which  the  note 
in  question  arose  consisted  partly  in  the  discontinuance  of 
a  suit  then  pending  against  the  defendant.  It  is  impossible 
to  say  that  this  was  an  immaterial  part  of  such  considera- 
tion. The  defense  of  a  suit  pending  for  the  same  cause  of 
action  has  always  been  upheld,  and  it  formed  no  part  of  the 
defendant's  case  to  show  that  it  had  sustained  any  damage 
by  reason  of  the  pendency  of  the  former  suit. 

In  the  case  at  bar,  the  former  suit  being  in  existence,  the 
right  to  any  defense  to  that  suit  depended  upon  the  success 
of  the  defendant  in  being  allowed  to  set  up  the  settlement 
out  of  which  the  note  in  question  originated  by  a  supple- 
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mental  pleading.  If  the  parties  desired  to  recover  upon 
the  note,  a  part  of  the  consideration  of  which  was  the  dis- 
continuance of  that  suit  and  a  relieving  of  the  defendant 
from  it,  they  clearly  cannot  call  upon  the  defendant  to  pay 
such  note  until  they  have  relieved  it  of  the  necessity  of 
making  any  motion  or  establishing  any  defense  in  the  suit 
already  pending.  The  defendant  has  a  right  to  claim,  be- 
fore it  can  be  called  upon  to  pay  the  note  in  question,  that 
it  shall  be  placed  beyond  any  of  the  contingencies  which  so 
frequently  arise  by  which  evidence  of  a  cause  of  action  or 
of  a  defense  is  lost,  and  the  defendant  cannot  be  placed  in 
the  position  of  a  moving  party  for  the  purpose  of  compelling 
the  discontinuance  of  that  action.  The  agreement  appears 
to  have  been  that  the  plaintiff  in  that  action  would  cause 
its  discontinuance,  not  putting  the  defendant  to  the  trouble 
of  any  motion  in  reference  thereto. 

Under  these  circumstances  the  consideration  for  the  giv- 
ing of  the  note  in  question  in  a  material  part  has  failed, 
and  the  plaintiff  cannot  claim  a  recovery,  such  part  of  the 
consideration  remaining  unperformed. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Hoesen  and  Beach,  J  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Oscar  S.  Grady,  as  Assignee  for  the  Benefit  of  Credit- 
ors of  Oliver  &  Robinson,  Appellant,  against  Peter 
Bowe,  as  Sheriff  of  the  City  and  County  of  New  York, 
Respondent. 

(Decided  December  4th,  1882.) 

An  assignment  for  the  benefit  of  creditors,  of  personal  property  situated 
in  this  state,  made  by  non-residents  carrying  on  business  within  the 
state,  which  is  signed  and  acknowledged  by  the  assignors  in  the  state 
where  they  reside,  but  is  delivered  to  and  accepted  by  the  assignee  here, 
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must  be  deemed  to  have  been  executed  here,  and  its  validity,  therefore, 
is  to  be  determined  by  the  laws  of  this  state. 
In  an  action  against  a  sheriff  for  levying  an  attachment  upon  property 
claimed  by  plaintiff  as  assignee  of  the  persons  against  whose  property 
the  attachment  issued,  irregularities  in  the  proceedings  in  the  attach- 
ment suit  subsequent  to  the  levy  are  not  material. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint,  and  from  the  order  dismissing  the 
complaint. 

Prior  to  the  26th  of  August,  1880,  Robert  W.  Oliver  and 
John  Enders  Robinson,  residing  in  the  City  of  Richmond, 
State  of  Virginia,  had  been  conducting  the  tobacco  business 
in  said  City  of  Richmond  and  also  in  the  City  of  New  York. 

On  said  26th  of  August,  said  Oliver  &  Robinson  signed 
an  instrument  and  acknowledged  the  same  before  a  com- 
missioner of  deeds  for  the  State  of  New  York  residing  in 
said  City  of  Richmond,  whereby  they  purported  to  bargain, 
sell,  transfer,  assign  and  convey  unto  one  Oscar  S.  Grady, 
the  party  of  the  second  part  named  in  said  instrument,  all 
their  personal  property  and  stock  in  trade  and  debts  due  for 
goods  sold  by  them  in  their  business  in  the  City  of  New 
York,  in  trust  to  reduce  the  same  to  cash  and  pay  certain 
of  the  creditors  of  said  Oliver  &  Robinson.  Said  instru- 
ment was. sent  by  said  Oliver  &  Robinson  to  the  City  of 
New  York  after  being  signed  and  acknowledged  by  them, 
and  was  on  the  1st  day  of  October,  1880,  delivered  to  said 
Grady,  who  thereupon  executed  an  instrument  accepting 
the  said  trust,  and  acknowledged  the  same  before  a  notary 
public  in  said  City  and  County  of  New  York.  The  said 
Grady  thereupon  took  possession  of  the  property  mentioned 
in  said  deed  of  assignment  and  proceeded  to  sell  the  prop- 
erty. The  assignee  did  not  file  any  bond  or  schedules  as 
required  by  the  assignment  law  of  the  State  of  New  York. 
On  the  14th  day  of  October,  in  an  action  commenced  in  the 
Supreme  Court  by  the  Merchants  and  Planters'  Savings 
Bank  of  Richmond  against  the  said  Oliver  &  Robinson 
and  one  Mathews,  mentioned  in  said  assignment,  an  attach- 


Digitized  by  LjOOQIC 


NEW  YORK— DECEMBER,  1882.  261 

Grady  v.  Bowe. 

ment  was  duly  issued  against  the  property  of  the  defend- 
ants in  that  action,  under  which  attachment  the  sheriff  of 
the  City  and  County  of  New  York,  took  possession  of  some 
of  the  stock  in  trade  which  Oliver  &  Robinson  had  at- 
tempted to  transfer  to  the  s^id  Grady.  On  the  23d  of 
October,  1880,  the  said  Grady,  as  assignee  for  the  benefit 
of  the  creditors  of  Oliver  &  Robinson,  commenced  this 
action  against  the  said  sheriff  for  the  conversion  of  the 
said  property.  Subsequently  other  attachments  were  issued 
against  said  defendants  Oliver  &  Robinson  and  Mathews. 

The  sheriff  in  his  answer  justified  the  seizure  under  the 
attachment  upon  the  ground  that  the  foregoing  assignment 
was  fraudulent  and  void. 

Upon  the  trial  of  this  cause,  these  facts  appearing,  the 
complaint  was  dismissed  and  an  order  entered  to  that 
effect,  upon  which  judgment  for  defendant  was  entered. 
From  the  judgment  and  the  order  dismissing  the  complaint 
plaintiff  appealed. 

Lewis  £  Cloptortj  for  appellant. — First. — The  instrument 
under  which  plaintiff  claims  is  a  Virginia  instrument,  and 
is  to  be  interpreted  by  the  laws  of  Virginia,  and  not  by 
those  of  New  York.  The  fact  that  plaintiff  accepted  the 
instrument  in  writing  at  the  City  of  New  York  does  not 
alter  it  from  a  Virginia  to  a  New  York  instrument.  It  was 
not  necessary  to  the  validity  of  the  instrument  that  he 
accept  it  at  all.  It  is  a  principle  of  equity  that  a  trust 
shall  never  fail  for  the  want  of  a  trustee  (Story  on  Equity 
Jurisprudence,  §  1059). 

(A)  Personal  property  has  no  situs,  but  follows  its 
owner,  and  a  voluntary  transfer  of  it,  valid  by  the  laws 
of  the  owner's  domicile,  is  valid  everywhere,  except  where 
the  property  is  situated  in  another  state  or  country  from 
that  of  the  owner's  domicile,  and  the  transfer  is  in  conflict 
with  the  interests  of  the  state  where  it  is  situated,  or  its 
citizens  (Story  on  Conflict  of  Laws,  §§  379-384;  2  Kent's 
Coram.  429;  Guillander  v.  Howell,  35  N.  Y.  658;  Western 
Transp.  ftc.  Co.  v.  Kilderhouse,  87  N.  Y.  430 ;  Bascom  v. 
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Albertson,  34  N.  Y.  587;  Chamberlain  v.  Chamberlain,  43 
N.  Y.  432;  Lawrence  v.  Kitteridge,  21  Conn.  577;  Moultrie 
v.  ifwn*,  23  N.  Y.  394 ;  Ockerman  v.  Cross,  54  N.  Y.  29 ; 
Parsons  v.  Lyman,  20  N.  Y.  112 ;  Holmes  v.  Remsen,  4 
Johns.  Ch.  460 ;  jlwaVew*  v.  Heriott,  4  Cowen  516,  and 
cases  cited ;  Van  Buskirk  v.  Warren,  41  N.  Y.  119 ;  Kelly 
v.  Crajw,  45  N.  Y.  86). 

(B)  In  the  transfer  of  personal  property  there  is  a  broad 
distinction  to  be  kept  in  view  between  voluntary  and  in- 
voluntary transfers,  where  the  question  as  to  the  validity  of 
the  transfer  is  raised  in  a  different  jurisdiction  from  that 
where  the  instrument  is  made,  the  courts  always  holding 
the  former  valid  everywhere,  if  they  are  valid  by  the  laws 
of  the  grantor's  domicile,  while  the  latter  are  held  to  have 
no  force  or  effect  beyond  the  jurisdiction  by  which  they  are 
created  (Guillander  v.  Howell,  35  N.  Y.  658;  Bascom  v. 
Albertson,  34  N.  Y.  587;  Chamberlain  v.  Chamberlain,  43 
N.  Y.  432;  Moultrie  v.  Hunt,  23  N.  Y.  394;  Parsons  v. 
Lyman,  20  N.  Y.  112;  Van  Buskirk  v.  Warreii,  2  Keyes 
119;  2  Kent's  Coram.  429;  Harrison  v.  Nixon,  9  Pet.  483 ; 
Caskie  v.  Webster,  2  Wall.  Jr.  131 ;  Law  v.  Mills,  18  Pa. 
St.  185 ;  Frazier  v.  Fredericks,  24  N.  J.  L.  166 ;  Houghton 
v.  Bradley,  36  Ala.  689;  Maguire  v.  Pingree,  30  Me.  508; 
Loan  Co.  v.  Turner,  13  Conn.  249 ;  Watson  v.  Orr,  3  Dev. 
[N.  C]  L.  161 ;  Martin  v.  3Iartin,  9  Miss.  176 ;  Walters  v. 
Whitlock,  9  Fla.  86 ;  Rogers  v.  Allen,  3  Ohio,  488 ;  Young  v. 
Harris,  14  B.  Monr.  [Ky.]  556 ;  Be  Sobry  v.  Be  Laistre, 
2  Har.  &  J.  [Md.]  191;  Clark  v.  jBoo*A,  17  How.  [U.  S.] 
377  ;  Balton  v.  Currier,  40  N.  H.  237 ;  .Fbrfos  v.  Scannell, 
13  Cal.  241;  Burrill  on  Assignments,  §  303;  Hoyt  v. 
Thompson,  5  N.  Y.  352 ;  Hoyt  v.  Thompson,  19  N.  Y.  224 ; 
Willits  v.  Watte,  25  N.  Y.  583;  2  Kent's  Comm.  406; 
Merrick  v.  Fan  Santvoord,  34  N.  Y.  208).  The  view  that 
an  assignment  made  by  a  resident  of  another  state  has  no 
effect,  and  cannot  transfer  property  situate  in  this  state  is 
not  sustained  by  the  cases  of  Kelly  v.  Crapo  (45  N.  Y.  86), 
and  Hibernia  Nat.  Bank  v.  Lacombe  (84  N.  Y.  367),  cited 
and  relied  upon  by  counsel  for  defendant. 
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(C)  The  transfer  of  the  property  in  the  case  at  bar  was 
voluntary,  and  valid  by  the  law  of  Virginia,  the  residence  of 
Oliver  and  Robinson.  Under  the  laws  of  Virginia  plaintiff 
is  a  bona  fide  purchaser  of  the  property  for  value  and  with- 
out notice  ( Wickham  v.  Martin,  13  Gratt.  427 ;  Exchange 
Bank  of  Via.  v.  Knox,  19  Gratt.  739 ;  Cannon  v.  Gordon, 
18  Gratt.  394,  and  cases  cited ;  Evans  v.  Greenhow,  15 
Gratt.  153).  And  the  deed,  being  valid  under  the  law  of 
Virginia,  operated  as  a  conveyance  to  the  plaintiff  of  the 
property  in  this  state,  unless  it  was  in  conflict  with  the 
interests  of  this  state  or  its  citizens  (Parsons  v.  Lyman, 
20  N.  Y.  112;  Peterson  v.  Chemical  Bank,  32  N.  Y.  44; 
Chamberlain  v.  Chamberlain,  43  N.  Y.  433;  Bank  of 
Augusta  v.  Earle,  13  Pet.  519;  Burrill  on  Assignments, 
363,  372 ;  Story  on  Conflict  of  Laws,  §§  278,  282 ;  2  Par- 
sons on  Contracts,  83;  Ockerman  v.  Cross,  54  N.  Y.  29). 
No  law  of  this  state  has  been  violated  by  the  transfer.  To 
render  an  assignment  invalid  by  being  contrary  to  the  laws 
of  a  state,  it  is  construed  to  mean  contrary  to  the  statute 
law  (  Ockerman  v.  Cross,  54  N.  Y.  29 ;  Zipsey  v.  Thompson, 
1  Gray  [Mass.]  243;  Bay  v.  Rockford^  7  Gray  [Mass.]  406; 
26  Mo.  423;  Guillander  v.  Howell,  35  N.  Y.  657;  Liver- 
more  v.  Jencks,  21  How.  [U.  S.]  126 ;  Baltimore  £c.  R.  R. 
Co.  v.  Glenn,  28  Md.  287;  Vosmun  v.  Camp,  1  Green 
[N.  J.]  329).  And  the  interest  of  none  of  its  citizens  has 
been  prejudiced.  The  attaching  creditors,  who  are  resi- 
dents of  Virginia,  and  not  the  sheriff,  are  the  real  parties 
in  interest,  they  having  indemnified  the  sheriff  before  he 
took  the  property  (Crocker  on  Sheriffs,  §  412 ;  Gorham  v. 
Gale,  7  Cowen  739;  Walters  v.  Sykes,  22  Wend.  566; 
Godfrey  v.  Gibbons,  Id.  569;  Sherry  v.  Schuyler,  2  Hill 
204;  Root  v.  Wagner,  30  N.  Y.  17). 

Second.— The  statute  of  New  York,  relating  to  general 
assignments,  is  applicable  only  to  assignments  made  by 
residents  of  New  York,  and  does  not  affect  the  instrument 
in  question  (Ockerman  v.  Cross,  54  N.  Y.  29;  Sedgwick  v. 
Stanton,  14  N.  Y.  291;  5  Cranch,  289;  Hanford  v.  Paine, 
32  Vt.  442 ;   Wilson  v.  Caison,  12  Md.  54 ;  Commonwealth  v. 
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Bassford,  6  Hill  526 ;  2  Parsons  on  Contracts,  80 ;  Hoyt 
v.  Commissioners  of  Taxes,  23  N.  Y.  224 ;  Chamberlain  v. 
Chamberlain,  43  N.  Y.  439 ;  Baltimore  fie.  R.  R.  Co.  v. 
Glenn,  '28  Md.  287 ;  Moore  v.  Willett,  35  Barb.  664).  Plaint- 
iff was  in  possession  of  the  property,  before  the  attach- 
ments issued,  and  there  was,  therefore,  no  property  in  the 
present  case  subject  to  levy  under  the  attachment  {Green- 
tree  v.  Rosenstock,  61  N.  Y.  583 ;  Callanan  v.  Edwards,  32 
N.  Y.  483;  Beckwith  v.  Union  Bank,  9  N.  Y.  211 ;  P  addon 
v.  Taylor,  44  N.  Y.  374). 

Third. — Neither  the  attaching  creditors  nor  the  sheriff 
have  any  standing  in  court  to  impeach  the  bona  fides  of  the 
transfer  to  plaintiff. 

(A)  The  attaching  creditors,  not  being  judgment  and 
execution  creditors,  but  simply  general  creditors  at  large, 
have  no  standing  in  court  to  impeach  the  bona  fides  of  the 
transfer  (Bownes  v.  Weld,  3  Daly  253 ;  Crippen  v.  Hudson,* 
13  N.  Y.  161 ;  Reubens  v.  Joel,  Id.  488 ;  Van  Heusen  v. 
Radcliff,  17  N.  Y.  584 ;  Andrews  v.  Durant,  18  N.  Y.  500 ; 
Bunlevy  v.  Tallmadge,  32  N.  Y.  457 ;  Beardsley  Scythe  Co. 
v.  Foster,  36  N.  Y.  565 ;  Thurber  v.  Blanck,  50  N.  Y.  85 ; 
Castle  v.  Lewis,  78  N".  Y.  136 ;  Southard  v.  Benner,  72  N. 
Y.  426 ;  Geery  v.  Geery,  63  N.  Y.  256). 

(B)  All  the  attaching  creditors,  as  well  as  Oliver  and 
Robinson,  the  assignors,  being  residents  of  Virginia,  where 
the  assignment  was  made,  as  to  them,  the  law  of  Virginia 
must  determine  the  validity  of  the  instrument,  and  the  law 
will  not  allow  non-residents  to  come  into  our  courts  and  set 
up  the  laws  of  our  state,  to  invalidate  an  instrument  valid 
by  the  laws  of  their  own  domicile ;  especially  as  against 
plaintiff,  a  resident  of  this  state  (Wharton  on  Conflict  of 
Laws,  §  369  ;  Hall  v.  Boardman,  14  N.  H.  38  ;  Hoag  v.  Hunt, 
21  N.  H.  106 ;  Smith  v.  Brown,  43  N.  H.  44 ;  Dunlap  v. 
Rogers,  47  N.  H.  287 ;  Kidder  v.  Tufts,  48  N.  H.  125 ; 
Whipple  v.  Thayer,  16  Pick.  25 ;  Richardson  v.  Forepaugh, 
7  Gray,  546 ;  May  v.  Wannamacher,  111  Mass.  202 ;  Atwood  v. 
Insurance  Co.,  14  Conn.  555 :  Plestero  v.  Abraham,  1  Paige 
236 ;  ^Abraham  v.  Plestero,  3  Wend.  540 ;  Moore  v.  Bonnell, 
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2  Vroom  [N.  J.]  90 ;  Richardson  v.  Leavitt,  1  La.  Ann. 
430 ;  Mner  v.  Beynoodt,  39  Mo.  69 ;  Thurston  v.  Rosenfield, 
42  Mo.  474;  Rhode  Island  Bank  v.  Danforth,  14  Gray,  123; 
Ward  v.  Morrison,  25  Vt.  593 ;  People  v.  Commissioners  of 
Taxes,  23  N.  Y.  224 ;  Bentley  v.  FA&tewore,  19  N.  J.  Eq. 
462;  Wharton  on  Conflict  of  Laws,  §  276;  Byan  v.  5m- 
bin,  26  Mo.  423 ;  Bethel  v.  Bethel,  54  Ind.  428 ;  Be  Wolf  v. 
Johnson,  10  Wheat.  368 ;  Glenn  v.  TAtafe,  23  Miss.  42). 

(C)  The  attaching  creditors  could  not,  therefore,  bring 
an  action  to  set  aside  the  assignment  and  subject  the  prop- 
erty transferred  to  their  attachments  ;  and,  upon  the  same 
principle,  if  they  were  sued  in  this  action,  they  could  not 
defend  on  the  ground  that  the  assignment  was  fraudulent 
and  void  as  to  creditors ;  and  the  sheriff,  their  agent,  has  no 
greater  power  than  the  attaching  creditors,  and  cannot  set 
up  a  defense  that  they  would  be  precluded  from  setting  up 
(Castle  v.  Lewis,  78  N.  Y.  136 ;  Thurber  v.  Blanch,  50  N.  Y. 
84,  85 ;  Lawrence  v.  Bank  of  the  Republic,  35  N.  Y.  322). 

(D)  If  it  were  allowable  for  the  sheriff  to  bring  actions 
to  set  aside  conveyances  as  fraudulent  against  attaching 
creditors,  or  to  set  up  fraud  in  the  conveyance  as  a  defense 
when  sued  by  an  assignee  for  taking  his  property,  assign- 
ments which  are  perfectly  valid  could  be  declared  void  and 
set  aside  without  the  person  who  made  the  assignment  being 
a  party  to  the  proceeding,  and  this  the  law  will  never 
countenance  (Lawrence  v.  Bank  of  the  Republic,  35  N.  Y. 
822). 

(E)  The  attaching  creditors,  being  beneficiaries  under 
the  deed  of  trust,  along  with  other  creditors,  are  not  in  a 
position  to  invalidate  the  trust  and  take  the  property  con- 
veyed to  plaintiff  (Bennett  v.  Garlock,  79  N.  Y.  302). 

(F)  The  only  case  where  the  sheriff,  when  sued  for  tak- 
ing property  under  attachments,  can  set  up  as  a  defense, 
that  the  plaintiff's  title  is'  fraudulent  as  to  the  attaching 
creditors,  is  where  the  attachment  was  issued  on  the  ground 
that  the  assignor  was  assigning  his  property  with  intent  to 
defraud  his  creditors  (Rinchey  v.  Stryker,  28  N.  Y.  45; 
Frost  v.  Mott,  34  N.  Y.  255). 
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Fourth. — The  attachments,  the  execution  and  the  judg- 
ment roll  were  inadmissible  in  evidence  (Noble  v.  Holmes,  5 
Hill  195 ;  Van  Etten  v.  Hunt,  6  Hill  313 ;  Horton  v.  Hen- 
shot,  1  Hill  118 ;  Cross  v.  Phelps,  16  Barb.  502 ;  Rinchey 
v.  Stryker,  28  N.  Y.  49 ;  Taylor  v.  Troncoso,  76  N.  Y.  599 ; 
Mojarietta  v.  Saenz,  80  N.  Y.  549 ;  Blossom  v.  Estes,  84  N. 
Y.  617 ;  Smith  v.  Wells,  69  N.  Y.  600 ;  Chemung  Canal  Co. 
v.  Judson,  8  N.  Y.  260 ;  Yates  v.  Lansing,  9  Johns.  407 ; 
Ferguson  v.  Crawford,  70  N.  Y.  254;  ITaHetf  v.  Eighters,  13 
How.  Pr.  43;  Kendall  v.  Washburn,  14  How.  Pr.  380  ;  Cook 
v.  Farren,  34  Barb.  95 ;  People  v.  Board  of  Police,  6  Abb. 
Pr.  162 ;  Fbrfrnan  v.  Wortman,  17  Abb.  Pr.  66 ;  Stanton  v. 
JW«*,  12  N.  Y.  575;  Bitten  v.  Griffith,  16  Hun  456; 
McCool  v.  Boiler,  14  Hun  73 ;  Downer  v.  Mellon,  50  Barb. 
232;  2><?6«o»  v.  Pearce,  12  N.  Y.  164  ;  Van  Alstyne  v.  J?r- 
wint,  11  N.  Y.  338 ;  Staples  v.  Fairchild,  3  N.  Y.  45 ;  Cog- 
win  v.  Hancock,  84  N.  Y.  541 ;  Bisley  v.  Phenix  Bank,  83 
N.  Y.  337  ;  Kinnier  v.  Kinnier,  45  N.  Y.  535 ;  iforr  v.  Kerr, 
41  N.  Y.  272  ;  Hunt  v.  ITim*,  72  N.  Y.  225 ;  Shultz  v.  Hoag- 
land,  85  N.  Y.  464;  Marsh  v.  Falker,  40  N.  Y.  562;  Wake- 
man  v.  Daley,  51  N.  Y.  31 ;  JfaAofa  v.  Pinner,  18  N.  Y.  30 ; 
Hathaway  v.  Johnson,  55  N.  Y.  93,  95 ;  Bump  on  Fraud. 
Conv.  559,  and  cases  cited ;  Roberts  on  Fraud.  Conv.  528 ; 
Fleming  v.  Slocum,  18  Johns.  403;  Jackson  v.  King,  4  Cowen 
220 ;  Starr  v.  Peck,  1  Hill  270 ;  2  Phillips  on  Evid.  [Cowen 
&  Hill's  notes]  16,  17, 18). 

Charles  F.  MacLean,  for  respondents. — First.  The  assign- 
ment is  governed  by  the  laws  of  New  York. 

(A)  By  the  agreement  of  the  parties.  So  far  as  the 
parties  to  the  instrument  can  control  the  determination  of 
the  law  by  which  their  act  is  to  be  governed,  they  have 
expressed  their  intention  to  do  so  by  the  manner  in  which 
they  have  executed  it. 

(B)  By  the  place  of  execution.  The  deed  as  signed  by 
Oliver  &  Robinson  was  of  no  validity  whatever  until  its 
acceptance  by  Grady  in  New  York  City.  The  acceptance 
was  essential  to  the  validity  of  the  assignment  independent 
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of  the  statute  (Bishop  on  Insolvent  Debtors,  138;  Law- 
rence v.  Davis,  3  McLean,  178 ;  Prissen  v.  Manning,  2  Mich. 
445,  462 ;  Cunningham  v.  Freeborn,  11  Wend.  240 ;  Crosby 
v.  Hillyer,  24  Wend.  280). 

(C)  By  the  place  of  the  subject  matter.  The  place  of 
the  situation  of  the  property  conveyed  controls  (Guillander 
v.  Howell,  35  N.  Y.  657 ;  Gray  v.  Delaware  £c.  Canal  Co., 
5  Abb.  N.  C.  131 ;  Whitman  v.  Conner,  40  N.  Y.  Super.  Ct. 
[8  Jones  &  S.]  339 ;  Graham  v.  First  Nat.  Bank,  20  Hun 
326. 

(D)  By  the  place  of  performance.  The  place  of  per- 
formance will  govern  in  the  absence  of  other  controlling 
facts  (Smith  v.  Smith,  2  Johns.  235 ;  Thompson  v.  Ketcham, 
4  Johns.  285 ;  Hicks  v.  Brown;  12  Johns.  142 ;  Hyde  v. 
Goodnow,  3  N.  Y.  266 ;  Bowen  v.  Newell,  13  N.  Y.  290 ; 
Lee  v.  Selleck,  32  Barb.  522;  33  N.  Y.  615). 

(E)  By  the  place  of  domicile.  The  capacity  of  Grady 
to  take  and  hold  the  property  would  be  governed  by  the 
laws  of  his  domicile,  the  State  of  New  York. 

(F)  By  the  place  of  the  court.  The  insolvent  laws  of 
other  states  will  not  be  enforced  here,  nor  will  contracts, 
although  lawful  where  made,  receive  the  assistance  of  our 
courts  if  they  are  against  what  our  law  defines  as  good 
morals  or  common  honesty.  So,  where  a  transaction  may 
be  governed  by  either  New  York  law  or  that  of  another 
jurisdiction,  the  New  York  law  will  be  preferred ;  and  so, 
too,  in  a  case  of  serious  doubt. 

Second. — By  the  laws  of  New  York,  the  assignment  is 
void. 

(A)  The  instrument  is  to  be  regarded  as  a  general  as- 
signment {Massey  v.  Noyes,  26  Vt.  462,  473;  Bishop  v. 
Harfs  Trustees,  28  Vt.  71).  A  general  assignment  is  not 
necessarily  to  be  governed  by  the  domicile  of  the  assignors 
(Assignment  Act  of  1877,  §  2).  The  case  of  Ockerman  v. 
Cross  (54  N.  Y.  29),  arose  under  the  Assignment  Act  of 
1860  (L.  1860,  c.  438)  which  contemplated  only  assignments 
by  residents. 

(B)  This  assignment  contains  an  express  reservation  in 
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favor  of  the  assignors,  and  is  therefore  void  (2  R.  S.  135, 
§  2 ;  Doremu8  v.  Lewis,  8  Barb.  124 ;  Barney  v.  Griffin,  2 
N.  Y.  365 ;  Boardman  v.  Holliday,  10  Paige  223 ;  Grover  v. 
Wakeman,  11  Wend.  187 ;  Leitch  v.  Hollister,  4  N.  Y.  211). 

(C)  The  assignment  makes  no  disposition  of  the  pro- 
ceeds of  the  collection  of  the  debts.  It  simply  disposes  of 
the  proceeds  of  the  sales.  A  trustee  is  bound  by  any 
restrictions  contained  in  the  writing  which  creates  the  trust, 
and  if  these  are  inconsistent  with  the  rights  of  creditors, 
the  trust  itself  must  fall  to  the  ground  (Ogdenv.  Peters, 
21  N.  Y.  23;  Jessup  v.  Eulse,  Id.  168). 

(D)  The  instrument  attempts  to  control  the  disposition 
of  the  property.  After  giving  in  the  first  instance  authority 
to  the  assignee  to  sell  either  at  public  or  private  sale,  the 
assignment  goes  on  to  provide  that  in  case  any  creditor 
shall  require  that  the  sale  should  take  place  at  auction,  that 
then  all  of  the  property  shall  be  sold  at  public  auction. 
This,  as  tending  to  vary  or  modify  the  duties  which  the 
law  devolves  upon  the  assignee,  of  necessity  vitiates  the 
assignment  (Jessup  v.  Hulse,  21  N.  Y.  168 ;  Toumsend  v. 
Stearns,  32  N.  Y.  209 ;  Sehlussell  v.  Willett,  22  How.  Pr. 
18).  As  to  whether  a  provision  in  an  assignment  requiring 
or  directing  an  assignee  to  sell  the  property  at  public  auc- 
tion avoids  it  or  not,  see  Work  v.  Ellis  (50  Barb.  512) ; 
Dunhamv.  Waterman  (17  N.  Y.  9) ;  also  Nicholson  v.  Leavitt 
(6  N.  Y.  510)  ;  Jessup  v.  Hulse  (21  How.  Pr.  168)  ;  Town- 
Bend  v.  Sterns  (32  N.  Y.  209).  See  further,  Boardman  v. 
Holliday  (11  Wend.  223)  ;  Bamum  v.  Hempstead  (7  Paige 
568). 

(E)  If  the  assignment  is  void  in  part  it  is  void  in  Mo 
(Hyslop  v.  Clarke,  14  Johns.  458 ;  Grover  v.  Wakeman,  11 
Wend.  190 ;  Russell  v.  Winne,  37  N.  Y.  591 ;  Mittnacht  v. 
Kelly,  3  Keyes  407). 

Third. — By  the  laws  of  Virginia,  the  assignment  is  void. 
There  is  no  proof  of  difference  between  the  laws  of  New 
York  and  those  of  Virginia  (Hynes  v.  McDermott,  82  N.  Y. 
41). 

Fourth — The  assignment  was  fraudulent  in  fact. 
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Fifth. — The  sheriff  might  attack  the  assignment  {Kelly 
v.  Archer,  48  Barb.  68;  Frost  v.  Mott,  34  N.  Y.  253;  Rin- 
ehey  v.  Stryker,  28  N.  Y.  45  ;  Crocker  on  Sheriffs,  384 ; 
Rinchey  v.  Stryker,  31  N.  Y.  140,  and  26  How.  Pr.  75 ;  Hall 
v.  Stryker,  27  N.  Y.  596 ;  Thayer  v.  Willett,  5  Bosw.  344,  and 
9  Abb.  Pr.  325;  Fallon  v.  McCunn,  7  Bosw.  141;  Jacobs  v. 
Remsen,  35  Barb.  384;  Schlussel  v.  TPi'Betf,  34  Barb.  397; 
Rennie  v.  2?ean,  12  Week.  Dig.  25;  McCarthy  v.  JTefty,  Id. 
539 ;  Manning  v.  Reilly,  Id.  547 ;  Carr  v.  Fan  Hoesen^  14 
Week  Dig.  110 ;  Kuhlman  v.  Orser,  5  Duer  242;  Wagner 
v.  Jones,  7  Daly  375,  affirmed  in  Court  of  Appeals ;  Requa 
v.  Holmes,  16  N.  Y.  193). 

Sixth. — There  was  no  error  in  the  rulings  as  to  evidence. 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — 
The  first  point  raised  by  the  appellant  is  that  neither  the 
attaching  creditors  nor  the  sheriff  have  any  standing  in 
court  to  impeach  the  bona  fides  of  the  transfer  to  the 
plaintiff;  that  the  attaching  creditors,  not  being  judgment 
and  execution  creditors  and  simply  creditors  at  large,  have 
no  standing  in  court  to  impeach  the  bona  fides  of  the  trans- 
fer; and  cites  in  support  of  this  proposition  a  large  number 
of  cases  in  which  it  is  held  that  a  creditor  at  large  has  no 
status  in  equity,  and  the  right  of  a  judgment  creditor  to 
relief  depends  upon  the  fact  of  his  having  exhausted  his 
legal  remedies  without  avail. 

Undoubtedly  it  is  true  that  neither  the  sheriff  nor  the 
attaching  creditors  could  have  maintained  a  bill  in  equity 
for  the  purpose  of  adjudicating  the  assignment  above  men- 
tioned fraudulent,  but  it  has  been  repeatedly  held  by  the 
Court  of  Appeals  that  under  an  attachment  the  sheriff  may 
seize  any  property  which  the  defendants  have  disposed  of 
with  intent  to  defraudr  their  creditors,  and  that  in  respect 
to  such  property  he  is  not  to  be  deemed  a  mere  creditor  at 
large  but  pne  having  a  specific  lien  upon  the  property 
attached  {Hall  v.  Stryker,  27  N.  Y.  596 ;  Rinchey  v.  Stryker, 
81  N.  Y.  140 ;  and  numerous  other  cases). 

In  the  case  of  Castle  v.  Lewis  (78  N.  Y.  131),  which  is 
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claimed  by  the  appellant's  counsel  to  sustain  a  different 
view,  the  thing  attached  was  a  chose  in  action,  and  it  was 
found  by  the  court  that  the  point  urged,  that  the  transfer 
of  said  chose  in  action  was  fraudulent  and  void  as  against 
creditors  and  no  title  passed,  was  not  well  taken. 

The  main  question  involved  in  this  case  is  as  to  whether 
the  instrument  called  an  assignment  is  to  be  construed 
according  to  the  laws  of  Virginia  or  the  laws  of  the  State 
of  New  York. 

It  is  urged  upon  the  part  of  the  appellant,  that  personal 
property  has  no  situs  but  follows  its  owner,  and  that  the 
voluntary  transfer,  if  valid  by  the  law  of  the  owner's  domi- 
cile, is  valid  everywhere  except  where  the  transfer  conflicts 
with  the  policy  of  -the  state  where  the  property  is  situated 
(Story  on  Conflict  of  Laws,  §§  379-384). 

Numerous  adjudged  cases  are  cited  in  the  plaintiffs  points 
to  sustain  this  proposition,  and  it  must  be  conceded  to  be 
the  law  as  established  by  the  courts  of  this  state.  In  all 
those  cases  the  domicile  and  the  place  of  the  execution  of 
the  will  or  other  instrument  of  transfer  coincided.  In  the 
case  at  bar  the  assignment  was  executed  in  New  York. 
Execution  implies  signing,  sealing  and  delivering.  All 
must  concur  before  there  is  a  complete  execution  of  any 
sealed  instrument.  Execution  of  a  deed  or  sealed  instru- 
ment is  defined  to  be  the  signing,  sealing  and  delivery  of 
the  same  (Bouvier's  Law  Dictionary,  title,  Execution). 

The  assignment  in  question  was  signed  and  sealed  by 
Oliver  &  Robinson  in  Virginia,  but  the  execution  of  the 
instrument  was  not  completed  until  it  was  actually  delivered 
to  and  accepted  by  Grady,  which  took  place  in  New  York. 
Up  to  that  time  they  undoubtedly  had  a  right  to  recall  and 
revoke  the  instrument,  because  until  such  delivery  the 
instrument  was  not  executed  by  them  and  consequently 
no  transfer  of  property  could  take  place.  The  execution 
of  the  deed  of  assignment  and  its  acceptance  by  the  assignee 
was  not  only  a  transfer  of  the  property  therein  named,  but 
it  was  a  contract  entered  into  by  the  assignee  to  perform 
his  part  of  the  trust  therein  reposed  in  him.     It  is  a  princi- 
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pie  of  elementary  law  that  the  lex  loci  contractus  governs  the 
question  as  to  the  validity  of  the  contract  (Story  on  Con- 
flict of  Laws,  §§  242  et  seq."). 

No  case  has  been  called  to  the  attention  of  the  court 
where  a  transfer  valid  by  the  law  of  the  domicile,  but  which 
was  void  by  the  law  of  the  place  where  it  was  executed  and 
where  the  property  was  situated  and  where  such  transfer 
went  into  effect,  has  been  sustained. 

It  is  urged  upon  the  part  of  the  appellant  that  it  was  not 
necessary  in  order  that  this  transfer  should  be  valid  that 
Grady  should  accept  it  at  all,  because  it  is  a  principle  of 
equity  that  a  trust  shall  never  fail  for  want  of  a  trustee. 
This  principle  is  undoubtedly  correct,  but  has  no  application 
to  the  case  at  bar,  because  no  trust  whatever  was  created 
until  this  assignment  was  executed,  and  it  was  not  executed, 
as  has  before  been  said,  until  it  was  delivered  to  Grady; 
therefore,  it  would  appear  that  the  lex  loci  contractus  must 
govern,  and  that  the  law  of  the  domicile  cannot  override 
the  law  of  the  place  of  the  execution  of  the  instrument, 
the  situation  of  the  subject  matter,  and  the  place  of  per- 
formance. 

It  is  not  necessary  to  decide  in  this  case  whether  an 
assignment  of  personal  property  made,  signed,  sealed  and 
delivered  in  Virginia,  valid  by  the  laws  of  Virginia  and 
invalid  by  the  statute  law  of  the  State  of  New  York, 
would  pass  the  title  to  personal  property  in  the  State  of 
New  York,  because  no  such  question  is  presented  by  the 
evidence  in  this  case. 

The  General  Assignment  Act  of  1877  evidently  contem- 
plates the  making  of  assignments  by  non-residents  of  the 
State  of  New  York,  who  are  carrying  on  business  within 
said  state.  It  provides  that  every  conveyance  or  assign- 
ment by  a  debtor  of  his  estate,  real  or  personal,  or  both,  to 
an  assignee  for  the  benefit  of  creditors  of  such  debtor,  shall 
be  in  writing,  etc.,  and  shall  be  recorded  in  the  County 
Clerk's  office  of  the  county  where  such  debtor  resided  or 
carried  on  his  business  at  the  date  thereof;  and  it  further 
provides  that  an  assignment  by  copartners  shall  be  recorded 
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in  the  county  where  the  principal  place  of  said  business  is 
situated.  This  language  evidently  contemplates  those  cases 
where  the  assignor  lives  out  of  the  state,  and  is  intended  to 
apply  to  every  transfer  of  property  situated  in  the  State  of 
New  York  made  for  the  benefit  of  creditors,  when  the  as- 
signor had  carried  on  his  business  within  this  state.  The 
evidence  in  this  case  shows  that  Oliver  &  Robinson,  although 
residents  of  the  State  of  Virginia,  carried  on  their  business 
in  the  State  of  New  York,  and  an  assignment  of  the  prop- 
erty used  in  said  business  and  situated  in  the  City  of  New 
York  must,  therefore,  be  governed  by  the  assignment  law 
of  the  State  of  New  York,  especially  where,  as  has  already 
been  seen,  such  assignment  was  executed  within  said  state. 

It  is  conceded  upon  the  part  of  the  appellant  that  if  this 
assignment  is  to  be  construed  by  the  laws  of  the  State  of 
New  York  that  it  is  not  valid;  and,  therefore,  it  is  not 
necessary  upon  this  appeal  to  discuss  that  question. 

It  is  urged  that  as  the  attaching  creditors  were  residents 
of  the  State  of  Virginia,  as  well  as  the  assignors  Oliver  & 
Robinson,  that  some  different  rule  should  prevail  on  that 
question,  because  they  were  both  subject  to  the  laws  of 
Virginia.  That  this  rule,  however,  does  not  apply  to  the 
case  at  bar  is  evident  from  the  fact  that  no  matter  where 
parties  are  domiciled,  the  lex  loci  contractus  must  govern. 

It  is  urged  upon  this  appeal  that  the  attachments, 
the  execution  and  the  judgment  roll  were  inadmissible  in 
evidence. 

It  is  undoubtedly  true  that  the  admission  of  the  attach- 
ments, without  the  affidavits  upon  which  they  were  issued, 
was  error,  but  it  appears  from  the  record  that  those  affi- 
davits were  subsequently  offered  in  evidence,  and  it  appears 
that  they  upon  their  face  conferred  jurisdiction  upon  the 
court  to  issue  the  attachments,  and  this  objection,  there- 
fore, cannot  now  prevail.  Whether  the  judgment  was 
regularly  entered  or  not  is  entirely  immaterial  in  this  case, 
because  the  sheriff,  if  he  was  authorized  to  make  this 
seizure  under  the  attachment,  must  be  protected  by  this 
attachment,  and  the  subsequent  failure  to  recover  a  proper 
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judgment  cannot  make  the  sheriff  liable  for  an  action  of 
trespass,  certainly  if  the  same  is  commenced  as  the  one 
at  bar  was  before  any  judgment  could  possibly  be  obtained 
— this  action  being  commenced  within  seven  days  after 
the  commencement  of  the  action  in  which  the  attachments 
were  issued:  and  it  was  held  in  the  case  of  Rinckey  v. 
Stryker  (supra),  that  the  sheriff,  in  an  action  for  wrong- 
fully taking  the  property,  has  a  right  to  show  that  the  title 
of  the  purchaser  from  the  debtors  was  fraudulent  and  void 
as  against  attaching  creditors,  even  before  judgment  in  the 
attachment  suit.  In  other  words,  the  question  as  to  whether 
the  sheriff  is  a  trespasser  or  not  must  be  determined  by  the 
condition  of  affairs  at  the  time  that  he  seizes  the  property. 
Any  other  rule  would  make  the  sheriff  liable  for  the  mis- 
conduct or  negligence  of  the  attorneys  in  subsequent  pro- 
ceedings taken  after  a  levy,  over  which  he  would  have  ho 
control. 

For  these  reasons  we  are  of  the  opinion  that  the  question 
as  to  whether  proceedings  subsequent  to  the  issuing  of  the 
attachment  by  which  the  plaintiff  in  the  attachment  suit 
obtained  judgment  were  regular  or  not  is  entirely  imma- 
terial. 

We  are  of  the  opinion,  therefore,  that  the  judgment 
appealed  from  must  be  affirmed,  with  costs. 

J.'  F.  Daly  and  Vak  Hoesen,  J  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 

Vol.  XI.— 18 
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John  Griffin,  Appellant,  against  Louis  Flock, 
Respondent. 

(Decided  December  4th,  1882.) 

As  the  police  officers  appointed  by  the  Department  of  Public  Parks  in  the 
City  of  New  York  have,  under  L.  1871,  c.  290,  §  6,  within  the  territorial 
jurisdiction  of  the  department,  the  same  powers  as  members  of  the  police 
force  of  that  city,  such  an  officer  may  make  an  arrest,  without  warrant, 
for  a  violation  of  the  ordinances  of  the  department  committed  in  his 
presence. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  upon  the  dismissal  of  a  com- 
plaint. 

The  facts  are  stated  in  the  opinion. 

James  M.  Lyddy^  for  appellant. 

William  C.  Whitney^  for  respondent. 

Per  Curiam. — This  is  an  appeal  from  a  judgment  entered 
upon  the  affirmance  of  a  judgment  entered  upon  a  dismissal 
of  the  plaintiff's  complaint  at  a  trial  term  of  the  Marine 
Court. 

The  action  was  brought  by  the  plaintiff  to  recover  dam- 
ages from  the  defendant,  who  was  a  member  of  the  police 
force  of  the  Department  of  Parks  of  the  City  of  New  York, 
for  making  the  arrest  of  the  plaintiff  without  warrant,  he 
at  the  time  being  guilty  of  a  violation  of  the  ordinances  of 
the  Department  of  Parks  and  thereby  guilty  of  a  misde- 
meanor, by  chapter  290,  Laws  of  1871,  section  6. 

The  claim  made  by  the  plaintiff  is  that  the  defendant  had 
no  right  to  make  an  arrest  without  warrant  for  the  viola- 
tion of  the  said  ordinances,  which  violation  was  committed 
in  the  presence  of  the  defendant,  and  relies  for  the  sup- 
port of  this  proposition  upon  the  fact  that  the  provisions 
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of  the  Metropolitan  Police  Act  (L.  1864,  c.  403,  §  80) 
authorizing  the  arrest  of  persons  violating  corporation 
ordinances  without  warrant,  have  been  repealed  by  section 
119  of  the  New  York  city  charter,  being  chapter  385  of  the 
Laws  of  1873.  By  section  6  of  chapter  755  of  the  Laws  of 
1873  it  will  be  seen  that  whatever  powers  of  the  police 
patrolmen  might  have  been  taken  away  by  the  said  section 
119  were  restored  as  fully  as  they  had  been  conferred  by 
the  Metropolitan  Police  Act,  because  said  section  6  pro- 
vides that  all  the  provisions  of  law  which  related  to  boards, 
commissioners,  officers  and  police  force  (metropolitan 
police)  within  the  City  of  New  York,  so  far  as  they  are  not 
respectively  inconsistent  with  the  provisions  of  the  act 
hereby  amended,  or  of  this  act,  are  hereby  devolved  upon 
the  board  of  police,  commissioners  of  police,  and  officers 
and  members  of  the  police  force,  and  the  clerks  and  em- 
ployees  of  the  Police  Department  of  the  City  of  New  York, 
auything  contained  in  section  119  of  the  act  hereby 
amended  to  the  contrary,  which  enactment  clearly  con- 
tinued the  former  powers  of  the  Metropolitan  Police  De- 
partment to  the  present  municipal  police. 

As  a  member  of  the  police  force  of  the  City  of  New  York 
has  the  power  to  arrest  without  warrant  for  violations  of 
the  municipal  ordinances  committed  in  his  presence  or 
within  his  view  (Act  of  1864  above  cited),  the  members  of 
the  park  police  force  have  the  same  powers  as  to  offenses 
committed  within  the  territorial  jurisdiction  of  the  Park 
Department  (L.  1871,  c.  290,  §  6).  By  the  same  act  the 
Park  Department  is  invested  with  power  to  make  ordin- 
ances, and  generally  with  "all  the  power  and  authority 
of  the  mayor,  aldermen  and  commonalty  of  the  City  of 
New  York,  in  respect  to  the  public  parks,  squares  and 
places  in  the  said  city."  The  ordinances  of  the  Park 
Department  are  not,  therefore,  in  respect  of  the  matters  as 
to  which  the  said  department  may  legislate,  to  be  distin* 
guished  in  force  and  effect  from  corporation  ordinances, 
and  the  manifest  intention  of  the  legislature  was  to  confer 
on  the  park  police  the  same  powers,  duties  and  authority 
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with  respect  to  the  Park  Department  as  the  Police  Depart- 
ment possesses  in  regard  to  corporation  ordinances. 

Judgment  affirmed,  with  costs. 


Charles    Hauselt,  Appellant,    against   Abraham  W. 
Godfrey,  Respondent. 

(Decided  December  4th,  1882.) 

By  stipulation  in  several  actions  by  different  plaintiffs  against  the  same 
defendant,  it  was  agreed  that,  upon  appeals  taken  by  the  defendant  to 
the  Court  of  Appeals  in  all  the  cases,  the  return  in  one  case  be  consid- 
ered as  the  return  in  all  the  others,  and  the  decision  in  either  of  the 
cases  should  stand  as  the  decision  in  all  the  other  cases.  After  argu- 
ment of  the  appeal  in  one  case,  the  court  rendered  a  decision  in  favor  of 
the  appellant,  with  costs.  Held,  that  he  was  entitled  to  costs  of  argu- 
ment in  the  Court  of  Appeals  in  all  the  cases. 

Appeal  from  an  order  of  this  court  reviewing  the  taxa- 
tion of  a  bill  of  costs  by  the  clerk. 

The  defendant  was  originally  arrested  in  each  of  nine 
actions.  He  moved  to  vacate  each  order  of  arrest  and  his 
motions  were  denied.  He  appealed  from  the  orders  deny- 
ing his  motions  and  they  were  affirmed. 

He  appealed  to  the  Court  of  Appeals  and  the  orders  of 
the  General  and  Special  Term  were  reversed  and  the  motion 
to  vacate  the  orders  of  arrest  was  granted  with  costs. 

When  the  motions  were  originally  made  at  Special  Term 
it  was  stipulated  between  the  parties  that  but  one  set  of 
papers  be  handed  up  in  all  the  cases. 

On  appeal  to  the  General  Term  but  one  set  of  papers 
was  printed  for  all  the  cases.  The  plaintiffs,  nevertheless, 
entered  orders  for  costs  in  each  case,  both  at  Special  and 
General  Term.  On  defendant's  appeal  to  the  Court  of 
Appeals,  it  was  stipulated  that  the  return  in  one  of  the 
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cases  be  considered  as  the  return  in  all  the  other  cases  and 
that  the  decision  and  judgment  of  the  Court  of  Appeals  in 
either  of  said  cases  on  appeal  should  stand  as  the  decision 
and  judgment  of  said  court  on  the  appeals  in  all  the  other 
cases. 

The  defendant  having  prevailed  on  those  appeals  taxed 
full  costs  of  the  Court  of  Appeals  in  each  of  the  nine  cases. 
This  court  at  Special  Term  on  appeal  by  plaintiffs  from  the 
taxation  allowed  defendant  to  tax  costs  for  argument  in 
the  Court  of  Appeals,  viz :  $60,  in  each  of  the  nine  cases. 
From  that  decision  the  plaintiffs  appealed. 

William  B.  TuHis,  for  appellants. 

Samuel  C.  Mount,  for  respondent. 

J.  T.  Daly,  J. — [After  stating  the  facts  as  above.] — I 
think  the  defendant  was  entitled  to  tax  his'costs  in  each  of 
the  nine  cases  for  these  reasons :  I.  The  stipulation  between 
the  attorneys  provided  that  the  decision  and  judgment  of 
the  Court  of  Appeals  in  one  of  the  cases,  should  stand  as 
the  decision  and  judgment  of  said  court  in  all  the  cases. 

The  decision  of  the  Court  of  Appeals  in  the  case  of 
Hauselt  v.  Godfrey  was  that  the  orders  appealed  from  be 
reversed  and  the  motion  to  vacate  order  of  arrest  be  granted, 
with  costs.  The  decision  awarding  costs  in  that  cause  be- 
came, under  the  stipulation,  the  decision  in  each  of  the 
other  cases,  and  therefore,  upon  the  record  in  each  case 
that  plaintiffs  had  stipulated  for,  defendant  was  entitled  to 
costs. 

II.  The  original  motions  and  the  appeals  to  the  General 
Term  had  been  submitted  to  the  court  on  one  set  of  papers 
only,  yet  the  plaintiff,  when  he  succeeded,  took  orders 
granting  costs  in  all  the  cases.  This  is  very  satisfactory 
evidence  of  the  intention  (if  an  inquiry  into  the  intention 
of  the  parties  be  deemed  important)  that  in  making  this 
stipulation  costs  were  to  be  taxed  in  all  the  cases  if  allowed 
by  the  court  in  the  case  actually  argued. 
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III.  The  practice  is  to  allow  costs  in  each  case  under 
such  stipulation.  (Minturn  v.  Main,  2  Sand.  737.  See 
also  5  N.  J.  L.  J.  228,  cases  of  Green  v.  French,  U.  S.  C.  C. 
N.  J.  and  Jerman  v.  Stewart.  U.  S.  C.  C.  Tennessee. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Van  Hoesen  and  Beach,  JJ.,  concurred. 

Order  affirmed,  with  costs. 


Joseph  B.  Hoyt  et  al,  Respondents,  against  Abraham 
W.  Godfrey,  Appellant. 

(Decided  December  4th,  1882.) 

Interlocutory  costs  may  be  set  off  against  the  judgment  finally  rendered  in 
the  same  action,  notwithstanding  a  promise  by  the  party  to  whom  the 
costs  were  awarded  that  they  should  belong  to  his  attorney  in  the  action. 

Appeal  from  an  order  of  this  court  setting  off  costs 
against  the  judgment  in  the  action. 

After  the  entry  of  a  judgment  for  plaintiffs  in  the  action, 
the  Court  of  Appeals,  upon  an  appeal  by  the  defendant 
from  an  order  of  the  General  Term  of  this  court,  affirming 
an  order  of  the  Special  Term  denying  a  motion  to  vacate 
an  order  of  arrest  granted  against  him,  reversed  the  order 
appealed  from  and  vacated  the  order  of  arrest,  with  costs 
to  the  defendant.  A  motion  by  the  plaintiffs  to  set  off 
the  costs  so  awarded  against  the  judgment  recovered  by 
them,  was  opposed  by  the  defendant's  attorney  on  the 
ground  that  the  costs  belonged  to  him  personally,  under  an 
agreement  between  him  and  the  defendant,  made  at  the 
beginning  of  the  action,  that  the  attorney  should  have  such 
costs.      It  appeared   that   execution   upon   the  judgment 
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against  the  property  of  the  defendant  had  been  returned 
unsatisfied,  and  that  the  defendant  was  insolvent.  The 
court  granted  the  plaintiffs*  motion  to  set  off  the  costs,  and 
from  the  order  entered  thereon  the  defendant  appealed. 

Samuel  C  Mount,  for  appellant. 

William  B.  Tullis,  for  respondent. 

Van  Hoesen,  J.— If  this  were  an  application  to  set  off 
the  judgment  in  one  action  against  the  judgment  in  another, 
we  should  feel  obliged  to  apply  the  law  as  laid  down  in 
Ely  v.  Cooke  (28  N.  Y.  372),  Perry  v.  Chester  (53  N.  Y. 
240),  and  Zogbaum  v.  Parker  (66  Barb.  341),  and  hold  that 
where  an  attorney  had  purchased  one  of  the  judgments,  and 
paid  for  it  in  services  rendered  in  good  faith,  he  should  be 
treated  like  any  other  bona  fide  purchaser  for  value,  and 
that  he  should  not  be  deprived  of  his  judgment  because 
his  assignor  was  indebted  upon  the  other  judgment  to  the 
person  who  applied  for  the  offset. 

This,  however,  is  not  such  a  case.  The  judgment  here  is 
in  favor  of  the  plaintiffs,  but  certain  costs  were  allowed  to 
the  defendant  upon  a  motion  made  in  the  action.  These 
costs  are  claimed  by  the  defendant's  attorney,  and  it  is 
insisted  by  him  that  the  court  cannot  deduct  them  from  the 
judgment  because  the  defendant  promised  him,  at  the  be- 
ginning of  the  action,  that  he  should  have  whatever  costs 
were  recovered  against  the  plaintiff.  Interlocutory  costs 
have  frequently  been  offset  (Graham's  Practice,  849).  It 
is  eminently  proper  that  the  power  to  order  an  offset  should 
be  lodged  with  the  court,  otherwise  a  defendant,  who  may 
not  care  if  his  proceedings  are  stayed,  may  collect  costs  of 
the  plaintiff  without  being  compellable  to  pay  such  costs  as 
may  be  awarded  against  himself.  On  the  other  hand  it 
may  happen  that  a  defendant,  unjustly  sued,  succeeds  in 
the  action,  though  interlocutory  costs  may  have  been 
awarded  to  the  plaintiff,  and  the  only  chance  he  may  have 
of  getting  any  part  of  the  final  costs  adjudged  against  the 
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plaintiff  is  by  having  the  interlocutory  costs  deducted. 
Ought  the  law  to  be  so  construed  as  to  allow  the  plaintiff's 
attorney  to  collect  those  costs  from  the  defendant  though 
the  defendant  cannot  recover  a  dollar  from  the  plaintiff  ? 
If  the  defendant's  theory  be  correct,  a  party  can,  by  pro- 
mising the  costs  to  his  attorney,  deprive  the  court  of  the 
power  of  ordering  the  costs  to  be  deducted.  The  under- 
standing between  the  defendant  and  his  attorney  must 
have  been — I  say  must  have  been,  for  what  the  agreement 
was  there  is  nothing  to  show,  inasmuch  as  Mr.  Mount's 
affidavit  contains  his  conclusions  without  the  statement  of 
a  single  fact— the  understanding  must  have  been  that  the 
attorney  should  have  such  costs  as,  at  the  termination  of 
the  litigation,  might  be  coming  to  the  defendant.  If  inter- 
locutory costs  had  been  paid,  they  could  not  be  recovered. 
If  they  were,  at  the  close  of  the  litigation,  payable,  they 
were  subject  to  the  right  of  the  court  to  order  an  offset  in 
a  proper  case.  If  the  court  thought  proper  to  deduct  the 
interlocutory  costs  awarded  to  the  defendant  from  the 
amount  that  the  plaintiff  was  entitled  to  recover,  the  de- 
fendant's attorney  ought  to  have  foreseen  that  such  a  con- 
tingency might  arise.  In  this  case,  owing  to  the  delays 
incident  to  legal  proceedings,  judgment  was  entered  in 
favor  of  the  plaintiff  before  the  defendant  succeeded  in 
getting  a  vacatur  of  the  order  of  arrest,  and  the  order  giv- 
ing the  defendant  interlocutory  costs  was  made  after  the 
entry  of  judgment.  This  circumstance  ought  not  to  affect 
the  question,  which  is  simply  this :  May  the  court,  where 
an  insolvent  client  agrees  that  his  attorney  shall  have  such 
costs  as  may  be  awarded,  order  that  interlocutory  costs 
allowed  to  the  client  shall  be  deducted  from  the  judgment 
rendered  against  him  ? 

I  think  the  order  appealed  from  should  be  affirmed,  with 
costs  and  disbursements. 

J.  F.  Daly  and  Beach,  JJ.,  concurred. 

Order  affirmed,  with  costs. 


Digitized  by  LjOOQIC 


NEW  YORK— DECEMBER,  1882.  281 

Healy  v.  Twenty-third  Street  Bailroad  Co. 


Joseph  Healy,  Respondent,  against  The  Twenty-third 
Street  Railroad  Company,  Appellant. 

(Decided  December  4th,  1882.) 

After  the  dismissal  of  the  complaint  at  the  trial  of  an  action,  the  judge 
has  no  power  to  grant  a  new  trial  upon  his  minutes. 

Appeal  from  an  order  of  this  court  granting  a  motion 
for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Robinson,  Scrilrier  ft  Bright ,  for  appellant. 

Wm.  P.  Mulry  and  Hall  ft  Blandy,  for  respondent. 

Beach,  J. — I  am  of  opinion  the  learned  judge  at  Trial 
Term  erred  in  entertaining  the  motion  for  a  new  trial  ujjon 
his  minutes,  after  haying  granted  a  dismissal  of  the  com- 
plaint. 

Section  997  of  the  Code  of  Civil  Procedure  refers  to 
cases,  among  others,  where  the  intention  is  to  move  for  a 
new  trial  of  an  issue  of  fact,  and  a  case  must  be  made, 
settled  and  signed.  This  includes  all  cases  except  those 
subject  to  other  provisions  of  law. 

Section  998  enacts,  that  it  is  not  needful  to  make  a  case, 
to  move  for  a  new  trial  upon  the  minutes  of  the  judge 
who  presided  at  a  trial  by  a  jury.  If  the  Code  was  there- 
after silent,  a  motion  upon  the  minutes  could  be  so  made, 
in  all  jury  cases.  But  section  999  seems  to  enumerate  all 
the  cases  in  which  the  judge  at  trial  may  entertain  a  motion 
of  this  character.  They  are,  "  to  set  aside  the  verdict  and 
grant  a  new  trial  upon  exceptions ;  or  because  the  verdict 
is  for  excessive  or  insufficient  damages ;  or  (the  verdict  is) 
otherwise  contrary  to  the  evidence,  or  contrary  to  law." 

These  are  occasions  where  a  verdict  has  been  given,  and 


Digitized  by  LjOOQIC 


282  COURT  OF  COMMON  PLEAS. 

Hencken  v.  United  States  Life  Ins.  Co. 

not  where  the  complaint  has  been  dismissed,  and  there  is 
no  verdict.  To  my  mind,  the  enactments  were  intended  to 
provide  a  speedy  method  for  correcting  material  errors  of 
the  jury,  not  the  court.  The  inclusion  of  exceptions  to 
the  admission  or  exclusion  of  evidence,  might  at  first 
thought  appear  to  be  against  this  view.  But  such  rulings 
presumably  affect  the  verdict,  and  are  therefore  named 
among  the  grounds  for  such  a  motion. 

The  order  should  be  reversed  with  costs  and  disburse- 
ments. 

Van  Hoesen,  J. — The  judge  had  no  power  to  grant  a 
new  trial  upon  his  minutes,  inasmuch  as  no  verdict  was  ren- 
dered by  the  jury,  and  the  complaint  had  been  dismissed. 
(Code  Civ.  Pro.  §  999;  Van  Doren  v.  Horton,  19  Hun  7; 
Dusenbury  v.  Dusenbury^  1  Civ.  Pro.  Rep.  292. 

The  order  appealed  must  be  reversed,  with  costs  to  the 
appellant. 

J.  F.  Daly,  J.,  dissented. 

Order  reversed,  with  costs. 


George  Hencken,  Jr.,  et  al.,  Appellants,  against  The 
United  States  Life  Insurance  Company  et  ah, 
Respondents. 

(Decided  December  4th,  1882.) 

An  action  by  the  holder  of  a  policy  in  a  mutual  life  insurance  company, 
for  equitable  relief,  against  the  company  and  its  officers,  cannot  be  main- 
tained upon  an  alleged  trust  in  the  defendants  for  the  benefit  of  the 
plaintiff.  The  relations  between  the  company  and  its*  policy  holders  are 
those  of  contractors,  the  contract  being  the  policy,  by  which  the  liabili- 
ties of  the  company  are  to  be  determined. 

Allegations,  by  holders  of  policies  of  life  insurance,  of  fraud  on  the  part 
of  the  insurers,  in  inducing  the  assured  to  surrender  their  policies  and 
accrued  dividends  for  a  sum  much  less  than  the  value,  and  to  take  a  new 
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policy  at  a  higher  premium,  containing  terms  and  conditions  less  bene- 
ficial to  the  assured,  are  not  sustained  where  it  appears  that  the  policy 
holders  had,  at  the  time,  either  full  knowledge  of  or  full  opportunity  to 
ascertain  all  the  facts;  that  they  made  no  complaint  for  years  afterward, 
and  then  applied  a  dividend  accrued  on  the  new  policy  to  pay  the  pre- 
mium upon  it;  and  that  the  value  of  the  dividends  surrendered  was  at 
the  time  uncertain,  and  whatever  might  be  said  of  it  was  matter  of' 
opinion  only. 
The  "reserve"  of  a  life  insurance  company,  being  the  sum  of  money 
which  the  company  is  required  by  law  to  keep  at  all  times  in  hand  and 
safely  invested,  sufficient  to  re-insure,  protect,  and  indemnify  all  its  out- 
standing risks  and  obligations,  is  merely  a  fund  for  the  security  of  the 
policy  holders;  and  no  loss  to  the  assured  on  that  account  is  incurred  by 
the  surrender  of  a  policy. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  plaintiff,  Mrs.  Hencken,  held  two  policies  issued  by 
the  defendant  the  United  States  Life  Insurance  Company 
upon  her  husband's  life;  one  dated  July  7th,  1859,  when  he 
was  81  years  of  age,  for  $5,000,  at  a  quarterly  premium  of 
$30.45,  and  the  other  dated  May  9th,  1866,  for  $5,000,  annual 
premium  $275  for  ten  years;  and  she  was  entitled  to  divi- 
dends out  of  the  profits  of  the  company  declared  upon  the 
policy,  to  be  collected  by  her  with  the  face  amount  of  the 
policy  when  the  latter  became  payable.  On  May  1st,  1871, 
there  were  credited  on  the  two  policies  $545.35  of  dividends, 
which  at  that  date  she  surrendered  to  the  company  for  the 
sum  of  $408.99.  On  September  7th,  1872,  she  surrendered 
both  policies  to  the  company  and  took  out  a  new  policy  for 
$10,000  on  her  husband's  life  at  an  annual  premium  of 
$364.60.  In  this  transaction  the  company  cancelled  Mr. 
Hencken's  note  for  $554.04,  given  for  money  lent  hiin  by 
the  company  on  the  policy  of  1866,  and  allowed  the  plaint- 
iffs four  years'  premiums  on  the  new  policy.  Mr.  Hencken 
gave  his  check  for  $58.40,  and  put  in  his  unearned  premi- 
ums on  the  old  policy,  $203.70. 

It  is  claimed  by  plaintiffs  that  the  surrender  of  dividends 
and  policies,  and  taking  out  the  new  policy,  was  procured 
by  a  fraud  practiced  on  plaintiffs  by  defendants,  the  corn- 
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pany  and  certain  of  its  officers  and  agents ;  that  the  defend- 
ants devised  a  scheme  for  relieving  the  company  of  its 
liability  for  existing  policies  and  their  accrued  dividends  by 
persuading  policy  holders  that  the  present  value  of  both 
t  policies  and  dividends  was  less  than  it  was  in  fact,  and  that 
it  was  for  their  benefit  and  advantage  to  cancel  the  old 
policies,  take  out  new  ones  and  surrender  their  dividends 
for  a  cash  allowance ;  that  the  scheme  was  a  conspiracy 
between  the  officers  of  the  company,  who  were  stockholders 
in  it,  to  benefit  the  company  and  increase  the  value  of  the 
stock  at  the  expense  of  the  policy  holders,  and  that  the 
transaction  with  the  plaintiffs  was  one  of  several  thousand 
with  other  policy  holders. 

This  action  was  brought  on  behalf  of  all  other  policy 
holders  equally  injured,  to  set  aside  the  surrenders,  restore 
the  old  policies,  cancel  the  new  ones,  and  for  an  accounting 
by  the  officers  of  the  company  as  alleged  trustees  of  the 
property,  funds  and  assets  of  the  company  for  the  benefit 
of  the  policy  holders.  Upon  trial  by  the  court  without  a 
jury,  the  complaint  was  dismissed  and  judgment  entered  for 
the  defendants.   From  the  judgment  the  plaintiffs  appealed. 

W.  I  Butler \  for  appellants. — The  corporation  is  mutual; 
the  policy-holders  are  members ;  and  the  relation  of  one  to 
the  other  is  a  trust.  The  case  of  St.  John  v.  American  Mutual 
Life  Ins.  Co.  (13  N.  Y.  33), — relied  upon  by  the  court  below 
as  an  authority  for  holding  that  this  case  is  to  be  governed 
by  the  principles  which  apply  to  contracts  and  not  by  those 
which  apply  to  trusts, — relates  simply  to  the  assignability 
of  a  life  policy,  and  decides  merely  that  a  policy  is  such  a 
contract  or  chose  in  action  as  is  capable  of  being  trans- 
ferred. And  previous  decisions  of  this  court  on  the  ques- 
tion of  trust,  in  cases  of  life  insurance  companies  (Taylor 
v.  Charter  Oak  Life  Ins.  Co.,  9  Daly  489),  have  been  in 
cases  arising  under  charters  different  from  the  charter  of 
this  defendant.  The  charter  provisions  for  the  mutual  plan 
being  applied  to  this  company  are  absolutely  conclusive  of 
this  question.     The  nature  of  mutual  companies,  and  who 
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are  members  of  such  a  company,  and  what  constitues  "mu- 
tuality" are  fully  and  fairly  considered  in  the  case  of 
Mygatt  v.  New  York  Protection  Ins.  Co.  (21  N.  Y.  52).  If 
the  court  shall  find  that  this  company  is  a  mutual  company, 
and  that  its  policy-holders  are  therefore  members  and  cor- 
porators, entitled  even  to  be  elected  trustees  (see  its  char- 
ter), it  is  impossible  to  hold  that  no  trust  existed  between 
the  company  and  the  Henckens. 

The  amendment  of  the  charter  gave  no  power  to  cancel 
and  retire  the  old  dividends.  Every  policy-holder  had  a 
vested  interest  in  them,  and  had  the  right  to  insist  that 
they  be  retained  according  to  the  charter ;  and  such  a  vested 
right  could  not  be  disturbed  by  the  legislature. 

To  effect  either  the  retirement  of  notes  or  the  purchase 
of  dividends,  it  was  wholly  unnecessary  to  cancel  old 
policies,  or  to  issue  new  ones,  or  in  any  manner  to  change 
the  form  of  the  then  existing  policies.  But  neither  the 
notes  nor  the  dividends  were  in  any  sense  a  burden  or  a 
detriment  to  the  company.  The  true  object  of  these  changes 
and  settlements  was  the  profit  to  the  company  resulting 
therefrom. 

This  is  not  an  action  for  damages.  It  is  simply  an  equity 
action  to  set  aside  certain  transactions  and  to  restore  the 
former  status  of  these  plaintiffs.  The  individual  defendants 
are  joined  for  the  purpose  of  securing  an  accounting;  not 
with  a  view  of  claiming  damages  against  them.  Hence  the 
judgment  should  not  be  sustained  in  favor  of  the  individual 
officers  if  it  be  reversed  as  to  the  corporation. 

W.  A.  Ogden  liegeman,  and  Wm.  H.  Ingersoll,  for  respond- 
ents.— The  relation  between  the  plaintiffs  and  the  defendant 
company  was  established  merely  afld  wholly  by  the  policy 
contract  (Roccus  de  Assecur.  n.  1 ;  Whittingham  v.  Thorn- 
bury,  2  Vern.  206  ;  Patterson  v.  Powell,  9  Bing.  320 ;  Daily 
v.  India  £  London  Assur.  Co.,' 15  C.  B.  365,  28  Eng.  Law& 
Eq.  312 ;  Bunyon  on  Life  Ins.  §§  1,  2 ;  Ellis,  on  Life  Ins. 
185  ;  Marshall  on  Ins.  766 ;  Angell  on  Ins.  §  274 ;  May  on 
Ins.   §   1 ;   Commonwealth  v.    Weatherbee,   105   Mass.   149 ; 
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Phillips  on  Life  Ins.  §  1 ;  Bliss  on  Life  Ins.  §  3,  and  au- 
thorities therein  cited ;  St.  John  v.  American  Mutual  Life 
Ins.  Co.,  13  N.  Y.  33).  No  relation  of  trustee  and  cestui 
que  trust  exists  or  ever  did  exist  (Taylor  v.  Charter  Oak 
Life  Ins.  Co.,  9  Daly  489,  59  How.  Pr.  468 ;  Day  v.  Connec- 
ticut Gen.  Life  Ins.  Co.,  45  Conn.  480,  7  Ins.  L.  J.  904  ;  Peo- 
ple v.  Security  Life  Ins.  $c.  Co.,  78  N.  Y.  120 ;  Bewley  v. 
Equitable  Life  Assur.  Soc,  N.  Y.  Daily  Reg.  July  22d, 
1881).  Nor  is  there  any  relation  even  u  in  the  nature  of 
partnership."  It  is  that  of  an  express  contract  (Cohen  v. 
New  York  Mutual  Life  Ins.  Co.,  50  N.  Y.  610;  Mutual  Benefit 
Life  Ins.  Co.  v.  Hilliard,  39  N.  J.  L.  444,  4  Ins.  L.  J.  139 ; 
Garsaway  v.  Huntington,  U.  S.  Supreme  Ct.,  N.  Y.  Herald 
Aug.  1st,  1878 ;  People  v.  Security  Life  Ins.  £c.  Co.,  78  N. 
Y.  120 ;  Taylor  v.  Charter  Oak  Life  Ins.  Co.,  9  Daly  489, 
59  How.  Pr.  466).  Such  contracts  (policies  of  life  insur- 
ance) are  governed  by  the  same  principles  applicable  to 
other  agreements  involving  pecuniary  obligations  (St.  John 
v.  American  Mutual  Life  Ins.  Co.,  13  N.  Y.  39). 

There  is  no  "mutuality"  in  any  legal  sense  in  the  con- 
tract relations  between  policy  holders  and  the  company. 
The  contract  of  insurance  is  unilateral.  There  exists  no 
mutuality  such  as  in  cases  of  partnership  ;  there  is  no  com- 
munity of  interest  (People  v.  Security  Life  Ins.  £c.  Co.,  78 
N.  Y.  120  ;  Mutual  Benefit  Life  Ins.  Co.  v.  Billiard,  39  N.  J. 
L.  444,  4  Ins.  L.  J.  139 ;  Cohen  v.  New  York  Mutual  Life 
Ins.  Co.,  50  N.  Y.  610  ;  Taylor  v.  Charter  Oak  Life  Ins.  Co., 
9  Daly  489,  59  How.  Pr.  466 ;  Bewley  v.  Equitable  Life 
Assur.  Soc,  N.  Y.  Daily  Reg.  July  22d,  1881). 

There  is  no  reserve  required  by  law  to  be  kept  as  such, 
as  between  the  corporation  doing  a  life  insurance  business 
and  any  particular  polic^  holder,  as  to  his  particular  policy, 
nor  as  to  any  class,  as  such,  of  policy  holders  (See  statutes, 
L.  1853,  c.  463,  §  13  as  amended  L.  1866,  c.  785,  §  1 ;  L. 
1868,  c.  623,  §  1 ;  L.  1873,  c.  849,  §  1 ;  also  L.  1853,  c.  463, 

There  is  no  liability  on  account  of  reserve  to  any  body  in 
any  legal  sense,  except  (in  a  sense)  in  the  case  provided  by 
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statute  as  to  policies  being  continued  thereby  after  lapse, 
•which  statute  does  not,  however,  apply  to  plaintiffs'  case. 
As  between  the  state  and  the  company  reserve  is  called  a 
liability,  but  not  in  the  sense  that  it  is  a  liability  which  the 
company  owes  the  state.  Nor  can  it  be  a  liability  to  any 
policy  holder  or  body  of  policy  holders  to  enforce  the  pay- 
ment or  fulfillment  of  which  he  or  they  can  have  any  right 
of  action. 

Plaintiffs  had  full  opportunity  and  freedom  to  examine 
anywhere,  as  to  the  company's  offer  of  what  value  it  would 
allow  for  the  old  policies,  and  they  could  have  made  inquiry, 
and  must  be  presumed  to  have  looked  into  the  matter,  and 
are  presumed  to  know  what  they  might  have  ascertained  as 
to  the  sufficiency  or  acceptability  of  what  the  company  pro- 
posed to  allow  for  the  two  old  policies,  and  whether  one 
form  was  more  favorable  to  policy  holders  than  other  forms. 
But  these  matters  are  mere  matters  of  opinion,  and  are  not 
matters  of  legal  damage,  especially  where  questions  of  value 
are  either  scientific  and  conjectural  and  merely  estimated 
(as  all  the  evidence  shows  this  offer  and  its  acceptance  to 
have  been),  or  optional  (Furman  v.  Titu*,  49  Super.  Ct.  284 ; 
Bigelow  on  Fraud,  18,  66 ;  Story  Equity,  §  207  ;  2  Addison 
on  Torts  104 ;  White  v.  Seaver,  25  Barb.  235 ;  Butler  v. 
Vtele,  44  Barb.  166 ;  Lynsey  v.  Seeley,  2  L'd  Raym.  1118, 
1120). 

The  acts  of  the  company  and  of  the  plaintiffs  were  not 
merely  lawful  and  authorized  by  the  enabling  act  of  May 
6th,  1870,  but  a  necessary,  wise,  well  considered,  clearly 
disclosed  and  understood,  and  faithfully  carried  out  busi- 
ness matter  and  plan  (Suydam  v.  Morris,  8  Barb.  358 ; 
Hyatt  v.  McMahon,  25  Barb.  457  ;  L.  1868,  c.  118  ;  L.  1870, 
c.  710).  But  the  legislative  act  did  not  affect  the  rights  or 
compel  the  acts  of  the  plaintiffs  in  making  the  changes  they 
requested,  which  were  entirely  optional  with  policy  holders. 

These  policies  were  issued  under  and  in  pursuance  of  the 
charter,  and  were  subject  to  the  right  of  the  legislature  to 
alter,  modify  or  repeal  the  charter  or  any  of  its  provisions. 
And  even  if  the  amendment  of  the  charter  of  1870  affected 
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a  substantial  right  of  the  plaintiffs  (which  is  not  the  fact), 
their  doing  an  act  to  their  own  use  and  benefit,  which  would 
be  otherwise  impracticable,  was  an  adoption  of  the  express 
provisions  of  the  amendment  as  beneficially  affecting  them. 
The  matter  of  dividends  does  not  afford  to  a  policy  holder 
a  right  to  interfere  or  intervene  in  the  management  or  affairs 
of  a  corporation  (People  v*  Security  Life  Ins.  £c.  Co.,  78 
N.  Y.  122).  A  policy  holder  cannot  be  a  "  visitor"  o£  the 
corporation.  He  cannot  interfere  with  the  corporate  act 
and  corporate  discretion  involved  in  ascertaining  and  fixing 
divisible  surplus  or  net  profits,  and  consequent  dividends, 
or  compel  a  fixed  rate  of  dividend  on  the  amount  thereof. 
Dividends,  as  matter  of  law,  are  wholly  in  the  discretion  of 
the  board  of  directors  (Howell  v.  Chicago  $c.  R.  Co.,  51 
Barb.  378 ;  Karnes  v.  Rochester  £c.  R.  R.,  4  Abb.  Pr.  N.  S. 
107).  The  exact  state  and  condition  of  the  corporate 
affairs  and  prospects  must  be  fixed  or  estimated  by  the 
board  of  directors  ex  necessitate  before  they  can  set  apart 
any  portion  of  the  company's  estimated  surplus  profits  for 
distribution  (Phelps  v.  Farmers'  frc.  Bank,  26  Conn.  267; 
Ely  v.  Sprague,  Clarke,  351 ;  Pratt  v.  Pratt,  33  Conn.  198; 
Scott  v.  Eagle  Fire  Ins.  Co.,  7  Paige  198;  State  Bank  v. 
Bank  of  Louisiana,  6  La.  Ann.  745 ;  Karnes  v.  Rochester 
$c.  R.  R.,  4  Abb.  Pr.  N.  S.  107).  Courts  will  not  direct 
or  restrain  them  even  on  the  ground  that  a  wrong  principle 
has  been  adopted  (Tool  v.  Q-reat  Western  R.,  20  L.  T.  K  S. 
74;  Brown  v.  Monmouthshire  R.  Co.,  4  Eng.  L.  &  Eq.  118,. 
15  Jur.  475).  And  the  board  may  decide  not  to  declare, 
even  when  periods  of  division  are  provided  by  their  charter 
(Ely  v.  Sprague,  Clarke  351 ;  and  see  charter  of  this  com- 
pany and  amendments).  So  that  dividends  can  only  be 
lawfully  declared  out  of  an  ascertained  sure  margin  of 
divisible  surplus  as  ascertained  and  fixed  by  the  directors; 
and  any  guaranteed  dividends  (as  alleged  in  the  complaint 
but  not  proved)  would  be  absurdly  impracticable ;  against 
public  policy,  and  certainly  ultra  vires  (Lockhart  v.  Van 
Alstyne,  31  Mich.  76  ;  Pittsburgh  R.  R.  Co.  v.  Alleghany  Co., 
63  Pa.  St.  126 ;  charter  of  company,  Art.  VI.  §  6). 
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The  law  will  not  allow  nor  assist  the  revocation  or  avoid- 
ance, at  the  option  of  one  party,  of  the  definite  final  settle- 
ment of  the  old  policies  and  the  adoption  of  the  new  policy, 
ratified  and  so  long  maintained,  as  clearly  shown  in  the  case, 
which  acquiescence  is  an  estoppel,  both  in  law  and  in  equity, 
against  any  attempt  to  re-open  such  accounts  and  adjust- 
ments (Kock  v.  Bonitz,  4  Daly  117 ;  Jacob  v.  Lindsay,  1 
East  460 ;  Knowles  v.  Michael,  13  East  249).  And  such 
settlements  will  not  be  disturbed,  especially  after  such  long 
acquiescence  as  appears  here  (Lockwood  v.  Thorn,  1  Hun 
170;  Smith  v.  Marvin,  27  N.  Y.  137;  Chappedelaine  v. 
Dechenauz,  4  Cranch  306).  A  party  attempting  to  impeach 
such  a  settlement  must  clearly  show  fraud,  or  such  error  or 
mistake  as  will  justify  a  court  in  opening  the  account 
(Townsley  v.  Dennison,  46  Barb.  490 ;  Beebe  v.  Robert,  12 
Wend.  413 ;  Holland  v.  Sprague,  12  Pet.  330 ;  Herrick  v. 
Ames,  1  Keyes  190 ;  Chubbuck  v.  Vernon,  42  N.  Y.  432 ; 
Lockwood  v.  Thome,  18  N.  Y.  285). 

J.  F.  Daly,  J. — [After  stating  the  facts  as  above.] — We 
have  held  in  this  court  that  a  mutual  life  insurance  com- 
pany is  not  a  trustee  for  its  policy  holders  (Taylor  v.  Char- 
ter Oak  Life  Ins.  Co.,  9  Daly  489).  The  company  receives 
its  premiums  as  its  own  property,  to  do  with  them  what  it 
pleases  except  as  it  is  restrained  by  statute ;  it  is  wholly 
immaterial  to  the  policy  holder  what  is  done  with  the 
money  until  the  maturity  of  his  policy.  Dividends  are 
paid  out  of  the  profits  of  a  business  carried  on  by  the 
company,  and  are  not  in  any  sense  profits  made  by  the 
policy  holder  (People  v.  Security  Life  Ins.  $c.  Co.,  78 
N.  Y.  114).  The  relations  between  the  company  and  the 
policy  holder  are  those  of  contractors,  the  contract  being 
the  policy,  and  the  liabilities  of  the  company  are  to  be 
determined  by  that  (St.  John  v.  American  Mut.  Life  Ins* 
Co.,  13  N.  Y.  33-39).  These  authorities  must  dispose  of 
the  case  as  an  action  for  equitable  relief  based  upon  an 
assumed  trust  in  the  officers  of  the  company  for  the  ben- 
efit of  policy  holders.     So  far  as  a  claim  for  damages  upon 
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a  purely  legal  cause  of  action  for  fraud  is  concerned, 
plaintiffs  expressly  disclaim  any;  but  if  we  were  bound 
to  retain  the  action  to  give  legal  relief  (Sternberger  v. 
McGoverru  56  X.  Y.  12)  the  proof  in  my  opinion  fails  to 
establish  a  ground  for  it. 

Fraud  is  alleged  by  which  plaintiffs  were  induced  to  sur- 
render their  policies  and  their  dividends  for  a  sum  much 
below  their  real  value,  and  to  take  out  a  new  policy  at  a 
higher  annual  premium  and  containing  terms  and  conditions 
less  beneficial  to  the  assured.  But  fraud  cannot  be  alleged 
against  these  transactions,  because  plaintiffs  acted  with  their 
eyes  open  with  full  opportunity  for  ascertaining  every  fact 
which  was  not  patent.  The  new  policy  bore  a  larger  pre- 
mium (based  on  Mr.  Hencken's  increased  age)  than  the  old 
ones,  and  contained  harder  conditions,  but  that  was  appar- 
ent on  the  face  of  the  paper  when  plaintiffs  accepted  it. 
Nothing  was  then  done  or  said  hy  the  company  to  induce 
an  acceptance  of  it.  It  was  accepted  with  fout  years'  pre- 
miums credited  in  advance  upon  it.  No  complaint  was 
made  until  after  the  four  years,  when  Mr.  Hencken  went 
to  pay  the  next  premium ;  and  then,  with  knowledge  of  all 
the  facts,  he  used  an  accrued  dividend  on  the  new  policy  to 
pay  that  premium,  thus  affirming  the  contract  in  the  strong- 
est manner.  Mr.  Hencken  says  that  he  does  not  recollect 
reading  the  finely  printed  portions  of  the  policy,  but  gives 
no  reason  for  not  doing  so.  Had  he  read  it  he  would  have 
perceived  the  stringent  conditions  as  to  the  use  of  intoxi- 
cating liquors,  opiates,  as  to  self-destruction,  felony  and  so 
forth,  which  it  contained.  Having  simply  neglected  to  read 
his  contract  he  can  have  no  relief  against  defendants. 

As  to  the  surrender  of  accrued  dividends  amounting  on 
their  face  to  8545.35  on  the  old  policies,  for  an  allowance  in 
cash  of  $408.99,  the  plaintiffs  knew  the  amount  credited  on 
their  policies,  and  could  have  ascertained  what  should  have 
been  credited  ;  they  were  offered  as  the  then  present  value 
of  the  dividends  $408.99.  No  other  dividends  than  those 
credited  on  the  policy  had.  been  declared.  The  plaintiffs 
had  as  much  knowledge  as  defendants  of  the  value  of  the 
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dividends;  they  were  not  then  (May  1st,  1871)  payable,  but 
fell  due  only  at  Mr.  Hencken's  death,  with  the  policy.  His 
chance  of  life  was  one  basis  for  estimating  the  present  cash 
value.  But  they  were  subject  to  another  contingency — that 
plaintiffs  Would  keep  their  contract  by  payment  of  premiums 
and  living  up  to  the  conditions  of  the  policy.  The  company 
used  an  arbitrary  rule  for  ascertaining  present  values,  viz.: 
discounting  the  face  of  the  dividends  at  4J  per  cent,  for  the 
time  the  policy  had  to  run  to  maturity,  according  to  life 
insurance  computations.  The  plaintiffs  might  make  their 
own  guess  at  the  value  ;  whatever  might  be  said  on  either 
side  was  matter  of  opinion  only,  upon  which  no  allegation 
of  fraud  could  be  founded.  Plaintiffs  did  not  complain  of 
this  transaction  for  seven  years,  and  until  this  action  was 
brought. 

It  is  said,  however,  that  the  old  policies  surrendered  had 
an  "  acquired  value  "  and  represented  a  "liability"  of  the 
company,  exclusive  of  dividends,  amounting  to  over  $2,000, 
and  that  setting  off  the  credit  of  four  years'  premiums 
allowed  on  the  new  policy,  the  company  was  the  gainer  by 
the  exchange  to  the  amount  of  several  hundred  dollars.  It 
seems,  however,  that  the  u  acquired  value  "  of  the  old  poli- 
cies was  based  on  a  computation  of  the  value  of  the  "re- 
serve "  on  each  policy  of  the  company.  This  reserve  is  not 
a  sum  of  money  which  in  any  possible  contingency  would 
be  payable  to  the  assured,  but  is  that  amount  which  the 
company  "since  its.  organization  has  been  required  bylaw 
to  keep  at  all  times  on  hand  and  safely  invested,  as  if, 
increased  by  compound  interest  at  4J  per  cent,  per  annum, 
would  be  at  any  time  sufficient  to  re-insure,  protect  and 
indemnify  all  its  outstanding  risks  and  obligations." 

If  policies  be  surrendered  the  gain  to  the  company  is  the 
diminished  reserve  it  has  to  keep  up ;  the  reserve  is  merely 
a  fund  for  the  security  of  the  policy  holder,  not  to  be 
divided  with  him,  and  the  loss  to  the.  assured  on  this 
account,  when  he  surrenders  a  policy,  is  merely  fanciful. 

The  surrender  by  the  wife  of  Mr.  Hencken  was  author- 
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ized  expressly  by  the  act,  chapter  710,   Laws  of  1870, 
section  8. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt  and  Van  Hoesen,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


James  Hickey,  Plaintiff,  against  John  J.  O'Brien,  Appel- 
lant, and  Maria  Kiralfy  et  al,  Respondents. 

(Decided  December  4th,  1882.) 

In  proceedings  to  foreclose  a  mechanic's  lien,  if  the  plaintiff  fails  to  estab- 
lish the  alleged  lien,  no  personal  judgment  can  be  rendered. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
report  of  a  referee. 

The  facts  are  stated  in  the  opinion. 

James  Stikernan,  for  appellant. 

Richard  S.  Newcombe,  for  respondents. 

Beach,  J. — The  plaintiff  brought  this  action  to  enforce 
a  lien  claimed  as  sub-contractor  against  premises  owned  by 
the  respondents,  whereon  O'Brien  had  contracted  with 
them  to  do  certain  repairs.  The  plaintiff  failed  to  establish 
any  lien,  but  the  referee  adjudicated  between  the  owners 
and  contractor,  rendering  judgment  against  the  latter,  who 
brings  this  appeal.  I  am  unable  to  find  any  authorization 
for  this  result.  Where  the  lien  is  established,  the  court 
may  regulate  by  judgment  the  rights  of  the  parties  properly 
before  it,  in  the  proceeding.     But  to  do  this  a  lien  must 
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exist,  and  if  none,  the  complaint  should  be  dismissed.  The 
proceeding  is  a  statutory  one,  given  to  enforce  mechanics' 
liens,  and  upon  failure  to  show  any,  it  cannot  be  turned 
into  a  procedure  equivalent  to  an  ordinary  action  for  the 
enforcement  of  rights  between  parties  thus  brought  before 
the  court,  without  good  reason. 

I  see  no  distinction  between  the  case  at  bar  and  Weyer 
v.  Beach  (79  N.  Y.  409).  There,  notwithstanding  the 
absence  of  any  lien,  the  court  below  rendered  a  personal 
judgment  against  the  owner  upon  a  verbal  agreement 
relative  to  the  subject  matter,  found  to  have  been  made  by 
him  with  one  of  the  claimants.  This  was  held  irregular, 
the  learned  court  saying:  "Where  no  lien  exists  this  form 
of  proceeding  cannot  be  resorted  to  for  the  purpose  of  en- 
forcing a  mere  personal  contract  between  parties,  and  the 
unfounded  allegation  of  the  existence  of  the  lien  does  not 
authorize  the  substitution  of  this  proceeding  in  place  of  the 
common  law  action." 

Van  Hoesen,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


George  Lane  et  al.,  Respondents,  against  Thomas  E. 
Arnold  et  al..  Appellants. 

(Decided  December  4th,  1882.) 

After  the  death  of  one  member  of  a  partnership,  his  executors,  pursuant 
to  directions  in  his  will,  continued  the  partnership  business  with  the 
surviving  partners  in  the  same  firm  name,  of  which  the  name  of  the 
deceased  partner  formed  part.  Held,  that  this, was  a  violation  of  the  act 
of  1833  (L.  1833,  c.  281,  §  1),  providing  that  no  person  shall  transact 
business  in  the  name  of  a  partner  not  interested  in  his  firm. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York,  affirming  a  judg- 
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nient  of  that  court  entered  upon  trial  by  the  court  without 
a  jury. 

The  action  was  brought  to  recover  the  price  of  goods 
sold  and  delivered  by  the  plaintiffs  to  the  defendants.  At 
the  trial  the  cause  was  submitted  upon  the  following  agreed 
statement  of  facts  admitted  by  the  parties  to  be  true : 

"  That  the  goods  for  which  this  suit  is  brought  were  sold 
and  delivered  to  the  defendants  by  a  firm  doing  business 
under  the  firm  name  of  *  Mayor,  Lane  &  Co.'  composed  of 
the  plaintiffs  in  the  manner  hereinafter  stated,  and  that  the 
transactions  were  with  that  firm.  That  at  the  time  of  such 
transactions  there  was  no  person  of  the  name  of  Mayor  a 
member  of  said  firm ;  that  at  a  period  antecedent  to  such 
transactions  there  had  been  a  firm  doing  business  under  the 
same  name  composed  of  one  Pierre  A.  Mayor  and  the  plaint- 
iffs George  Lane  and  Victor  A.  Harder ;  that  before  any 
6uch  transactions  were  had  with  the  defendants,  the  said 
Pierre  A.  Mayor  departed  this  life  anterior  to  August  8th, 
1876 ;  that  his  last  will  and  testament  was  proved  before 
the  surrogate  of  Kings  County,  on  August  8th,  1876 ;  that 
in  and  by  the  same  the  plaintiffs  Coffin  and  Edwards  were 
appointed  executors  and  duly  qualified  as  such ;  that  the 
said  will  contains  .the  following  clause ;  *  It  is  my  wish  that 
my  said  executors,  after  my  decease,  shall  carry  on  and  con- 
duct the  business  that  I  am  engaged  in  in  the  City  of  New 
York,  as  one  of  the  firm  of  Mayor,  Lane  &  Co.,  in  accor- 
dance with  the  terms  and  provisions  of  the  articles  of  co- 
partnership dated  January  1st,  1875,  made  and  entered  into 
by  and  between  George  Lane,  Victor  A.  Harder  and  myself, 
and  I  hereby  authorize  and  direct  my  said  executors  to  carry 
out  the  provisions  of  said  agreement  or  articles  of  co-part- 
nership so  far  as  my  interest  is  concerned  in  said  business, 
and  for  such  furthet  term  as,  in  the  judgment  of  my  said 
executors,  will  best  promote  the  interests  of  my  children.* 
That  at  the  time  of  the  transactions  with  the  defendants 
said  George  Lane  and  Victor  A.  Harder  were  the  sole  sur- 
viving co-partners  of  said  co-partnership  of  Mayor,  Lane  & 
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Co.,  and  that  the  plaintiffs  Coffin  and  Edwards  as  execu- 
tors of  said  Pierre  A.  Mayor,  allowed  some  portioas  of  the 
funds  or  estate  of  said  Pierre  A.  Mayor  to  remain  in  said 
firm,  and  at  the  time  of  the  transactions  with  the  defend- 
ants, the  said  estate  was  interested  in  the  profits  of  said 
business,  and  that  the  plaintiffs  Coffin  and  Edwards  had 
no  interest  therein,  except  as  such  executors,  and  that  the 
business  was  carried  on  by  them  under  the  provisions  of  the 
will ;  that  no  contention  is  made  in  regard  to  the  fact  of 
the  sale  and  delivery  of  the  goods  sued  for,  and  it  is  con- 
ceded that  the  plaintiffs  never  filed  or  published  the  certifi- 
cates required  by  statute  in  regard  to  the  continuance  of 
the  firm  name,  and  the  case  is  submitted  to  the  said  justice 
upon  the  matters  of  law  that  arise  upon  the  facts  sub- 
mitted." 

The  justice  found  in  favor  of  plaintiffs,  and  judgment 
for  them  was  entered  on  the  findings.  From  the  judgment 
the  defendants  appealed  to  the  General  Term  of  the  Marine 
Court,  by  which  it  was  affirmed;  and  from  the  judgment 
of  the  General  Term  the  defendants  appealed  to  this  court. 

John  M.  V.  Arnold,  for  appellants. 

Porter  $  Kilvert,  for  respondents. 

Van  Hoesen,  J. — The  act  of  1833  provides  that  "  no 
person  shall  hereafter  transact  business  in  the  name  of  a 
partner  not  interested  in  his  firm."  The  question  is  whether 
the  plaintiffs,  by  doing  business  in  the  name  of  a  person  not 
interested  in  their  firm,  have  lost  the  right  to  recover  the 
value  of  the  goods  which  they  sold  to  the  defendants.  We 
are  first  to  inquire  who  are  interested  in  the  firm  that  did 
business  under  the  name  of  Mayor,  Lane  &  Co.  It  is  con- 
ceded that  the  plaintiffs  Lane  and  Harder  were  so  interested. 
Pierre  A.  Mayor  in  his  lifetime  was  also  interested.  Harder 
was  the  partner  represented  by  the  word  "Co."  When 
Mayor  died  he  left  a  will  in  which  he  authorized  his  execu- 
tors to  "  carry  on   and  conduct  the   business  that  I  am 
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engaged  in  in  the  City  of  New  York  as  one  of  the  firm  of 
Mayor,  Lane  &  Co.,  in  accordance  with  the  terms  and  pro- 
visions of  the  articles  of  co-partnership  dated  January  1st, 
1875,  made  and  entered  into  by  and  between  George  Lane, 
Victor  A.  Harder  and  myself,  and  I  hereby  authorize  and 
direct  my  said  executors  to  carry  out  the  provisions  of  said 
agreement  or  articles  of  co-partnership  so  far  as  my  interest 
is  concerned  in  said  business,  and  for  such  further  time  as, 
in  the  judgment  of  my  executors,  will  best  promote  the 
interests  of  my  children." 

The  executors,  in  obedience  to  the  requirements  of  the 
will,  carried  on  the  business  in  conjunction  with  Lane  and 
Harder.  The  name  of  the  old  firm  of  Mayor,  Lane  &  Co, 
was  continued  in  use,  and  the  goods,  to  recover  the  price  of 
which  this  action  was  brought,  were  sold  by  the  plaintiffs  in 
the  name  of  Mayor,  Lane  &  Co. 

It  was  not  unlawful  for  Mayor,  the  testator,  to  direct  his 
executors  to  continue  the  business.  The  executors  might 
make  themselves  personally  responsible,  if  they  accepted 
the  trust,  and  carried  on  the  business ;  but  it  was  not  illegal 
for  them  to  leave  a  part  of  the  estate  in  the  hands  of  the 
surviving  partners,  and  at  the  risk  of  the  business.  They 
had  a  right,  as  executors,  to  a  share  of  such  profits  as  might 
be  made.  The  estate,  as  well  as  themselves,  might  be  liable 
to  creditors  for  losses.  It  is  evident,  therefore,  that  some 
one  besides  Lane  and  Harder  was  interested  in  the  business 
as  a  partner. 

It  is  not  strictly  accurate  to  speak  of  an  estate  as  a  part- 
ner, for  a  partner  must  have  a  personal  existence ;  but  if 
Lane  and  Harder,  as  well  as  the  executors,  supposed  that 
by  the  terms  of  the  will  the  firm  was  to  be  continued  under 
its  old  style,  notwithstanding  the  devolution  of  the  interest 
of  Mayor  upon  his  executors,  the  mistake  they  made  was, 
not  in  falsely  pretending  that  Lane  and  Harder  had  a  part- 
ner, but  in  permitting  the  executors  to  transact  business  in 
the  name  of  their  testator.  As  was  said  by  Judge  Miller, 
in  Wood  v.  Erie  R.  R.  Co.  (72  N.  Y.  198),  the  object  of  the 
act  of  1833  is  "to  prevent  persons  from  obtaining  false 
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credit  on  the  strength  of  a  name  that  has  been  withdrawn, 
or  which  they  have  no  authority  to  use." 

The  act  forbids  the  use  of  the  name  of  a  partner  not 
interested  in  the  firm.  Of  course,  after  Mayor's  death  he 
personally  was  no  longer  interested.  There  was  at  most  a 
technical  violation  of  a  penal  statute,  resulting  from  a  mis- 
understanding of  the  law.  The  will  of  Mayor,  rather  than 
the  act  of  1833,  controlled  the  selection  of  the  name  under 
which  the  business  was  continued.  But  the  statute  was 
violated  and  a  wrongful  intent  must  be  inferred  from  the 
intentional  doing  of  the  illegal  act. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

As  I  do  not  feel  at  liberty  to  place  a  construction  upon 
the  statute  that  would  save  persons,  innocently  violating 
the  law,  from  the  consequences  of  their  lapse  from  strict 
conformity  to  its  provisions,  and  as  the  court  of  last  resort 
may  apply  the  law  in  a  more  liberal  spirit,  I  favor  the  grant* 
ing  of  an  application  for  leave  to  go  to  the  Court  of  Appeals. 

Van  Brunt  and  J.  F.  Daly,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Thomas  McNamara,  Respondent,  against  Canada 
Steamship  Company  (Limited),  Appellant. 

(Decided  December  4th,  1882.) 

An  appeal  from  an  order  denying  a  motion  to  set  aside  the  service  of  a 
summons  is  not  waived  by  the  service  of  an  answer  setting  up,  as  a  plea 
to  the  jurisdiction,  the  same  facts  relied  on  by  the  defendant  as  the 
grounds  of  the  motion. 

Appeal  from  an  order  of  this  court  denying  a  motion  to 
set  aside  service  of  a  summons. 
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The  facts  are  stated  in  the  opinion. 

C.  Stewart  Davison,  for  appellant. 

Thomas  Nolan,  for  respondent. 

Van  Hoesen,  J. — The  appeal  from  the  order  denying 
the  motion  to  set  aside  the  service  of  the  summons  has  not 
been  waived.  An  appeal  may  be  waived  where  the  appel- 
lant avails  himself  of  some  favor  that  is  granted  by  the 
order  or  judgment  appealed  from,  or  where  he  takes  some 
step  that  is  inconsistent  with  a  denial  on  his  part  of  the 
correctness  of  the  order  (4  Wait's  Practice,  216).  An 
appellant  may,  in  some  cases,  take  the  benefit  of  an  order 
or  judgment  without  losing  the  right  to  appeal  from  it; 
thus,  he  may  accept  money  or  property  awarded  to  him  by 
a  judgment,  and  still  prosecute  an  appeal  from  the  judg- 
ment if  it  denies  to  him  the  full  measure  of  relief  to  which 
he  conceives  himself  entitled.  His  acceptance  of  the  money 
in  such  a  case  is  regarded  merely  as  the  acceptance  of  a 
payment  on  account  (JSigbie  v.  Westlake,  14  N.  Y.  281).  If 
he  seeks  to  set  aside  or  to  reverse  the  judgment  in  toto, 
his  enforcing  the  judgment  would  be  a  waiver  of  the  appeal. 
But  if  he  prosecutes  the  appeal  merely  for  the  purpose  of 
modifying  the  judgment  so  as  to  increase  the  amount  of  his 
recovery,  there  is  no  inconsistenc}'  in  his  collecting  what  is 
adjudged  to  be  his  due,  and  in  his  effort  to  obtain  a  larger 
amount  (JKnapp  v.  Brown,  45  N.  Y.  210).  So  also  if  the 
amount  of  the  judgment  be  paid  to  him  voluntarily,  he 
making  no  attempt  to  enforce  such  payment,  his  acceptance 
of  the  money  will  not  be  regarded  as  a  waiver  of  the  right 
to  demand  an  absolute  reversal  of  the  judgment  (Benkard 
v.  Babcock,  2  Robt.  175).  This  is  so,  because  a  right  to 
make  a  tender  for  the  purpose  of  saving  interest  and  costs 
exists  notwithstanding  that  there  may  have  been  a  judg- 
ment against  the  party  making  the  tender,  and  it  would  be 
inequitable  to  allow  that  party  to  compel  his  adversary  to 
waive  the  appeal  or  else  lose  the  interest  that  might  accruo 
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on  the  judgment  subsequently  to  the  date  of  the  tender.  It 
is  also  well  settled  that  proceeding  under  an  order,  not  to 
enforce  it,  but  to  resist  an  unfavorable  result  under  it,  is 
not  a  waiver  of  an  appeal  from  it  (Barker  v.  White,  58  N. 
Y.  204 ;  Matter  of  New  York  Central,  £c.  R.  R.  Co.,  60 
N.  Y.  112). 

In  this  case,  after  the  court  had  denied  the  motion  to  set 
aside  the  service  of  the  summons,  the  defendant  interposed 
an  answer  in  which  the  objection  to  the  service  of  the  sum- 
mons upon  a  person  not  in  its  service  is  renewed  in  the 
form  of  a  plea  to  the  jurisdiction.  After  a  refusal  to  set 
aside  the  summons,  two  courses  were  open  to  the  defend- 
ant, one  to  let  judgment  go  by  default  for  want  of  an 
answer,  and  the  other  to  put  in  an  answer.  If  an  answer 
were  interposed,  the  defendant  had  the  right  to  plead  a 
want  of  jurisdiction  in  the  court,  and  such  a  plea,  if  estab- 
lished, is  a  complete  defense  QWheelock  v.  Lee,  74  N.  Y. 
495).     To  reiterate  an  objection  is  certainly  not  to  waive  it. 

The  motion  to  dismiss  the  appeal  on  the  ground  that  it 
was  waived  by  the  putting  in  of  the  answer  should  be 
denied  with  costs. 

As  to  the  merits  of  the  appeal,  it  appears  from  the  affi- 
davit of  Mr.  Nolan  that  Mr.  Seager  told  him  that  he  was 
the  general  agent  of  the  defendant,  and  there  are  many  cir- 
cumstancei  stated  in  the  affidavits  that  corroborate  Mr. 
Nolan.  I  have  no  doubt  that  Mr.  Seager  did  so  state.  He 
now  takes  a  different  view  of  his  rights  and  duties,  and  thinks 
that  he  has  no  right  to  call  himself  the  general  agent  of  the 
defendant.  On  this  state  of  facts  we  should  not  feel  called 
upon  to  overrule  the  decision  of  the  Chief  Justice  in  holding 
that  Seager  was,  as  he  himself  has  said,  the  defendant's  gen- 
eral agent.  There  is,  however,  another  question  in  the  case. 
A  Mr.  Ennis  was  engaged  in  business  with  Seager,  and  it 
is  said  that  Ennis  had  an  interest  only  in  that  part  of  the 
business  that  related  to  sailing  vessels.  The  summons  was 
handed  to  Ennis,  who  took  it  into  the  adjoining  room,  and 
there  gave  it  to  Seager,  who  retained  it,  and  sent  it  to  the 
defendant's  attorneys.     The  point  is  now  taken,  that  even 
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if  Seager  were  the  general  agent  of  the  defendant,  the  sum- 
mons was  not  actually  served  upon  him.  The  case  of 
Williams  v.  Van  Valkenburg  (16  How.  Pr.  144),  is  cited 
as  an  authority  in  point.  That  case  certainly  holds  that 
where  a  summons  comes  into  the  hands  of  the  defendant  it 
cannot  be  considered  as  served  upon  him  unless  the  person 
who  delivers  it  to  him  was  authorized  to  do  so  by  the 
plaintiff  or  his  attorney,  for  the  purpose  of  beginning  an 
action.  The  cases  that  are  cited  in  the  opinion  of  the 
court  in  Williams  v.  Van  Valkenburg  show  that  the  law  in 
England  was  formerly  different,  and  that  the  rule  there 
was  that  where  a  defendant  kept  out  of  the  way,  or  refused 
to  receive  process,  or  where,  by  mistake,  service  was  made 
upon  the  wrong  person,  the  service  upon  a  third  person  would 
be  held  good  if  it  were  made  to  appear  that  the  summons 
afterwards  caine  into  the  actual  possession  of  the  defendant. 
Even  at  the  present  day  it  cannot  be  considered  as  settled 
in  England  that  such  a  service  as  was  made  in  this  case 
would  be  insufficient.  In  Rhodes  v.  Innes  (7  Bing.  329),  it 
was  held  to  be  equivalent  to  personal  service  to  leave  a 
copy  of  a  writ  with  the  defendant's  son,  at  the  defendant's 
residence,  the  writ  being  enclosed  in  a  letter,  which  the  son 
promised  to  deliver  to  his  father.  In  Aston  v.  Greathead 
(6  Jur.  1000),  a  copy  of  the  writ  was  delivered  to  a  clerk 
of  the  defendant,  with  orders  to  deliver  it  to  his  master; 
the  defendant  afterwards  called,  with  the  writ  in  his  hand, 
on  the  plaintiffs  attorneys,  and  wrote  a  letter  stating  that 
he  had  received  it  on  a  certain  day :  it  was  held  to  be  equi- 
valent to  personal  service.  In  .Emerson  v.  Brown  (8  Scott 
N.  S.  219)  it  was  held  that  unless  it  is  distinctly  shown 
that  the  writ  did  not  come  to  the  knowledge  of  the  defendr 
ant,  the  court  would  not  set  aside  the  service  because  the 
writ  had  not  been  personally  served.  We  do  not  feel  called 
to  disregard  or  even  to  criticise  the  case  of  Williams  v.  Van 
Valkenburg,  which  has  not  been  doubted  in  the  twenty-four 
years  that  have  elapsed  since  it  was  decided,  but  we  think 
that  upon  the  affidavits  a  question  may  arise  as  to  whether 
or  not  Ennis  was  a  member  of  the  firm  of  Seaver  Brothers* 
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The  language  of  the  affidavits  is  very  guarded,  but  my  own 
conclusion  would  be  that  Ennis  is  a  member  of  the  firm. 
If  he  be,  then  the  service  upon  him,  notwithstanding  the 
disavowals  in  which  the  affidavits  abound,  may  have  been 
perfectly  good.  At  any  rate,  the  objection  to  the  service  of 
the  summons,  and  to  the  jurisdiction  of  the  court,  may  be 
taken  by  answer,  and  when  all  the  facts  are  elicited  a  safe 
decision  may  be  arrived  at.  I  think  it  better  to  affirm  the 
order  appealed  from  with  ten  dollars  costs,  which  may  be 
offset  against  the  costs  that  are  awarded  on  denying  the 
motion  to  dismiss  the  appeal. 

Van  Bbunt  and  J.  F.  Daly,  JJ.,  concurred. 

Motion  to  dismiss  appeal  denied,  and  order  affirmed. 


Emtl  A.  Neresheimer,  Respondent,  against  Peter  Bowe, 
as  Sheriff  of  the  City  and  County  of  New  York, 
Appellant. 

(Decided  December  4th,  1882.) 

The  provision  of  section  600  of  the  Code  of  Civil  Procedure  for  the  relief 
of  bail  where  a  defendant,  "after  his  discharge  upon  bail,  is  imprisoned 
either  within  or  without  the  state  upon  a  criminal  charge,"  Ac,  applies 
only  after  a  discharge  upon  bail  in  such  a  manner  as  relieves  the  sheriff 
from  liability;  and  where  the  bail  of  a  defendant  who  has  been  arrested, 
when  excepted  to,  do  not  justify,  and  the  defendant  escapes  to  another 
state,  and  is  there  imprisoned  upon  conviction  of  a  criminal  offense,  the 
sheriff,  although  liable  as  bail,  is  not  entitled  to  relief  as  bail  under  that 
section. 

Appeal  from  an  order  of  this  court  denying  a  motion  by 
the  sheriff  for  relief  from  liability  as  bail. 

The  complaint  in  this  action — after  alleging  the  commence- 
ment of  an  action  in  the  Marine  Court  by  this  plaintiff 
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against  one  Charles  E.  Auchise,  in  which  action  an  order  of 
arrest  was  issued  directed  to  the  defendant  in  this  action, 
whereby  he  was  ordered  to  arrest  the  said  defendant  Au- 
chise and  hold  him  to  bail  in  the  sum  of  $1,500,  and  that 
thereupon  this  defendant  duly  arrested  the  said  Auchise 
and  served  upon  him  the  summons  and  complaint  and  other 
papers  in  said  action  ;  and  that  the  defendant  Auchise  duly 
appeared  and  answered  in  said  action,  and  such  proceedings 
were  thereupon  had  that  on  the  12th  of  November,  1881, 
the  plaintiff  duly  recovered  a  judgment  therein  against  said 
Auchise :  that  the  judgment  roll  was  duly  filed  in  the  office 
of  the  clerk  of  said  Marine  Court,  and  a  transcript  thereof 
duly  filed  and  the  judgment  duly  docketed  in  the  office  of 
the  clerk  of  the  City  and  County  of  New  York,  and  that 
afterwards  an  execution  against  the  property  of  said  Auchise 
was  duly  issued  upon  said  judgment  to  the  defendant  sher- 
iff, which  was  afterwards  duly  returned  wholly  unsatisfied ; 
and  that  afterwards  an  execution  against  the  person  of  said 
Auchise  upon  said  judgment  was  duly  issued  to  said  sheriff 
and  has  been  duly  returned  by  said  sheriff  not  found — fur- 
ther alleges  upon  information  and  belief  that  after  said  Au- 
chise was  so  arrested  as  aforesaid  by  the  defendant  herein, 
and  without. being  discharged  upon  hail  and  before  hail  had 
been  furnished  by  said  Auchise,  he,  the  said  Auchise  escaped 
from  the  said  defendant  sheriff;  that  after  said  arrest  and 
escape,  the  defendant  herein  served  upon  the  attorne}*s  for 
plaintiff  in  said  action  a  paper  purporting  to  be  a  copy  un- 
dertaking upon  an  order  of  arrest:  that  thereupon  plaintiff 
caused  due  notice  to  be  served  upon  said  defendant  sheriff 
that  he  did  not  accept  the  bail  so  as  aforesaid  claimed  to 
have  been  offered  by  said  Auchise,  and  that  said  alleged 
bail  did  not  justify  and  no  notice  of  their  justification  was 
served  upon  plaintiff  or  his  attorney,  and  that  by  reason  of 
the  premises  defendant  became  liable  to  plaintiff  in  the  sura 
of  $1,500. 

The  defendant  in  this  action  thereupon  made  a  motion  to 
this  court  for  an  order  exonerating  the  defendant  as  bail  or 
for  such  an  order  for  the  relief  of  the  defendant  as  bail  as 


Digitized  by  LjOOQIC 


NEW  YORK— DECEMBER,  1882.  808 

Neresheimer  v.  Bowe. 

justice  required  and  for  such  other  or  further  order  as 
the  court  might  see  fit  to  grant. 

The  papers  upon  this  motion  show,  taking  the  most  fav- 
orable view  of  the  same  for  the  defendant,  that  the  said 
Auchise  was  arrested  and  that  an  undertaking  on  arrest 
was  executed  to  the  sheriff  by  two  sureties,  who  thereupon 
discharged  the  said  Auchise  from  custody,  and  the  said 
Auchise  left  the  State  of  New  York  for  the  State  of  Cali- 
fornia: that  the  plaintiffs  excepted  to  the  sufficiency  of  the 
sureties  in  said  undertaking  and  said  sureties  did  not  justify 
nor  did  they  attempt  to  do  so :  that  at  the  City  of  San 
Francisco,  in  September,  1881,  the  said  Auchise  was  tried, 
convicted  and  sentenced  to  four  years  imprisonment  for  a 
felony  and  that  he  was  at  the  time  of  the  making  of  the 
motion  serving  out  said  sentence* 

The  court  denied  the  motion,  and  from  the  order  there- 
upon entered,  the  defendant  appealed. 

Edward  W.  Crittenden,  for  appellant. — The  motion  was 
within  the  letter  and  spirit  of  section  600  of  the  Code  of 
Civil  Procedure.  The  defendant  is  sued  on  an  alleged  lia- 
bility as  bail  (Code  Civ.  Pro.  §  587).  Where  the  sheriff  is 
liable  as  bail,  he  has  all  the  rights  and  privileges  of  bail  (Id. 
§  595).  The  question  is  whether,  under  the  circumstances 
of  the  case,  the  bail,  whether  the  sheriff  or  any  other  per- 
son, should  not  be  relieved. 

Before  the  Code,  it  was  customary  to  exonerate  bail  in 
like  circumstances :  where  a  prisoner  was  arrested  on  a 
charge  of  forgery,  and  detained  in  prison  (Biggnell  v.  For- 
rest,  2  Johns.  482) ;  where  there  was  imprisonment  for  life 
(Caihcart  v.  Cannon,  1  Johns.  Cas.  28);  where  prisoner  had 
been  convicted  in  Vermont  for  passing  counterfeit  money 
(Loflin  v.  Fowler,  18  Johns.  835).  The  Code  has  not 
changed  the  ground  upon  which  exoneration  may  be 
granted  {Bank  of  Geneva  v.  Reynolds,  12  Abb.  Pr.  81). 

Even  if  an  exoneration  be  denied,  other  relief  may  be 
afforded :  the  time  to  surrender  may  be  enlarged  (Phoenix 


Digitized  by  LjOOQIC 


804  COURT  OF  COMMON  PLEAS. 

Neresheimer  c.  Bowe. 

Fire  Ins.  Co.  v.  Motvatt,  6  Cowen  599 ;  Bank  of  Geneva  v. 
Reynolds,  supra). 

Benjamin  H.  Bayliss,  for  respondent. — Under  section  587 
of  the  Code,  Auchise  having  escaped,  the  sheriff  became 
liable  as  bail ;  and  he  did  not  discharge  himself  from  that 
liability  by  the  giving  and  justification  of  bail. 

Being  thus  liable,  he  could  not  avail  himself  of  the  rights 
and  privileges  of  bail,  under  section  595 ;  that  section  does 
not  apply  "  to  a  case  where  a  defense  arises  to  an  action 
against  the  bail  in  consequence  of  an  act  or  omission  of  the 
sheriff." 

The  relief  sought  under  section  600  can  be  granted  only 
when  the  defendant  in  the  original  action  is  imprisoned  on 
a  criminal  charge  "  after  his  discharge  upon  bail ; "  this 
means  such  bail  as  releases  the  sheriff  from  liability,  which 
is  only  upon  their  justification. 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — In 
the  above  statement  of  facts  I  have  merely  alluded  to  the 
conceded  facts  of  the  case. 

The  questions  raised  upon  the  papers  as  to  the  manner  in 
which  the  bail  was  taken  have  not  been  mentioned,  the 
same  being  immaterial  in  view  of  the  conclusion  which  has 
been  arrived  at  upon  the  law  as  applicable  to  the  conceded 
facts. 

It  is  urged  upon  the  part  of  the  appellant  that  as  the 
sheriff  is  liable  as  bail  he  has  all  the  rights  and  privileges 
of  bail,  and  that  it  was  customary  to  exonerate  bail  under 
like  circumstances.  The  provisions  of  the  Code,  however, 
do  not  seem  to  contemplate  that  the  sheriff  shall  be  exone- 
rated under  circumstances  like  those  above  stated. 

Section  587  of  the  Code  provides  that  "if  after  the  defend- 
ant is  arrested  he  escapes  or  is  rescued,  or  the  bail,  if  any, 
given  by  him,  do  not  justify,  when  they  are  not  accepted 

the  sheriff  is  liable  as  bail ;  but  the  sheriff  may, 

except  in  an  action  to  recover  a  chattel,  discharge  himself 
from  liability,  by  the  giving  and  justification  of  bail,"  &c. 
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The  bail  attempted  to  be  given  by  Auchise  not  having 
justified,  under  the  provisions  of  the  foregoing  section,  the 
sheriff  became  liable  as  bail. 

Section  595  provides  as  follows : — "  Where  the  sheriff  is 
liable  as  bail  he  has  all  the  rights  and  privileges  and  is  sub- 
ject to  all  the  duties  and  liabilities  of  bail ;  and  bail  given 
by  him,  in  order  to  discharge  himself  from  liability,  must 
be  regarded  as  the  bail  of  the  defendant  in  the  action ; " 
but  this  section  does  not  apply  to  an  action  to  recover  a 
chattel,  or  to  a  case  where  a  defense  arises  to  an  action 
against  the  bail  in  consequence  of  an  act  or  omission  of  the 
sheriff. 

By  section  600  it  is  provided,  "  If  the  defendant  in  the 
original  action  after  his  discharge  upon  bail  is  imprisoned, 
either  within  or  without  the  state,  upon  a  criminal  charge, 
or  a  conviction  of  a  criminal  offense,  the  court,  in  which  an 
action  against  the  bail  is  pending,  may,  before  the  expira- 
tion of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail  as 
justice  requires." 

It  seems  to  us  that  the  words,  "  after  his  discharge  upon 
bail,"  mean  after  his  discharge  in  such  a  manner  upon  bail 
as  relieves  the  sheriff  from  liability. 

The  provisions  of  section  587  are  that  the  sheriff  is  dis- 
charged from  liability  only  upon  justification  of  the  bail,  if 
it  is  not  accepted. 

In  the  case  at  bar  no  bail  ever  justified,  and  the  sheriff 
therefore  became  liable  as  bail.  It  is  true  that  by  section 
595  it  is  provided  that  where  the  sheriff  is  liable  as  bail  he 
has  all  the  rights  and  privileges,  and  is  subject  to  all  the 
duties  and  liabilities  of  bail;  but  section  600  especially 
limits  the  right  to  apply  for  and  obtain  the  relief  provided 
for  by  that  section  to  the  case  where  a  defendant  after  his 
discharge  upon  bail  is  imprisoned,  &c.  Such  discharge  is  a 
discharge  without  the  consent  of  the  sheriff:  he  cannot  be 
surrendered:  and  relieves  the  sheriff  from  all  liability. 

In  the  case  at  bar,  as  has  already  been  said,  the  defendant 
in  the  original  action  was  never  discharged  upon  bail,  and 
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was  never  entitled  to  go  at  large  so  as  to  provide  himself 
with  a  home  in  a  prison  in  a  foreign  state. 

"We  are  of  the  opinion,  therefore,  that  the  order  appealed 
from  should  be  affirmed,  with  costs  and  disbursements,  to 
abide  the  final  event  of  the  action. 

Beach,  J.,  concurred. 

Order  affirmed,  with  costs  to  abide  event. 


Emtl  A.  Neresheimer,  Respondent,  against  Peter  Bowe, 
as  Sheriff  of  the  City  and  County  of  New  York,  Ap- 
pellant. 

(Decided  December  4th,  1882.) 

In  an  action  against  a  sheriff  the  complaint  contained  allegations  sufficient 
to  charge  him  both  as  for  an  escape  and  as  bail.  Held,  that  a  motion  to 
strike  out  the  allegations  as  to  the  escape  should  be  granted. 

An  order  denying  such  a  motion  is  appealable  to  the  General  Term. 

Appeal  from  an  order  of  this  court  denying  a  motion  to 
strike  out  part  of  a  complaint  as  irrelevant  and  redundant. 

The  allegations  of  the  complaint  are  stated  ante,  p.  301, 
802.  The  defendant  made  a  motion  to  have  the  words  on 
p.  302,  printed  in  italic,  stricken  from  the  complaint  as 
irrelevant  or  redundant  matter,  and  in  case  such  motion 
was  denied,  he  moved  that  the  plaintiff  be  required  to 
separately  state  and  number  the  several  causes  of  action 
stated  in  the  complaint. 

This  motion  was  denied,  and  from  the  order  denying  such 
motion  the  defendant  appealed. 

ISdward  W.  Crittenden,  for  appellant. — The  complaint 
states  a  cause  of  action  looking  to  hold  the  defendant  liable 
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as  bail.  The  words  sought  to  be  stricken  out,  in  connection 
with  the  other  matter  pleaded,  states  a  cause  of  action  look* 
ing  to  hold  the  defendant  liable  for  an  escape  on  mesne 
process.  The  liability  as  bail,  and  the  liability  for  an  escape, 
are  two  distinct  causes  of  action.  The  grounds  of  recovery 
are  different ;  and  the  measures  of  damages  are  different 
(Code  Civ.  Pro.  §§  102, 158,  587). 

The  complaint,  without  the  words  sought  to  be  stricken 
out,  sets  forth  a  cause  of  action  against  the  defendant  as 
bail.  If,  therefore,  as  we  have  a  right  to  suppose  and  to 
demand  as  a  right,  the  complaint  sets  forth  in  one  statement 
one  and  a  single  cause  of  action,  the  words  sought  to  be 
stricken  out  are  evidently  irrelevant  or  redundant.  And  if 
the  complaint  sets  forth  two  distinct  causes  of  action,  we 
have  a  legal  right  to  have  them  separately  stated. 

Benjamin  H.  Bayliss,  for  respondent. — Even  if  the  words 
sought  to  be  rejected  were  irrelevant  or  redundant,  they 
should  not  be  stricken  out  (Town  of  Essex  v.  New  York  £ 
Canada  B.  Co.,  8  Hun  361).  If  in  any  aspect  of  the  case 
the  allegation  can  be  material,  it  should  not  be  stricken  out 
(Cahill  v.  Palmer,. 11  Abb.  Pr.  196).  The  true  test  is  to 
inquire  whether  the  averment  tends  to  constitute  a  cause  of 
action  or  defense.  If  it  does  it  is  not  irrelevant  (Ingersoll 
v.  Ingersoll,  1  C.  R.  102 ;  Averill  v.  Taylor,  5  How.  Pr.  476 ; 
Quintard  v.  Newton,  5  Rob.  72;  Devari  v.  Dinsmore,  33 
Barb.  86). 

The  order  is  not  appealable. ^  It  cannot  involve  the  merits 
of  the  action  or  sojne  part  thereof  (Bedell  v.  Stickles,  4 
How.  Pr.  432 ;  Whitney  v.  Waterman,  Id.  315 ;  Tollman  v. 
Hinman,  10  How.  Pr.  90 ;  Field  v.  Stewart,  41  How.  Pr. 
95;  Hughes  v.  Merchants  Mut.  Ins.  Co.,  Id.  253). 

# 

Van  Brunt,  J. — It  is  impossible,  by  an  examination  of 
this  complaint,  to  determine  whether  the  plaintiff  in  this 
action  seeks  to  charge  the  sheriff  as  bail,  or  to  recover 
damages  for  escape.  All  the  allegations  of  the  complaint 
prior  to  the  clause  which  has  been  quoted  in  the  foregoing 
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statement  of  facts  (ante,  p.  302)  would  be  equally  neces- 
sary in  an  action  for  an  escape,  or  in  an  action  to  charge 
the  sheriff  as  bail.  If  it  is  sought  to  charge  the  sheriff  as 
bail,  the  allegations  contained  in  the  complaint  as  to  his 
escape  are  entirely  irrelevant  and  redundant;  if  it  is  sought 
to  recover  damages  of  the  sheriff  for  an  escape,  the  allega- 
tions in  the  complaint  in  respect  to  the  failure  of  the  bail 
to  justify  are  irrelevant  and  redundant.  The  defendant  in 
this  action  has  a  right  to  know  whether  he  is  to  be  charged 
as  bail,  or  whether  it  is  sought  to  recover  damages  of  the 
sheriff  for  an  escape,  because  defenses  may  be  pleaded  to  an 
action  for  an  escape  which  cannot  be  set  up  in  an  action  to 
charge  the  sheriff  as  bail. 

The  objection  that  the  order  denying  the  motion  is  not 
appealable  is  not  well  taken,  as  the  motion  made  is  one  not 
resting  absolutely  in  the  discretion  of  the  court  below,  but 
affects  a  material  right  of  the  defendant. 

The  order  appealed  from  should  be  reversed,  with  costs 
and  disbursements  to  the  defendant,  to  abide  the  final  event. 

Beach,  J.,  concurred. 

•Order  reversed,  with  costs  to  abide  event. 


Jacob  New,  Respondent,  against  Jacob  Fisher  et  oZ., 
Appellants. 

(Decided  December  4th,  1882. ) 

The  assignee  under  a  general  assignment  for  benefit  of  creditors  entered 
into  an  agreement  in  writing  with  the  mortgagee  in  a  chattel  mortgage 
by  his  assignor,  that  he  would  sell  the  mortgaged  goods,  and  if  the  mort- 
gage "  should  be  determined  to  be  a  valid  lien  by  the  judgment  or  decree 
of  a  court  of  competent  jurisdiction,"  that  he  would  pay  to  the  mort- 
gagee out  of  the  proceeds  of  such  sale  the  amount  of  the  mortgage  debt. 
Ueld,  that  the  assignee  was  precluded  from  taking  an  appeal  from  a 
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judgment  in  an  action  brought  against  him  and  the  mortgagor  to  fore- 
close the  mortgage,  which  adjudged  the  mortgage  to  be  valid. 
Where,  upon  cross-examination,  a  witness  refuses  to  answer  a  question 
which,  although  upon  collateral  matters,  is  not  otherwise  objectionable, 
but  the  answer  to  which  may  tend  to  criminate  or  degrade  him,  the  party 
asking  such  question  may  further  ask  the  witness  his  reason  for  refusing 
to  answer,  and  compel  him  to  claim  his  privilege  if  his  refusal  is  based 
upon  that  ground. 

Appeal  from  a  judgment  of  this  court  entered  upon 
trial  by  the  court  without  a  jury. 

The  defendant  Fisher  made  a  mortgage  upon  personal 
property  to  the  plaintiff,  and  subsequently  made  an  assign- 
ment to  the  defendant  Bernheimer.  Bernheimer  as  such 
assignee  took  possession  of  some  of  the  mortgaged  prop- 
erty. Thereupon  Bernheimer,  as  assignee  of  Fisher  and 
the  plaintiff,  the  mortgagee,  made  an  agreement  reciting 
the  assignment,  the  mortgage,  that  the  plaintiff  claimed 
default  on  the  mortgage,  that  the  assignee  was  desirous  of 
remaining  in  undisturbed  possession  of  the  assigned  prop- 
erty so  as  to  be  able  to  sell  the  same  without  sacrifice  and 
without  hindrance  upon  the  part  of  the  plaintiff;  and  that 
all  parties  conceded  that  it  was  most  advisable  for  all  con- 
cerned to  sell  said  goods  in  the  ordinary  course  of  business ; 
and  it  was  thereby  mutually  agreed  and  stipulated  that  the 
said  Bernheimer  might  dispose  of  the  assigned  merchandise 
at  a  fair  and  reasonable  market  price  for  cash  without  hin- 
drance or  disturbance  from  the  plaintiff,  and  Bernheimer 
agreed  to  hold  thirty-five  hundred  dollars  of  the  proceeds 
of  such  assigned  merchandise  in  addition  to  the  machinery, 
in  place  of  the  property  claimed  to  be  subject  to  the  mort- 
gage, so  that  in  case  the  said  Bernheimer  should  be  advised 
that  the  said  mortgage  is  valid  and  binding  as  against  the 
said  merchandise,  or  it  should  be  determined  to  be  a  valid, 
lien  by  the  judgment  or  decree  of  a  court  of  competent 
jurisdiction,  then  the  said  Bernheimer  would  pay  to  the 
plaintiff  or  his  assigns  out  of  such  proceeds  so  much  of  the 
amount  of  said  mortgage  debt,  with  interest,  as  should  be 
directed  by  said  judgment  or  decree. 
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Subsequently  the  plaintiff  commenced  an  action  against 
Fisher,  and  Bernheimer,  as  assignee  of  Fisher,  to  foreclose 
the  mortgage  in  question. 

Fisher  set  up  the  defense  of  usury:  Bernheimer  pleaded 
ignorance  and  payment. 

The  trial  of  the  action  resulted  in  a  judgment  adjudging 
the  mortgage  valid,  and  that  Bernheimer  had  converted  the 
property  into  money,  and  under  the  stipulation  held  suffi- 
cient to  pay  the  principal  sum  secured  by  the  mortgage  and 
interest,  and  that  the  plaintiff  should  recover  of  the  defend- 
ants the  amount  of  the  mortgage  and  interest. 

From  this  judgment  the  defendants  appealed. 

Daniel  Clark  Briggs,  for  appellants. — The  court  improperly 
excluded  evidence  tending  to  establish  the  plea  of  usury 
(Blackburn  v.  Weisgerber,  13  Week.  Dig.  263 ;  Mayor  v. 
People,  80  N.  Y.  364,  and  note,  373 ;  Baylis  v.  Cockeroft, 
81  N.  Y.  370 ;  Pontius  v.  People,  82  N.  Y.  339-350).  It 
was  error  to  sustain  the  objection  to  the  question  asking  the 
reason  for  the  plaintiff's  refusal  to  answer  the  previous  ques- 
tion to  him  on  that  subject  (Abb.  Trial  Evid.  620,  621,  and 
cases  cited  ;  People  v.  Carroll,  3  Park.  Cr.  73).  If  he  had 
the  right  to  refuse  to  answer  upon  the  ground  that  his 
answer  might  tend  to  criminate  him,  it  was  a  personal 
privilege  with  which  neither  the  plaintiff's  counsel  nor  the 
court  had  anything  to  do.  The  witness  had  not  claimed  any 
such  privilege  (Southard  v.  Rexford,  6  Cowen  255 ;  People 
v.  Bodine,  1  Denio  281 ;  Taylor  v.  Wood,  2  Edw.  94;  Stewart 
v.  Turner,  3  Edw.  458  ;  Cloyes  v.  Thayer,  3  Hill  564;  Ward  v. 
People,  6  Hill  144 ;  Clare  v.  Olney,  1  Denio  317). 

A.  Blumenttiel,  for  respondent. — The  defendant  Bernhei- 
mer is  absolutely  bound  by  the  judgment  of  the  court  below 
under  the  terms  of  the  stipulation  signed  by  him.  The 
condition  is  not  to  pay  the  final,  but  the  judgment  of  any 
court.  The  plaintiff,  having  the  right  of  possession,  in  con- 
sideration of  the  stipulation  allowed  the  assignee  to  keep 
and  sell  the  property,  he  agreeing  to  pay  if  the  court  should 
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hold  the  mortgage  valid  (Totonsend  v.  Master  son,  15  N.  Y. 
587;  Heebner  v.  Townsend,  8  Abb.  Pr.  234;  Burrallr.  Van- 
derbilt,  6  Abb.  Pr.  70).  The  doctrine  in  these  cases  was 
conceded  to  be  sound,  and  hence  the  legislature,  by  L.  1862, 
c.  460,  §  37,  provided  that  no  action  shall  be  maintained  on 
undertakings  given  thereunder  while  an  appeal  is  pending, 
thus  recognizing  the  rule  that  a  party  is  strictly  held  to  his 
undertaking  (See  Wolfkiel  v.  Mason,  16  Abb.  Pr.  221 ;  Rice 
v.  Whitlock,  Id.  225;  Atlantic  Nat.  Bank  v.  Franklin,  55 
N.  Y.  235).  A  party  may  waive  anything,  even  statutory 
or  constitutional  provisions  (People  v.  Quigg,  59  N.  Y.  89 ; 
Phyfe  v.  Eimtr,  45  N.  Y.  102, 104;  Vose  v.  Cockcroft,  44 
N.  Y.  415).  And  in  the  case  of  Ogdensburg  £c.  R.  R.  Co. 
v.  Vermont  $c.  R.  R.  Co.  (63  N.  Y.  176-179,  180),  it  was 
said  that  "a  party  may  doubtless  waive  the  right  to  appeal 
or  be  deprived  of  it  by  stipulation."  And  see  People  v. 
Stephens  (52  N.  Y.  306). 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — It 
seems  to  me  clear  that  under  the  stipulation  referred  to,  the 
defendant  Bernheimer  is  precluded  from  taking  this  appeal. 
He  stipulated  with  the  plaintiff,  in  order  to  be  allowed  to 
remain  in  possession  of  the  mortgaged  property,  that  should 
the  mortgage  be  determined  to  be  a  valid  lien  by  the  judg- 
ment or  decree  of  a  court  of  competent  jurisdiction,  he 
would  pay  to  the  plaintiff  or  his  assigns  out  of  the  proceeds 
of  the  mortgaged  property  so  much  of  the  amount  of  the 
mortgage  debt  with  interest  as  should  be  directed  to  be  paid 
by  such  judgment  or  decree.  A  decree  has  been  made  di- 
recting a  certain  sum  to  be  paid.  This  was  a  judgment  or 
decree  of  a  court  of  competent  jurisdiction,  and  Bernhei- 
mer therefore  under  his  stipulation  is  bound  to  pay. 

It  is  true  that  there  is  no  express  waiver  of  a  right  to 
appeal  from  the  judgment  to  be  entered,  but  that  it  was  the 
understanding  of  the  parties  that  the  determination  of  a 
court  of  competent  jurisdiction  that  the  mortgage  was  valid 
should  end  the  contest  is  evidenced  from  the  whole  tenor 
of  the  stipulation. 
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Mr.  Bernheimer  having  received  the  advantage  which  he 
deemed  important,  of  remaining  in  possession  of  the  mort- 
gaged property  and  selling  the  same  with  the  other  assigned 
property,  now  must  be  held  to  his  part  of  the  stipulation, 
viz : — that  he  would  pay  upon  the  determination  of  a  court 
of  competent  jurisdiction  that  the  mortgage  was  valid.  He 
cannot  be  allowed  to  receive  the  benefits  of  the  stipulation 
and  then  not  be  bound  by  its  terms  when  it  restricts  his  le- 
gal rights.  The  stipulation  did  not  provide  that  the  pay- 
ment should  be  contingent  upon  the  final  judgment  or 
decree  of  a  court  of  competent  jurisdiction,  but  its  language 
and  spirit  were  fulfilled  when  a  judgment*  or  decree  of  a 
court  of  competent  jurisdiction  establishing  its  validity  was 
affirmed. 

A  court  of  appeal  has  a  right  to  enforce  such  an  agree- 
ment between  the  parties. 

In  Totcntend  v.  JIasterson  (15  N.  Y.  587),  it  was  ex- 
pressly held  that  the  Court  of  Appeals  would  not  entertain 
an  appeal  where  there  had  been  a  stipulation  not  to  appeal ; 
and  it  seems  to  us  that  the  stipulation  in  question  upon  the 
part  of  Bernheimer  is  in  spirit  an  agreement  not  to  appeal. 

This  disposition  of  the  case  as  to  Bernheimer,  however, 
does  not  affect  the  question  raised  upon  the  appeal  by  Fisher. " 
Fisher's  defense  was  usury.  He  swore  to  facts  from  which 
if  true  usury  might  have  been  found  by  the  court.  The 
plaintiff  is  examined  and  contradicts  the  evidence  of  Mr. 
Fisher,  tending  to  support  the  plea  of  usury.  Upon  cross 
examination  the  plaintiff  is  asked  the  following  question : — 

"Have  you  at  any  time  received  from  the  defendant 
Fisher  more  than  the  rate  of  6  per  cent,  per  annum  for  any 
money  that  you  have  loaned  to  him?"  Ans:  "I  have  not 
received  any  money  from  Mr.  Fisher ;  I  only  received  some 
notes  where  he  put  on  his  interest." 

A  motion  was  made  by  the  defendants  to  strike  out  the 
answer  as  not  responsive,  and  the  answer  was  allowed  to 
stand.  The  counsel  for  the  defendants  then  stated  that  if 
the  witness  makes  the  objection  or  refuses  to  answer  upon 
the  ground  that  he  may  criminate  himself,  then  the  witness 
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may  be  excused  from  answering.  The  witness  then  states 
that  he  refuses  to  answer  that  question.  The  defendants' 
counsel  then  put  the  question  :  "  Why  did  you  refuse  to 
answer  that  question?"  This  question  was  objected  to,  and 
the  court  stated  that  he  would  not  compel  the  witness  to 
answer  that  question,  and  an  exception  was  taken  by  defend- 
ants. Then  the  counsel  for  defendants  asked  the  witness : 
— "  The  reason  why  you  refuse  to  answer  that  question, 
is  it  because  the  answer  may  criminate  you?"  This  ques- 
tion was  objected  to,  the  objection  sustained,  and  the 
defendant  excepted ;  and  the  court  stated  that  he  would  not 
compel  the  witness  to  answer. 

It  would  seem,  if  the  counsel  for  the  defendants  had  the 
right  to  pursue  the  line  of  examination  which  he  was  enter- 
ing upon  by  way  of  cross-examination,  that  the  record 
shows  no  sufficient  reason  for  the  witness  not  answering 
the  question. 

Where  the  answer  to  a  question  may  tend  to  criminate  or 
degrade  a  witness,  it  is  undoubtedly  the  privilege  and  duty 
of  the  court  to  instruct  the  witness  as  to  his  legal  rights, 
and  the  witness  then  has  the  right  to  claim  his  privilege; 
but  the  party  seeking  the  evidence  has  the  right  to  make 
the  witness  claim  his  privilege,  and  to  the  statement  by  the 
witness  that  he  refuses  to  answer  because  the  answer  may 
criminate  or  degrade  him.  The  privilege  is  entirely  per- 
sonal, and  must  be  claimed  as  such  by  the  witness. 

In  the  case  at  bar  upon  the  record  there  is  simply  the 
refusal  of  the  witness  to  answer  the  question — for  what 
reason  is  not  disclosed.  Such  refusal  may  have  been  based 
upon  the  idea  that  the  answer  would  criminate  or  degrade 
him.  As  far  as  the  record  discloses  it  may  have  been 
because  the  witness  thought  that  it  would  suit  his  pur- 
pose better  to  refuse  to  answer  the  question  than  to  answer 
it.  This  was  not  bringing  the  refusal  of  the  witness  within 
the  rule  respecting  privilege,  and  if  it  was  a  proper  question 
for  the  defendants'  counsel  to  put,  its  exclusion  was  error. 

As  has  been  said,  the  issue  between  the  plaintiff  and 
defendant  Fisher  was  usury.     Fisher  had  given  evidence 


Digitized  by  LjOOQIC 


814  COURT  OF  COMMON  PLEAS. 

Nolan  v.  Thompson. 

tending  to  prove  the  usury:  the  plaintiff  had  denied  the 
usury,  and  upon  cross-examination  he  was  asked  this  ques- 
tion. 

I  know  of  no  reason  why  the  defendant  had  not  a  right 
to  pursue  this  line  of  interrogation.  It  is  true  that  it  was 
collateral,  and  that  the  defendant  would  have  been  bound 
by  any  answer  which  the  witness  might  make  ;  but  it  is  also 
true  that  in  view  of  the  nature  of  the  testimony  of  the  wit- 
ness, the  evidence  which  this  question  might  bring  out,  that 
the  plaintiff  had  been  in  the  habit,  in  the  loans  which  he 
made  to  Fisher,  of  taking  more  than  the  legal  interest,  might 
have  tended  to  discredit  his  evidence  in  reference  to  the 
transaction  under  investigation. 

Under  these  circumstances  we  cannot  see  but  that^  the 
defendants  were  deprived  of  testimony  which  they  were 
entitled  to  get  from  the  plaintiff  upon  cross-examination. 

The  appeal  of  the  defendant  Bernheimer  must  therefore 
be  dismissed  with  costs  of  motion,  and  the  judgment  as  to 
Fisher  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Beach,  J.,  concurred. 

Order  accordingly. 


James  E.  Nolan,  Respondent,  against  Joseph  I.  Thomp- 
son, Appellant. 

(Decided  December  4th,  1882.} 

If,  after  the  employment  of  a  servant,  but  before  the  term  for  which  he  is 
employed  begins,  the  employer  learns  that  the  servant  is  a  drunkard,  it 
is  sufficient  ground  for  a  refusal  to  accept  his  services. 

Upon  an  appeal  from  a  decision  of  the  General  Term  of  the  Marine  Court 
of  the  City  of  New  York  affirming  a  judgment  of  that  court  entered 
upon  a  general  verdict,  an  error  not  excepted  to  in  that  court,  is  not 
ground  for  reversal. 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  a  breach 
by  the  defendant  of  a  contract  to  employ  the  plaintiff.  The 
facts  are  stated  in  the  opinion. 

Robert  S.  Green,  for  appellant. 

H.  (?.  BatcTteller,  for  respondent. 

Van  Hoesen,  J. — The  charge  of  the  justice  at  the  trial 
term  of  the  Marine  Court  is  somewhat  involved,  but  as  I 
understand  it,  it  declares  it  to  be  the  law  that  if  a  servant 
be  engaged  to  serve  at  a  future  time,  his  employer  cannot 
lawfully  refuse  to  take  him  in  his  service  though  he  learn, 
before  the  beginning  of  the  term  of  employment,  that  the 
servant  is  a  drunkard.  The  learned  justice  said :  "  If  the 
month  of  June  was  optional,  the  defendant  had  no  right  to 
discharge  the  plaintiff  in  June.    Here  was  an  agreement 

for  the  months  of  July  and  August And  if  there 

was  an  engagement  for  those  months,  the  defendant  had  no 
right  to  discharge  the  plaintiff  without  cause  in  the  month 
of  June ;  for  if  you  discharge  a  person  before  he  enters 
your  employment,  you  cannot  say  he  incapacitated  himself 
by  drink.  If  the  plaintiff  was  in  the  defendant's  employ 
in  the  month  of  June,  he  could  have  been  discharged  then 
as  well  as  at  any  subsequent  time,  but  if  he  was  not,  there 
was  no  cause  for  discharging  him."  The  evidence  showed 
that  the  defendant,  after  hiring  the  plaintiff,  refused  to 
receive  him  in  his  service  because  he  had  heard  that  the 
plaintiff  was  intoxicated  whilst  awaiting  orders  to  begin  his 
duties.  There  can  be  no  doubt  that  the  learned  justice 
was  mistaken  in  his  views  of  the  law.  If  the  justice  had 
properl}'  instructed  the  jury,  it  is  very  probable  that  the 
verdict  would  have  been  the  same  as  it  was,  for  the  proof 
that  the  plaintiff  was  drunk  is  very  far  from  satisfactory. 
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The  law,  however,  is,  that  a  master  may  lawfully  refuse  to 
accept  the  services  of  a  servant,  who,  after  he  is  hired,  and 
before  his  labors  begin,  gets  drunk.  There  is  no  reason  for 
compelling  the  master  to  take  into  his  employment  a  servant 
who  is  addicted  to  the  vice  of  intoxication,  and  it  has  been 
decided — and  well  decided,  I  think — that  where  a  master 
employed  an  overseer,  who  went  drunk  to  the  master's 
house  for  the  purpose  of  entering  upon  his  employment,  the 
master  was  justified  in  refusing  to  receive  him,  notwith- 
standing it  was  proved  that  the  servant  wis  not  in  the 
habit  of  getting  drunk,  and  that  his  intoxication  on  the 
occasion  referred  to  was  an  exceptional  instance  (Wood's 
Master  &  Serv.  267,  citing  Johnson  v.  Gorman,  30  Ga.  612). 

Mere  suspicion  is  not  enough,  but  there  must  be  proof 
that  the  servant  is  unfit  to  be  received,  by  reason  of  his 
vices  or  infirmities. 

Though  the  instruction  of  the  justice  was  incorrect,  no 
exception  was  taken  to  it,  and  this  court  cannot,  therefore, 
remedy  the  error  (Standard  Oil  Co.  v.  Amazon  Im.  Co.,  79 
N.  Y.  506).  The  General  Term  of  the  Marine  Court  might 
have  reversed  the  judgment  for  the  error  in  the  charge 
though  no  exception  had  been  taken,  but  this  court,  apply- 
ing to  appeals  from  the  Marine  Court  the  rules  that  govern 
the  Court  of  Appeals  in  disposing  of  its  business,  will  not 
reverse  a  judgment  where  the  error  complained  of  was  not 
excepted  to  in  the  court  below. 

The  exception  to  the  statement  of  the  judge  that  the 
defendant  contended  that  he  discharged  the  plaintiff  for 
being  drunk  whilst  in  his  employment  is  not  well  taken ; 
that  is  exactly  what  the  defendant  did  assert,  for  the  testi- 
mony he  gave,  and  the  testimony  given  by  his  witnesses, 
tended  to  show  that  the  plaintiff  was  drunk  in  July,  during 
the  time  for  which  he  was  hired  by  the  defendant.  Though 
he  might  not  have  been  on  duty,  he  was  undoubtedly  hired 
for  the  month  of  July,  and  the  defendant  insisted  that  he 
discharged  him  in  July. 

The  comments  made  by  the  justice  upon  the  testimony 
of  Mrs.  Scommodon  and  of  Patrick  Malone  present  no  case 
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for  the  interference  of  the  court.  There  was  no  attempt  to 
trench  upon  the  domain  of  the  jury.  There  is  a  difference 
of  opinion  as  to  the  length  to  which  a  judge  should  go  in 
commenting  upon  testimony  that  is  to  be  considered  by  a 
jury,  but  there  is  not,  in  the  State  of  New  York,  any  rule 
that  requires  the  judge  to  abstain  from  all  suggestions  as  to 
the  bearing  and  force  of  testimony.  The  judge  may  freely 
express  his  opinions,  provided  that  he  plainly  leaves  it  to 
the  jury  to  determine  for  themselves  questions  of  fact  and 
questions  of  credibility.  If  a  party  is  dissatisfied  with  the 
opinion  expressed  by  the  judge  as  to  a  matter  of  fact,  he 
should  ask  to  have  the  question  submitted  to  the  jury,  and 
it  is  not  enough  for  him  merely  to  enter  an  exception  to  the 
charge  (3  Wait's  Pr.  78). 

The  exception  to  the  refusal  of  the  court  to  charge  that 
the  defendant  had  a  right  to  rescind  the  contract  at  any 
time,  does  not  require  further  mention. 

There  is  nothing  in  any  of  the  other  exceptions  that  calls 
for  comment. 

The  judgment  should  be  affirmed,  with  costs. 

Van  Brunt  and  J.  F.  Daly,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 


Georgib   V.    Rowe,    Respondent,  against  William   J. 
Comley  et  al.y  Appellants. 

(Decided  December  4th,  1882.) 

Upon  an  appeal  from  a  decision  of  the  General  Term  of  the  Marine  Court 
of  the  City  of  New  York  affirming  a  judgment  of  that  court  entered 
upon  a  general  verdict,  the  court  can  deal  only  with  questions  of  law 
arising  upon  exceptions  duly  taken,  and  cannot  correct  errors  of  the  jury. 

Thus  the  court  cannot  reverse  such  a  judgment  on  the  ground  that  the 
verdict  was  the  result  of  a  compromise  on  the  part  of  the  jury. 
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Amendments  may  be  allowed  in  an  appellate  court  to  sustain  a  judgment, 
but  never  to  reverse  a  judgment 

Where  a  contract  is  made  by  a  married  woman  for  her  own  personal  ser- 
vices, and  payment  for  such  services  is  to  be  made  to  her,  it  will  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  that  such  services  are  to 
be  performed  on  her  sole  and  separate  account;  and  she  may  sue  for  and 
recover  her  earnings  under  the  contract. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  a  breach 
of  contract  for  services  to  be  rendered  by  the  plaintiff  to 
the  defendants.  The  answer  denied  the  contract  as  alleged, 
and  pleaded  an  accord  and  satisfaction.  Upon  the  trial,  a 
verdict  having  been  rendered  for  the  plaintiff  for  a  less  sum 
than  the  amount  claimed,  a  motion  was  made  by  the  defend- 
ants for  a  new  trial,  upon  the  ground,  among  others,  that 
the  verdict  was  the  result  of  a  compromise  upon  the  part 
of  the  jury.  The  motion  was  denied,  and  judgment  entered 
upon  the  verdict.  From  the  judgment  the  defendants  ap- 
pealed to  the  General  Term  of  the  Marine  Court,  where 
said  order  and  judgment  were  affirmed ;  and  from  the  judg- 
ment of  affirmance  the  defendants  appealed  to  this  court. 

F.  K.  Pendleton,  for  appellants. 

Henry  H.  Spettman,  for  respondent. 

Van  Brunt,  J. — The  point  which  was  urged  upon  the 
argument  of  this  appeal  was  that  the  verdict  was  the  result 
of  a  compromise  upon  the  part  of  the  jury.  We  are  of  the 
opinion  that  this  court  has  no  power  to  reverse  a  judgment 
or  grant  a  new  trial  for  such  a  reason. 

"  When  a  trial  and  general  verdict  have  been  had,  we 
can  deal  only  with  questions  of  law  arising  upon  exceptions 
duly  taken,  and  we  cannot  correct  the  errors  of  the  jury." 
This  is  the  rule  as  laid  down  in  the  Court  of  Appeals  in 
the  cases  of  Oldfield  v.  N.  Y.  #  ff.  R.  R.  Co.  (14  N.  Y. 
310)  and  Standard  Oil  Co.  v.  Amazon  Ins.  Co.  (79  N.  Y. 
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610),  and  as  the  appellate  powers  of  this  court  in  respect 
to  appeals  from  the  General  Term  of  the  Marine  Court  are 
similar  to  those  of  the  Court  of  Appeals  in  the  cases  of 
appeals  to  that  court,  the  same  rule  must  obtain. 

If  the  General  Term  of  the  Marine  Court  had  seen  fit  to 
set  aside  the  verdict  upon  the  ground  that  it  was  the  result 
of  a  compromise,  they  would  have  had  the  power  so  to  do 
in  the  exercise  of  their  discretion :  but  this  court  can  only 
consider  upon  appeal  the  exceptions  taken  during  the  trial. 

The  exception  taken  to  the  refusal  to  dismiss  the  plaint- 
iff's complaint  because  she  was  a  married  woman,  and  that, 
as  the  contract  was  made  in  Boston,  the  laws  of  Massachu- 
setts must  govern,  and  there  being  no  proof  of  what  the 
laws  of  Massachusetts  were,  the  common  law  must  control 
the  rights  of  the  parties,  cannot  be  sustained,  as  upon  the 
objection  being  taken,  and  before  the  defense  opened  their 
case,  the  plaintiff  put  in  evidence  the  laws  of  Massachu- 
setts in  reference  to  the  rights  of  married  women. 

Even  if  this  had  not  been  the  case,  no  defense  of  covert- 
ure having  been  set  up  in  the  answer,  and  no  amendment 
of  the  pleading  having  been  allowed,  the  motion  to  dismiss 
upon  the  ground  of  coverture  was  properly  denied. 

If  it  should  be  urged  that  the  fact  was  proven  without 
objection,  and  that  the  pleadings  may  be  amended  at  any 
time  to  conform  to  the  proof,  it  may  be  sufficient  to  suggest 
that  such  amendments  are  allowed  in  the  appellate  court  to 
sustain  a  judgment,  but  never  to  reverse  a  judgment. 

We  are  also  of  the  opinion  that  where  a  married  woman 
proves  a  contract  made  by  herself  for  her  own  personal  ser- 
vices, and  payment  is  to  be  made  to  her,  it  will  be  presumed, 
in  the  absence  of  any  proof  or  circumstance  tending  to  the 
contrary,  that  such  services  are  to  be  performed  on  her  sole 
and  separate  account  (JBirkbech  v.  Ac/croyd,  14  N.  Y.  359), 
and  in  such  a  case,  under  the  law  of  Massachusetts,  as  well 
as  of  this  state,  a  married  woman  is  entitled  to  sue  for  and 
recover  her  own  earnings. 

The  objection  to  the  reading  of  the  defendants'  answer 
to  the  jury  does  not  seem  to  be  well  taken.    The  pleadings 
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are  always  before  the  court  and  jury,  and  it  is  from  them 
that  the  issues  to  be  tried  are  to  be  determined,  and  a  party 
certainly  has  a  right  to  refer  to  the  pleadings  for  the  pur- 
pose of  calling  the  attention  of  the  jury  to  the  exact  posi- 
tion of  the  parties  in  respect  to  the  issues  to  be  tried. 
The  judgment  should  be  affirmed,  with  costs. 

J.  F.  Daly  and  Van  Hoesen,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


George  M.  Smith,  as  Assignee  of  Frank  Lyons  et  aZ., 
Respondent,  against  John  J.  Bowes  et  al.y  Appellants. 

(Decided  December  4th,  1862.) 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  788),  authorizing  an 

offer  of  judgment  "for  a  sum therein  specified,"  where  an  offer 

is  made  of  a  certain  sum  "with  interest,"  not  specifying  the  amount  of 
interest  or  fixing  any  date  for  its  computation,  no  significance  can  be 
given  to  the  words  "  with  interest." 

In  determining  whether  a  judgment  is  more  favorable  than  an  offer,  within 
the  meaning  of  that  section,  interest  included  in  the  recovery,  for  the 
time  subsequent  to  the  offer,  should  be  deducted  from  the  amount  of 
the  judgment. 

Appeal  from  an  order  of  this  court  denying  a  motion  for 
re-taxation  of  costs. 

The  facts  are  stated  in  the  opinion. 

Conlan  ft  McCrea,  for  appellants. 

Chauncey  8.  Truax^  for  respondent. 

Beach,  J. — This  is  an  appeal  from  an  order  of  the 
Special  Term  denying  the  defendants'  motion  for  a  re- 
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adjustment  of  costs.  It  was  claimed  the  sum  recovered 
was  less  than  an  unaccepted  offer  of  judgment.  The  Code 
of  Civil  Procedure  authorizes  a  written  offer  for  a  sum 
specified.  The  offer  served  by  the  defendants  was  for  fifty- 
six  dollars,  with  interest.  The  only  sum  specified  is  the 
fifty-six  dollars.  No  significance  can  be  given  to  the  words 
"with  interest,"  from  the  impossibility  of  fixing  any  date 
for  computation. 

While  the  defendants'  offer  must  be  held  at  fifty-six  dol- 
lars, the  plaintiff's  recovery  for  purposes  of  comparison 
must  be  reduced  by  a  part  of  the  sum  allowed  as  interest. 
His  claim,  in  the  view  adopted  by  the  jury,  was  thus  stated 
by  the  learned  judge  in  his  charge  on  the  trial : — "  If  you 

find  as  claimed  by  the  defendants, then  the  plaintiff 

would  be  entitled  to  a  verdict  at  your  hands  for  fifty-eight 
dollars  and  seventy  six  cents,  three  dollars  and  fifty-nine 
cents  of  which,  as  I  make  it,  being  for  interest  from  the  1st 
April,  1881,  to  the  time  of  trial." 

The  jury  found  for  the  plaintiff  fifty-eight  dollars  and 
seventy-six  cents.  In  Pike  v.  Johnson  (47  N.  Y.  1),  the 
court  say :  "  We  hold  that  the  defendant  was  entitled  to 
recover  costs.  We  hold  that  in  such  a  case  interest  added 
by  a  jury  or  by  the  court  to  the  damages  found  cannot  be 
estimated  in  determining  whether  a  judgment  is  more  or 
less  favorable  to  the  appellant  than  the  offer  of  the 
respondent." 

The  offer  of  judgment  is  dated  July  19th,  1881.  The 
plaintiff's  complaint  demanded  interest  from  April  1st, 
1881.  Interest  on  the  principal  sum  of  the  recovery  from 
April  1st,  1881,  to  the  date  of  the  offer  should  be  computed, 
that  is  for  three  months  and  nineteen  days,  being  one  dollar 
and  one  cent.  This  added  to  the  fifty-five  dollars  and  seven- 
teen cents  aggregates  fifty-six  dollars  and  eighteen  cents, 
the  offer  having  been  for  fifty-six  dollars.  The  propriety  of 
the  method  is  shown  by  this  test.  Suppose,  instead  of  an, 
offer,  the  defendant,  on  July  19th,  1881,  had  made  legal  ten 
der  of  fifty-six  dollars,  and  being  refused  had  paid  the 
money  into  court.    To  settle  the  adequacy  of  the  tender, 
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interest  on  plaintiff's  claim  would  have  to  be  reckoned  to 
its  date.  This  must  be  the  course  under  the  offer  of  judg- 
ment (Budd  v.  Jackson,  26  How.  Pr.  398).  The  offer 
seems  to  fall  short  of  the  principal  sum  found  by  the  jury 
for  plaintiff,  with  interest  to  its  date,  and  therefore  was  less 
favorable  than  his  recovery. 

The  order  must  be  affirmed,  with  costs  and  disbursements. 

Van  Brunt,  J.,  concurred. 

Order  affirmed,  with  costs. 


Jacob  F.  Wyckoff,  Plaintiff,  against  Henry  P.  De- 
graaf, Impleaded  with  Charles  W.  Scofield,  Defendant. 

(Decided  December  4th,  1882.) 

Promissory  notes  payable  to  the  order  of  the  maker  were  indorsed  by  him 
and  by  another  for  his  accommodation,  and  were  discounted  for  him  by 
the  plaintiff,  who  also  indorsed  them  and  procured  several  banks  to  dis- 
count them  for  himself.  Afterwards,  and  before  maturity  of  any  of  the 
notes,  the  maker  and  prior  indorser  stated  to  him  that  they  would  be 
unable  to  pay  them  at  maturity,  and  requested  him  to  pay  them,  prom- 
ising to  give  him  new  notes;  whereupon  he  paid  each  note  as  it  matured; 
but  the  new  notes  promised  were  not  delivered  to  him,  although  de- 
manded. Held,  that  an  action  by  him,  founded  upon  the  request  made 
to  him  by  the  maker  and  prior  indorser,  seeking  to  recover  from  them 
the  money  paid  by  him  to  take  up  the  notes  upon  such  request,  could 
not  be  maintained ;  even  though,  at  the  trial,  he  offered  to  surrender  the 
notes;  and  that,  under  a  complaint  iu  such  action  containing  allega- 
tions sufficient  to  constitute  a  cause  of  action  on  the  notes,  the  aver- 
ments of  the  request  to  take  them  up  were  mere  surplusage,  and  evi- 
dence was  admissible  to  establish  defenses  to  an  action  on  the  notes, 
which  had  been  pleaded  in  the  answer. 

Exceptions  taken  at  a  trial  term  of  this  court  ordered 
to  be  heard  in  the  first  instance  at  the  General  Term. 

In  January  and  February,  1880,  the  defendant  Scofield 
made  to  his  own  order  six  promissory  notes  at  four  months, 
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aggregating  $20,000.  He  procured  the  defendant  Degraaf 
to  indorse  the  notes  for  his  accommodation,  and  the  notes 
bo  indorsed  were  discounted  by  the  plaintiff  for  the  maker, 
upon  an  agreement  which  the  defendant  Degraaf  claimed 
was  void  for  usury.  The  plaintiff  in  his  turn  procured, 
through  Follett,  a  broker,  certain  city  banks  to  discount 
said  notes  for  him  upon  his  own  indorsement.  Before  the 
notes  matured  the  maker  became  financially  embarrassed, 
and  the  maker  and  Degraaf  requested  plaintiff  to  pay  the 
notes  as  they  matured,  promising  to  give  him  new  notes. 
The  plaintiff  paid  each  note  as  it  matured  and  demanded 
the  new  notes,  but  defendants  refused. 

The  plaintiff  sues  for  the  money  paid  out  to  take  up  the 
six  notes  in  question,  and  offered  on  the  trial  to  surrender 
them.  The  defendant  Degraaf,  the  indorser,  contended 
that  this- action  was  in  effect  brought  upon  the  notes,  and 
pleaded  and  offered  to  prove  as  a  defense  that  he  was  an 
accommodation  indorser  for  Scofield,  the  maker;  that  the 
notes  were  made  for  the  purpose  of  being  discounted  by 
Wyckoff,  the  plaintiff,  and  that  they  had  no  legal  inception 
before  they  were  so  discounted  by  hiin ;  that  the  plaintiff 
exacted  an  usurious  rate  of  interest  upon  discounting  them, 
and  that  therefore  they  could  not  be  enforced  in  his  hands. 
The  defense  was  ruled  out  on  the  ground  that  this  action 
was  assumpsit  on  the  request  of  defendants  to  plaintiff  to 
take  up  the  notes  to  save  their  credit ;  that  it  was  a  con- 
tract or  request  entirely  independent  of  the  paper,  and  that 
there  was  no  difference  between  the  position  of  plaintiff 
and  that  of  a  stranger  who  had  taken  up  the  notes  at  the 
request  of  the  maker  and  indorser. 

The  defendant  Degraaf  also  offered  to  show  that  certain 
collaterals  which  the  maker  of  the  notes  had  deposited  with 
the  plaintiff  as  security,  had  been  surrendered  by  the  latter 
without  the  consent  of  the  indorser.  The  evidence  was 
excluded  for  the  reason  that  the  action  was  brought  upon  a 
request  independent  of  the  contract  evidenced  by  the 
notes,  and  that  defendant  Degraaf  had  his  action  for  con- 
version. 
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The  jury  having  found  a  verdict  for  the  plaintiff,  the 
defendant's  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 

James  R.  Marvine,  for  defendant  Degraaf. 

TF.  L  Butler -,  for  plaintiff. 

J.  F.  Daly,  J. — [After  stating  the  facts  as  above.] — It  is 
contended  by  the  plaintiff  that  in  advancing  his  money  to 
take  up  the  six  notes  in  question  at  the  request  of  the 
maker  and  indorser,  to  save  their  credit,  he  stood  in  the 
position  of  a  stranger,  notwithstanding  the  fact  that  he  had 
been  the  holder  and  owner  of  the  notes,  and  was  himself 
indorser  for  the  purpose  of  getting  them  discounted  at  the 
banks  which  had  discounted  them  for  him,  and  that  he  had 
originally  discounted  them  for  the  maker.  This  position 
cannot,  I  think,  be  maintained.  The  plaintiff,  in  taking  up 
the  notes  at  the  banks  where  they  had  been  previously  dis- 
counted for  him,  upon  his  indorsement,  was  discharging  an 
obligation  he  had  incurred  to  the  holders  of  the  paper,  and 
which  obligation  he  had  incurred  previous  to,  and  wholly 
independent  of,  any  request  by  the  maker  and  indorser  that 
lie  would  save  their  credit  by  paying  the  notes.  He  was 
repaying  to  the  holders  the  moneys  he  had  already  received 
from  them  when  they  negotiated  the  paper  for  him. 

His  contract  as  indorser  bound  him  to  pay  the  notes  to 
the  holders  in  default  of  payment  by  the  other  parties,  and 
there  is  no  distinction  between  his  paying  the  notes  at  matu- 
rity, but  before  they  were  protested,  because  he  knew  that 
the  other  parties  would  not  be  able  to  meet  their  obliga- 
tions, and  his  paying  at  maturity  on  their  default.  The 
true  consideration  for  his  advancing  the  money  to  take  up 
the  notes  when  they  matured,  was  that  he  was  bound  to 
take  them  up  if  the  maker  did  not. 

.Notice  from  Degraaf  that  he  could  not  take  up  the  paper, 
and  a  request  to  plaintiff  to  do  so,  was  no  more  than  a  noti- 
fication to  plaintiff  that  his  liability  to  the  holders  would 


Digitized  by  LjOOQIC 


NEW  YORK— DECEMBER,  1882.  325 

Wyckoff  r.  Degraaf . 

mature  and  must  be  met ;  the  request  to  plaintiff  to  meet 
his  own  obligation  to  the  holder  was  not  the  same  as  a 
request  to  a  stranger,  and  formed  no  consideration  as  of  a 
new  contract  for  the  money  so  advanced.  That  plaintiff, 
when  requested  before  the  notes  matured  to  take  them  up 
as  they  fell  due,  was  requested  in  effect  to  pay  his  own 
debts  due  to  the  banks  at  the  time  of  the  request,  see 
Leggett  v.  The  Bank  of  Sing  Sing  (24  N.  Y.  283).  But  in 
no  case  has  a  subsequent  indorser,  who  has  taken  up  the 
paper,  and  holds  it  with  a  right  of  action  against  the  parties, 
an  independent  cause  of  action  against  them  for  the  money 
paid  to  take  it  up.  It  is  only  where  the  subsequent  in- 
dorser has  no  right  to  enforce  the  whole  note,  and  no  inter- 
est in  or  control  of  the  whole  note,  that  he  may  recover 
against  a  prior  indorser  in  assumpsit  sums  paid  towards  the 
note  in  the  hands  of  the  holder  (Butler  v.  Wright,  6  Wencl. 
284 ;  Baker  v.  Cassidy,  16  Barb.  177). 

The  plaintiff  here  took  up  the  notes,  and  held  them  with 
the  right  to  enforce  them  as  last  indorser  against  the  prior 
indorser  and  the  maker.  He  has  no  independent  action 
upon  the  request  made  to  him  by  these  parties  that  he  should 
take  up  the  notes.  The  payment  by  the  last  indorser  of 
the  whole  or  a  part  of  the  note  is  assumed  to  be  upon  the 
request  of  the  parties  liable  to  him.  The  cases  above  cited 
permitting  a  recovery  by  the  last  indorser  against  the  prior 
indorser  for  part  payments  made  to  the  holder,  were  sus- 
tained upon  an  implied  request  that  such  payments  should 
be  made.  An  express  request,  such  as  is  set  up  in  this 
action,  does  not  alter  the  position  of  the  parties,  nor  impose 
any  other  liability  upon  the  parties  already  bound  upon  the 
note. 

There  is  of  course  no  necessity  for  the  plaintiff  to  bring 
this  action  in  this  form,  except  to  avoid  the  defenses  which 
the  prior  indorser  might  be  able  to  maintain  against  the 
notes  set  forth  in  the  complaint  if  an  action  were  brought 
against  him  upon  them.  As  a  device  for  recovering  the 
amount  of  the  notes,  in  spite  of  any  defenses  which  may 
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exist  to  them  in  his  hands,  I  think  it  ingenious  but  unau- 
thorized. 

The  complaint  sets  forth  a  cause  of  action  for  the  notes 
by  the  holder  against  the  maker  and  indorser,  and  the  alle- 
gations of  an  express  request  by  the  indorser  to  him  to 
take  them  up  are  mere  surplusage. 

The  defendant  Degraaf  is  entitled  to  maintain,  if  he  can, 
the  defenses  he  has  pleaded. 

The  defendant's  exceptions  ought  to  be  sustained,  ana 
the  verdict  should  be  set  aside  and  a  new  trial  ordered,  with 
costs  of  the  former  trial  to  defendant  Degraaf  to  abide 
event. 

Van  Bbunt  and  Van  Hoesen,  JJ.,  concurred. 

Exceptions  sustained  and  new  trial  ordered,  with  costs 
to  defendant  to  abide  event. 


The  Ansonia  Brass  and  Copper  Company,  Respond- 
ent, against  William  C.  Conner  et  al.,  as  Executors 
&c.  of  William  C.  Conner,  late  Sheriff  of  the  City  and 
County  of  New  York,  Deceased,  Respondents. 

(Decided  January  12th,  1883,  and  May  2 2d,  1881.) 

The  period  allowed  by  law  to  a  sheriff  for  the  return  of  an  execution 
issued  to  him  is  extended  by  the  length  of  the  time  during  which  he  is 
restrained,  by  an  order  of  a  United  States  Court  made  in  proceedings  in 
bankruptcy  pending  therein,  from  proceeding  under  the  execution;  and 
no  action  can  he  maintained  against  him  for  a  failure  to  return  the  exer 
cution  before  the  expiration  of  the  extended  time. 

Where  the  legal  effect  of  such  injunction  order  to  stay  the  sheriff  and  his 
proceedings  is  questioned,  if  no  substantial  harm  to  the  execution  credi- 
tor has  resulted  from  his  delay,  the  sheriff  should  be  held  entitled  to  the 
benefit  of  his  obedience  to  the  mandate  of  the  court,  notwithstanding 
any  doubts  as  to  its  jurisdiction  or  powers  in  the  premises,  until  its  order 
is  regularly  set  aside. 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  findings  by  the  court. 

The  action  was  commenced  January  27th,  1876,  to  recover 
damages  against  defendant's  testator,  Wm.  C.  Conner,  as 
sheriff  of  the  City  and  County  of  New  York,  for  failure  to 
return  an  execution  against  Charles  G.  Wilson  upon  a  judg- 
ment recovered  by  plaintiff  against  him,  which  execution 
was  issued  to  the  sheriff  on'  the  22d  day  of  November, 
1875.  The  cause  was  tried  by  a  judge  without  a  jury, 
who  found  as  matter  of  fact  and  law  at  the  request  of 
defendant:  "  That  on  the  27th  day  of  November,  1875,  and 
five  days  after  the  issuing  of  the  execution  mentioned  in 
the  plaintiff's  complaint,  and  after  defendants'  testator  had 
levied  upon  property  belonging  to  the  defendant  named  in 
said  execution,  an  order  was  duly  made  and  issued  out  of 
the  United  States  District  Court  for  the  Southern  District 
of  New  York,  in  bankruptcy,  which  order  was  duly  served 
upon  defendants'  testator,  and  enjoined  and  restrained  him 
from  all  and  every  proceeding  under  said  execution  until 
the  further  order  of  the  court.  That  said  order  remained 
and  was  in  full  force  and  effect  until  the  14th  day  of 
December,  1875,  when  said  order  was  vacated  as  to  the 
defendants'  testator,  William  C.  Conner,  then  sheriff  of  the 
City  and  County  of  New  York." 

The  judge  found  as  matter  of  law :  "  That  the  said  order 
of  the  United  States  Court  did  not  operate  to  extend  the 
time  within  which  said  sheriff  was  required  to  return  said 
execution."     To  this  conclusion  of  law  defendants  excepted. 

This  action  was  commenced  66  days  after  the  sheriff 
received  the  execution,  but  if  the  time  during  which  the 
sheriff  was  stayed,  viz.,  17  days,  is  to  be  excluded  from  the 
computation  of  the  time  in  which  he  had  the  execution  in 
his  hands,  then  the  action  was  prematurely  brought. 

From  the  judgment  for  plaintiff  entered  upon  the  find- 
ings, defendants  appealed  to  the  General  Term  of  the 
Marine  Court,  which  affirmed  the  judgment;  and  from  the 
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judgment  of   affirmance  the  defendants  appealed  to  this 
court. 


Vanderpool,  Green  £  Cuming,  for  appellants. — The  sheriff 
was  entitled  to  60  free  days  in  which  to  execute  and 
return  the  process  (Van  Gelder  v.  Van  Gelder,  26  Hun 
377  ;  Code  Civ.  Pro.  §  3307,  subd.  7 ;  People  v.  Carnley, 
3  Abb.  Pr.  215;  Paige  v.  Willett,  38  N.  Y.  28;  Benaudv. 
O'Brien,  35  N.  Y.  99;  Mill*  v.  Thursby,  11  How.  Pr.  121; 
Wehle  v.  Conner,  69  N.  Y.  550). 

Marshall  P.  Stafford,  for  respondent. — It  was  an  impera- 
tive requirement  of  law  that  the  execution  should  be 
returned  within  60  days  after  its  receipt  by  the  sheriff 
(Code  of  Pro.  §  290 ;  Wilson  v.  Wright,  9  How.  Pr.  459). 
After  the  expiration  of  60  days  the  execution  was  func- 
tus officio,  invalid  for  any  further  proceedings,  and  the  sheriff 
had  no  power  under  it  thereafter  (Freeman  on  Executions 
106 ;  Vail  v.  Lewis,  4  Johns.  450  ;  Van  Rensselaer  v.  Kidd, 
6  N.  Y.  333;  Miller  v.  Talcott,  54  N.  Y.  114;  Kingston 
Bank  v.  Eltinge,  40  N.  Y.  395  ;  Sherman  v.  Boyce,  15  Johns. 
442).  The  order  of  the  United  States  Court  did  not 
extend  the  statutory  time  for  returning  the  execution. 
Such  an  order  would  be  an  absolute  nullity  (U.  S.  R.  S. 
§  720;  United  States  v.  Collins,  4  Blatchf.  142;  Tenth 
Nat.  Bank  v.  Sanger,  42  How.  Pr.  179 ;  Clark  v.  Binninger, 
3  Nat.  Bankr.  Reg.  518 ;  Be  Campbell,  1  Nat.  Bankr.  Reg. 
165;  Be  Burns,  Id.  174;  Be  Dudley,  1  Pa.  L.  J.  302).  A 
sheriff  is  bound  to  know  whether  an  order  served  upon  him 
is  valid  or  void,  and  if  he  acts  upon  a  void  order  he  acts  at 
his  peril  (Ansonia  Brass  $c.  Co.  v.  Babbitt,  74  N.  Y.  395). 
The  order,  if  not  void,  did  not  extend  the  statutory  time 
for  returning  the  execution  (Glover  v.  Whittenhall,  6  Hill 
600;  Lowberv.  Mayor  $c.  of  New  York,  5  Abb.  Pr.  268; 
Piatt  v.  Townsend,  3  Abb.  Pr.  9 ;  White  v.  Smith,  16  Abb. 
Pr.  109,  note ;  Thompson  v.  Erie  R.  Co.  9  Abb.,  Pr.  N.  S. 
233).  The  order  caused  no  practical  difficulty  in  returning 
the  execution  in  60  days. 
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J.  F.  Daly,  J. — [After  stating  the  facts  as  above.] — The- 
sheriff  is  entitled  to  an  allowance  for  the  time  he  is  actually 
stayed  by  order  of  the  court.  The  code  in  force  when  this 
action  was  brought  provided  that  "  the  execution  shall  be 
returnable  within  60  days  after  its  receipt  by  the  officer." 
The  60  days  thus  allowed  by  law  to  the  sheriff  is  for  his 
benefit,  to  prevent  an  action  or  compulsory  proceeding 
against  him  before  he  has  had  a  reasonable  time  to  exe- 
cute the  process  (JRenaud  v.  O'Brien,  35  N.  Y.  99).  This 
time  allowed  by  statute  to  the  officer  cannot,  of  course,  be 
abridged  by  any  order  of  any  court ;  yet  we  should  hold 
that  it  might  be  if  we  agreed  with  plaintiffs  contention  that 
the  time  during  which  a  sheriff  was  under  stay  should  be 
disregarded  in  computing  the  period  between  his  receipt  of 
the  execution  and  the  bringing  of  the  action  for  failure  to 
make  a  return.  His  time  may  be  extended  by  operation  of 
law  (Wehle  v.  Conner,  69  N.  Y.  546-550),  and  by  order 
staying  proceedings  {Paige  v.  Willett,  38  N.  Y.  35 ;  People 
v.  Carnley,  3  Abb.  Pr.  217),  and  the  sheriff  himself  may 
shorten  the  time  by  returning  the  process  before  the  expira- 
tion of  60  days  (Renaud  v.  O'Brien^  supra) ;  but  there  is 
no  authority  for  holding  that  the  sheriffs  time  in  which  he 
may  collect  the  amount  of  the  execution  can  be  shortened 
without  his  consent. 

It  is  not  sufficient  to  say  that  the  stay  in  this  case  was  for 
a  short  period  only,  and  there  remained  after  it  was  vacated 
a  reasonable  time  to  levy,  collect  and  make  return  of  the 
execution  before  the  60  days  from  the  issuing  were  up. 
What  is  a  reasonable  time  is  not  left  to  the  circumstances 
of  the  case  or  the  judgment  of  courts  and  juries;  the  stat- 
ute has  fixed  it  at  60  days  in  order  to  avoid  all  dispute  or 
question,  and  the  sheriff  is  entitled  to  every  day  of  it. 

The  respondent's  points  claim  that  the  order  of  the  United 
States  District  Court  did  not  stay  the  sheriff.  The  finding 
of  the  justice  is  supported  by  the  plaintiff's  own  admission 
in  the  case  that  the  order  was  made  u  enjoining  and  restrain- 
ing" the  sheriff  "  from  all  further  proceedings  until  the  fur- 
ther order  of  the  court ;  that  said  order  remained  and  was 
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of  full  force  and  effect  until  the  14th  day  of  December, 
1875,  when  the  said  order  was  vacated,"  &c.  The  admission 
cannot  now  be  gainsaid. 

The  United  States  District  Court  had  power  by  statute 
(U.  S.  R.  S.  §  5024)  to  enjoin  all  persons  from  making  any 
disposition  of  the  debtor's  property.  This  included  a  sale 
by  a  sheriff,  and  he  was  bound  to  obey  the  order  under 
penalty  until  it  was  vacated,  which,  of  course,  it  might  be 
upon  motion. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

Van  Brunt  and  Van  Hoesen,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 

Upon  a  new  trial  in  the  court  below  (the  name  of  which 
had,  since  the  former  trial,  been  changed  to  the  "  City  Court 
of  New  York  "  by  an  act  passed  February  9th,  1883)  before 
a  justice  of  that  court  without  a  jury,  trial  by  jury  having 
been  waived  by  consent  of  the  parties,  instead  of  the  admis- 
sion on  the  part  of  plaintiff,  referred  to  in  the  foregoing 
opinion,  as  to  the  making,  effect,  and  vacating  of  the  order 
of  the  United  States  Court  restraining  the  sheriff,  that  order 
was  itself  produced  in  evidence  by  defendants,  as  follows: 

"United  States  District  Court  for  the  Southern 
District  of  New  York. 

"  In  the  matter  of  Charles  G.  Wilson,  a  bankrupt. — In 
bankruptcy. 

"  On  reading  and  filing  the  annexed  affidavit  of  Charles 
G.  Wilson,  who  has  been  declared  a  bankrupt,  it  appearing 
to  my  satisfaction  that  said  Charles  G.  Wilson  has  been 
adjudicated  a  bankrupt,  a  merchant  residing  and  carrying 
on  business  in  the  Southern  District  of  New  York  for  more 
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than  six  months,  and  that  the  Ansonia  Brass  and  Copper 
Company  have  by  confession  procured  a  judgment  against 
said  bankrupt,  and  has  execution  thereon  against  and  have 
levied  upon  the  property  of  said  bankrupt,  and  thereby  are 
seeking  a  preference  over  the  other  creditors  of  said  bank- 
rupt, and  that  Le  Post  Hubbell,  Fred.  Hubbell  and  Dorcas 
Stiles  are  seeking  to  procure  a  preference,  &c. 

"  Now,  it  is  ordered  that  said  Ansonia  Brass  and  Copper 
Company,  plaintiff  in  said  judgment,  and  said  Le  Post 
Hubbell,  Fred.  Hubbell  and  Dorcas  A.  Stiles,  and  said  Wil- 
liam C.  Conner,  sheriff,  their  servants,  agents,  attorneys  and 
employes  are,  and  each  of  them  is,  hereby  restrained  and 
enjoined  from  interfering  in  any  way  with  the  said  property 
of  said  Charles  G.  Wilson,  a  bankrupt,  not  exempt  by  act 
of  Congress  approved  March  2,  1867,  and  the  acts  amend- 
ing the  same,  from  the  operation  of  said  acts,  and  from  any 
interference  therewith  until  the  further  order  of  this  court. 

"  Witness,  Honorable  Samuel  Blatchford,  judge  of 
said  Court  of  the  United  States,  at  the  United  States  court- 
room, in  the  City  of  New  York  and  district  aforesaid,  this 
27th  day  of  November,  1875. 

[l.  s.]  Geo.  F.  Betts,  Clerk." 

Proof  was  also  given  of  the  dates  when  the  order  was 
made  and  vacated,  substantially  as  admitted  upon  the  pre- 
vious trial. 

The  justice  found  in  favor  of  defendants,  and  upon  his 
findings  judgment  for  defendants  was  entered,  from  which 
plaintiff  appealed  to  the  General  Term  of  the  City  Court, 
which  affirmed  the  judgment ;  and  from  the  order  of  affirm- 
ance and  the  judgment  entered  thereon  plaintiff  appealed 
to  this  court. 

Marshall  P.  Stafford,  for  appellant. — It  was  an  impera- 
tive statutory  requirement  that  the  sheriff  should  return 
the  execution  within  60  days  (Code  of  Pro.  §  290).  Fail- 
ure to  return  the  execution  within  the  time  allowed  by 
law  rendered  the  sheriff  liable  to  an  action  (2  R.  S.  444, 
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§  77  ;  Wilson  v.  Wright,  9  How.  Pr.  459;  Wehle  v.  Conner, 
69  N.  Y.  549).  The  statutory  time  for  a  sheriff  to  return 
an  execution  cannot  be  extended  by  operation  of  law  (Led- 
yard  v.  Jones,  7  N.  Y.  554  ;  Bowman  v.  Cornell,  39  Barb.  70 ; 
Bank  of  Rome  v.  Curtis,  1  Hill  276 ;  Wehle  v.  Conner,  63 
N.  Y.  260  ;  Parker  v.  Bradley,  46  N.  Y.  Super.  244 ;  Sweezy 
v.  Lott,  21  N.  Y.  481 ;  Piatt  v.  Townsend,  3  Abb.  Pr.  9 ; 
Thompson  v.  Erie  R.  Co.,  9  Abb.  Pr.  N.  S.  233 ;  White  v. 
Smith,  16  Abb.  Pr.  109,  note  ;  distinguishing  cases  cited  in 
opinion  of  court  on  former  appeal,  Wehle  v.  Conner,  69  N. 
Y.  550;  Paige  v.  Willetts,  38  N.  Y.  35;  and  People  v. 
Carnley,  3  Abb.  Pr.  217). 

The  order  of  the  United  States  Court  did  not  apply  to 
the  property  held  under  the  execution.  The  order  applies 
only  to  u  property  of  said  Charles  G.  Wilson."  The  prop- 
erty held  under  the  execution  was  not  the  property  of 
Charles  G.  Wilson,  the  legal  title  and  the  right  of  possession 
and  disposal  being  in  the  sheriff  from  the  time  of  the  levy 
(Bump  Bankruptcy,  7th  ed.  195 ;  Hartwell  v.  Bissell,  17 
Johns.  128  ;  Hall  v.  Tuttle,  2  Wend.  475 ;  Smith  v.  Burtis, 
6  Johns.  197 ;  2  Blackst.  Comm.  146).  No  jurisdiction 
over  the  property  or  the  sheriff  is  acquired  by  an  order 
issued  in  the  bankruptcy  proceedings  under  such  circum- 
stances (Smith  v.  Mason,  14  Wall.  419 ;  Marshall  v.  Knox, 
16  Wall.  551 ;  Re  Marter,  12  Nat.  Bankr.  Reg.  188).  Such 
an  order  does  not  interfere  in  any  way  with  a  sheriffs  right 
of  possession  and  disposition  of  property  levied  upon  under 
an  execution  prior  to  the  institution  of  bankruptcy  proceed- 
ings (Re  Bernstein,  34  How.  Pr.  289 ;  Marshall  v.  Knox,  8 
Nat.  Bankr.  Reg.  104;  Wilson  v.  Childs,  Id.  527;  Ansonia 
Brass  $c.  Co.  v.  Babbitt,  74  N.  Y.  401).  It  would  have 
been  no  violation  of  the  order  of  the  United  States  Court 
if  the  sheriff  had  sold  the  property  before  that  order  was 
vacated  (Re  Marter,  12  Nat.  Bankr.  Reg.  188;  Ansonia 
Brass  frc.  Co.  v.  Babbitt,  8  Hun  157). 

The  order  of  the  United  States  Court  makes  a  case  wholly 
unlike  that  made  by  the  stipulation  used  in  its  stead  on  the 
former  trial. 
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Vanderpoel)  Green  £  Cuming^  for  respondents.  —  The 
injunction  order  of  the  United  States  District  Court  was  of 
binding  force  upon  the  sheriff  until  vacated,  and  he  was 
under  obligation  to  obey  it  (U.  S.  R.  S.  §§  4972-5132;  Re 
Ulrich,  6  Ben.  483;  2  Ben.  44;  Id.  72;  Id.  78;  Id.  424; 
Id.  443  ;  Id.  517).  The  effect  of  a  disregard  of  the  injunc- 
tion order  by  a  person  enjoined  is  shown  in  United  States 
ex  rel.  Hyde  v.  Bancroft  (6  Ben.  392). 

The  property  levied  on  was  the  specific  property  from 
interference  with  which  the  plaintiff  and  the  sheriff  were 
enjoined.  It  was  as  much  the  bankrupt's  property  as  ever, 
subject  only  to  the  special  lien  acquired  by  the  officer  by 
virtue  of  his  process. 

J.  F.  Daly,  J. — When  this  case  was  last  before  us  on 
appeal  we  held  that  it  was  prematurely  brought ;  that  the 
injunction  order  of  the  United  States  District  Court  stayed 
the  sheriffs  proceedings,  and  operated  to  extend  the  time  in 
which  he  was  bound  to  make  return  of  the  execution  by  as 
many  days  as  he  was  under  stay.  We  so  held  upon  an 
admission  in  the  case  on  appeal,  made  upon  the  trial  by 
plaintiff,  that  by  order  of  said  District  Court  the  sheriff  was 
enjoined  and  restrained  "from  all  further  proceedings  under 
the  said  execution  until  the  further  order  of  the  court,  and 
that  said  order  remained  and  was  in  full  force  and  effect 
until  the  14th  day  of  December,  1875."  On  the  new  trial 
that  admission  seems  to  have  been  withdrawn,  and  the  order 
of  the  District  Court  was  put  in  evidence ;  as  to  which 
order  plaintiff  now  raises  the  question  whether  its  legal 
effect  was  to  stay  the  sheriff  and  his  proceedings.  Why 
the  plaintiff  was  permitted  to  withdraw  his  original  ad- 
mission, on  which  the  former  decision  of  this  court  was 
based,  does  not  appear,  for  it  was  available  to  defendant 
upon  the  new  trial  (1  Phillips  Ev.  524;  1  Greenleaf  Ev. 
§  186).  We  are  now,  however,  called  upon  to  determine 
the  effect  of  the  order  as  read  in  evidence. 

The  District  Court  had  power  to  make  orders  enjoining 
any  disposition  of  the  bankrupt's   property,  in   the  form 
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and  to  the  effect  of  the  order  proved  in  this  case  (U.  S. 
R.  S.  §  5024).  This  particular  order  forbade  interference 
with  the  identical  property  held  by  the  sheriff.  Authorities 
are  cited  to  show  that  the  court  had  no  power  to  make  such 
an  order  except  in  an  action  instituted  for  the  express  pur- 
pose of  attacking  the  judgment  (Smith  v.  Mason,  14  Wall. 
419 ;  Marshall  v.  Knox,  16  Wall.  551),  and  that  a  transferee 
of  the  bankrupt  so  enjoined  would  not  have  been  liable  for 
a  contempt  if  he  disobeyed  such  an  order  (Re  Marter,  8 
Nat.  Bankr.  Reg.  188).  In  the  case  of  Ansonia  Brass  £c. 
Co.  v.  Babbitt  (8  Hun  157)  it  was  held  by  the  Supreme 
Court  that,  notwithstanding  an  order  of  the  District  Court 
enjoining  the  sheriff  from  further  proceedings,  he  had  the 
right  to  go  on  and  sell  the  property,  being  accountable  only 
for  the  surplus  to  the  assignee,  and  was  not  justified  in 
giving  up  the  property  to  the  United  States  marshal.  In 
the  same  case  in  the  Court  of  Appeals  (74  N.  Y.  395),  that 
court  does  not  go  further  than  to  say  that  the  order,  "assum- 
ing that  it  was  binding  on  the  sheriff,  who  had  no  notice 
of  the  application  for  the  order  and  was  not  heard  in 
respect  to  it,  did  not  assume  to  disturb  his  possession," 
and  that  it  was  his  duty  to  retain  the  possession  and  sell 
the  property  to  satisfy  the  execution,  and  to  take  all  reason- 
able means  to  protect  his  levy.  It  is  not  held  that  such 
an  order  would  not  excuse  the  sheriff,  so  far  as  making 
his  return  within  the  statutory  time  is  concerned,  if  he 
obeyed  and  respected  it  until  it  was  regularly  set  aside, 
a  course  of  proceeding  which  the  decent  administration 
of  justice  required  of  the  officer.  That  is  the  only  ques- 
tion we  have  to  deal  with  here,  and  I  am  inclined  to  adopt 
the  views  expressed  in  the  City  Court  on  this  point  by 
Chief  Justice  McAdam  at  General  Term,  and  by  Justice 
Hall  at  Trial  Term,  that  on  the  mere  question  whether 
the  time  in  which  the  officer  was  to  make  his  return  was 
extended  by  the  injunction  order,  no  substantial  harm 
resulting  therefrom  to  the  execution  creditor,  courts  should 
hold  that  he  was  entitled  to  the  benefit  of  his  obedience 
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to  the  mandate  of  the  court,  notwithstanding  any  doubts 
as  to  its  jurisdiction  or  powers  in  the  premises. 

The  judgment  should  be  affirmed,  with  costs. 

Should  the  appellant  desire  to  have  the  decision  of  the 
Court  of  Appeals  on  the  questions  of  law  not  definitely 
settled  by  its  decisions — 

1.  Whether  a  stay  of  the  sheriffs  proceedings  operates  to 
extend  the  statutory  time  for  making  return  on  the  execu- 
tion ;  and, 

2.  Whether  the  order  in  question,  having  been  obeyed 
by  the  sheriff  until  regularly  vacated,  operated  as  such  a 
stay,  I  am  willing  to  make  an  order  authorizing  an  appeal 
for  that  purpose. 

Larremore  and  Van  Hoesen,  JJ.,  concurred. 

Judgment  affirmed,  with  costs.* 


John  F.  Brigg  et  aZ.,  Appellants,  against  Henry  Hilton 
et  aly  Respondents. 

(Decided  January  12th,  1883.) 

Upon  an  executory  sale  of  goods  to  be  manufactured,  an  express  agree- 
ment that  the  goods  shall  be  equal  in  quality  and  characteristics  in 
every  respect  to  other  goods  exhibited  at  the  time,  is  a  warranty  of 
quality,  for  the  breach  of  which  the  buyer  may  recover  damages  without 
returning  the  goods. 

In  a  verdict  for  damages  in  such  a  case,  the  jury  stated  that  they  found 
"for  the  amount  of  goods  claimed  to  be  damaged  at  purchase  price, 

same  to  be  returned,"  a  certain  sum.  Held,  that  the  statement 

that  the  goods  should  be  returned  was  mere  surplusage,  and  could  be 
disregarded. 

*  Leave  to  appeal  to  the  Court  of  Appeals  from  the  judgment  to  be 
entered  upon  this  decision  was  granted  to  plaintiff.  An  order  of  affirm- 
ance was  entered  in  the  Court  of  Common  Pleas,  and  afterward,  on  June  3d, 
1884,  a  judgment  was  entered  in  the  City  Court  upon  remittitur  sent  down 
from  the  Court  of  Common  Pleas.  Thereupon  plaintiff  served  a  notice 
of  appeal  to  the  Court  of  Appeals  from  the  judgment  of  the  City  Court  of 
June  3d,  1884,  making  no  reference  to  the  judgment  or  order  of  the  Court 
of  Common  Pleas.  This  appeal  was  dismissed  by  the  Court  of  Appeals  in 
April,  1886. 


Digitized  by  LjOOQIC 


836  COURT  OF  COMMON  PLEAS. 

Brigg  t.  Hilton. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  the  sum  of  $1,970,  the 
price  of  goods  sold  and  delivered  by  plaintiffs  to  defend- 
ants. Defendants  set  up  a  counter-claim  for  breach  of 
warranty  on  a  previous  sale  of  cloakings  for  which  they 
had  paid  plaintiffs  the  full  agreed  price,  $8,883.50.  Plaint- 
iffs denied  the  warranty. 

The  sale  of  the  cloakings  in  question  was  upon  an 
executory  contract,  by  which  plaintiffs,  a  New  York  house, 
took  an  order  from  defendants  in  February,  1880,  for  cloths 
to  be  manufactured  by  Geo.  Ellison  Nephews,  of  England, 
and  delivered  in  June  and  July.  Mr.  Entz,  one  of  the 
plaintiffs,  exhibited  certain  samples  of  cloakings  to  Mr. 
Bull,  of  the  defendants'  woolen  department,  at  the  time  of 
taking  the  order,  and  the  goods  were  ordered  by  Mr. 
Bull  from  the  samples.  Mr.  Bull  testified  that  it  was 
agreed  between  Mr.  Entz  and  himself,  at  the  time  of  giving 
the  order,  that  the  goods  ordered  were  to  be  equal  in 
quality  to  the  samples,  and  the  general  characteristics  of 
the  goods  all  through  were  to  be  equal  in  every  respect  to 
the  sample.  Mr.  Entz  denied  this,  and  said  that  it  was 
understood  that  the  samples  should  represent  the  style; 
that  not  a  word  was  said  to  Mr.  Bull  from  which  he  could 
infer  that  the  samples  were  samples  of  goods  plaintiffs 
could  furnish  if  ordered ;  that  nothing  whatever  was  said 
about  character  or  quality  of  the  goods ;  that  the  plaintiffs' 
trunk  of  samples  was  sent  up  to  Mr.  Bull  and  he  selected 
the  goods  in  Mr.  Entz's  absence,  nothing  being  discussed 
between  them  but  price. 

After  the  goods  were  delivered  the  defendants  retained 
them  some  two  months  without  examination,  but  then,  dis- 
covering that  the  goods  were  not  equal  to  the  sample  in 
quality  and  texture,  but  were  tender  and  rotten  throughout, 
notified  plaintiffs  that  they  held  the  goods  subject  to  their 
order.     The  plaintiffs,  denying  that  there  was  a  warranty 
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in  the  sale  of  the  goods,  insisted  that  the  defendants  were 
bound,  as  in  the  case  of  ordinary  executory  contracts,  to 
examine  and  return  the  goods  at  once  if  found  to  be  un- 
merchantable;  and  that,  having  retained  them  without 
examination,  their  acceptance  of  the  goods  was  to  be 
assumed,  and  their  right  to  reclamation  was  gone. 

Defendants  claimed  that  their  acceptance  of  the  goods 
and  retaining  them  without  examination  was  induced  by 
the  act  of  the  plaintiff  in  sending  to  them,  immediately 
prior  to  the  delivery,  sample  cards  with  samples  cut  from 
the  cloth  in  each  bale,  and  purporting  to  represent  the 
cloth  in  bale,  and  that  such  samples  were  of  sound  mer- 
chantable goods  and  were  false  representations  as  to  the 
quality  of  the  goods  in  the  bales.  This  false  representa- 
tion, it  was  claimed,  induced  the  acceptance  of  the  goods. 
Mr.  Entz  testified  that  he  understood  the  samples  to  be 
samples  cut  off  the  respective  bales  of  goods,  exhibiting  the 
character  and  quality  of  the  goods  in  such  bales,  and  that 
he  sent  them  to  Mr.  Bull,  at  his  request.  They  were  cut 
off  the  end  of  the  piece  and  delivered  with  the  cases.  In 
this  instance,  at  Mr.  Bull's  request,  they  were  delivered 
before  the  cases. 

The  Judge  left  the  case  to  the  jury  on  two  questions  of 
fact :  1st,  was  there  a  warranty ;  2d,  were  the  defendants 
prevented  from  making  an  examination  of  the  goods  by  the 
sending  of  the  sample  cards.  The  jury  were  directed  to 
find  specially  on  the  question  of  warranty ;  and  therefore 
to  the  question,  "Did  Entz  say  to  Bull  the  goods  that  were 
to  be  furnished  would  be  equal  in  quality  to  the  small  pieces 
of  goods  that  were  exhibited  when  the  goods  were  ordered?" 
they  answered,  "  Yes." 

The  jury  stated  also  that  they  found  "for  defendants  for 
the  amount  of  goods  claimed  to  be  damaged  at  purchase 
price,  $3.25  per  yard,  same  to  be  returned,  less  amount  of 
plaintiffs  claim ;  l,970f  yards,  at  $3.25,  $6,464.53— $2.11fr 
=  $4,286.53,  for  defendants. 

The  plaintiffs  asked  a  reversal  on  the  grounds  that:  1st, 
there  was  no  proof  of  warranty ;    2d,  no  fraud  in  inducing 

Vol.  XI.— 22 

Digitized  by  LjOOQIC 


338  COURT  OF  COMMON  PLEAS. 

Brigg  v.  Hilton. 

acceptance ;  3d,  errors  in  rulings  upon  the  trial ;  4th,  unau- 
thorized and  irregular  verdict. 

Blumenstiel  £  Hirsch,  for  appellants. — The  testimony  did 
not  establish  any  warranty  or  sale  by  sample.  To  consti- 
tute a  warranty  it  must  appear  that  the  affirmation  was 
intended  'by  the  parties  as  a  warranty.  The  representation 
must  be  one  which  the  defendants  relied  upon,  and  not  one 
which  the  parties  understood  as  a  mere  expression  of  opin- 
ion (Warren  v.  Van  Pelt,  4  E.  D.  Smith  205;  Sweet  v.  Col- 
gate,  20  Johns.  196 ;  Seixas  v.  Woods,  2  Caines  48 ;  Snell  v. 
Moses,  1  Johns.  96  ;  Holden  v.  Dakin,  4  Johns.  421 ;  Van 
Riper  v.  Ackerman,  3  E.  D.  Smith  58  ;  Q-urney  v.  Atlantic 
$c.  R.  R.  Co.,  58  N.  Y..358;  Greenthal  v.  Schneider,  52 
How.  Pr.  133 ;  Dutchess  Co.  v.  Harding,  49  N.  Y.  323  ;  Law- 
ton  v.  Keil,  61  Barb.  558 ;  Reed  v.  Randall,  29  N.  Y.  360 ; 
Q-aylord  Manuf.  Co.  v.  Allen,  53  N.  Y.  515 ;  Dounce  v.  Dowe, 
64  N.  Y.  411).  Every  sale  by  the  exhibition  of  the  article 
sold  is  not  necessarily  a  sale  by  sample  in  the  technical 
sense,  any  more  than  an  affirmation  is  necessarily  a  war- 
ranty (Beirne  v.  Bow,  5  N.  Y.  99;  Waring  v.  Mason,  18 
Wend.  434 ;  Bartlett  v.  Hoppoch,  34  N.  Y.  118). 

There  being  then  no  evidence  that  the  sale  was  by  sample, 
or  that  there  was  any  warranty — and  it  being  conceded  that 
this  was  an  executory  contract  for  the  sale  of  merchandise, 
not  then  in  existence,  there  was  an  implied  warranty  that 
the  goods  would  be  of  a  merchantable  character.  This, 
however,  became  waived,  by  the  defendants  not  examining 
them  within  a  reasonable  time  after  opportunity  so  to  do,  as 
well^s  by  accepting  or  paying  for  the  goods ;  likewise  this 
implied  warranty  is  waived  by  defendants  keeping  the  goods 
and  treating  them  as  their  own.  The  implied  agreement 
that  the  goods  would  be:  merchantable  being  a  part  of  the 
contract,  and  not,  like  a  warranty,  collateral  to  it,  the  defend- 
ant, by  not  rescinding  the  contract  in  a  reasonable  time,  or 
by  accepting  them,  stipulates  that  the  merchandise  is  fit  and 
suitable,  and  he  will  not  be  heard  afterwards  to  deny  it 
(Reed  v.  Randall,  29  N.  Y.  358 ;  Beck  v.  Sheldon,  48  N.  Y. 
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373 ;  Bounce  v.  Bowe,  64  N.  Y.  411 ;  Gaylord  Manuf.  Co.  v. 
Allen,  53  N.  Y.  515 ;  Greenthal  v.  Schneider,  52  How.  Pr. 
133  ;  Gurney  v.  Atlantic  $c.  R.  R.  Co.,  58  N.  Y.  358 ;  War- 
ren v.  Van  Pelt,  3  E.  D.  Smith  202 ;  Story  on  Sales,  §§  404, 
408;  Shauler  on  Sales,  408).  Further,  it  appears  that  the 
defects  were  patent,  could  be  ascertained  on  inspection,  and 
there  was  no  difficulty  in  examining  the  goods  on  their 
receipt  by  the  defendants,  had  they  been  inclined  so  to  do 
(See  Barnard  v.  Kellogg,  10  Wall.  387 ;  Salisbury  v.  Steiner, 
19  Wend.  158 ;  Gaylord  Manuf.  Co.  v.  Allen,  53  N.  Y.  515; 
Butchess  Co.  v.  Harding,  49  N.  Y.  324 ;  Hargous  v.  Stone,  5 
N.  Y.  73 ;  Howard  v.  Hoey,  23  Wend.  350 ;  Benjamin  on 
Sales,  §  652.  Same  effect,  Morse  v.  Brachett,  98  Mass.  207; 
Bartlett  v.  Brake,  100  Mass.  176 ;  Warren  v.  Van  Pelt,  4 
E.  D.  Smith  202;  Greenthal  v.  Schneider,  52  How,  Pr.  133; 
Vischer  v.  Greenbank  Alkali  Co.,  11  Hun  159 ;  Weaver  v. 
Wiener,  51  Barb.  638). 

The"  verdict  was  irregular  and  improper.  It  proceeded 
upon  the  doctrine  of  rescission  of  contract,  and  awarded  a 
return  of  the  goods  upon  which  the  counter-claim  was 
based ;  instead  of  awarding,  as  damages  for  the  pretended 
breach  of  warranty,  on  which  only  defendants'  claim  is 
based,  the  difference  between  the  value  of  the  goods  as  it 
would  have  been  if  they  were  as  they  were  warranted,  and 
the  actual  condition  of  the  goods  (  Voorhees  v.  Earl,  2  Hill 
288,  affirmed  in  Miller  v.  Eno,  14  N.  Y.  597,  600;  Gary 
v.  Gruman,  4  Hill  625 ;  Batten  v.  Bavis,  Hill  &  D.  Supp.  9 ; 
Comstock  v.  Hutchinson,  10  Barb.  211 ;  Roberts  v.  Carter, 
28  Barb.  462;  Prentice  v.  Bike,  6  Duer  220 ;  Richardson  v. 
Marde,  53  Barb.  601 ;  5  Hill  472 ;  Milburn  v.  Belloni,  34 
Barb.  607 ;  Pales  v.  McKeon,  2  Hilt.  53 ;  Sedgwick  on  Meas- 
ure of  Damages  290.  See  Voorhees  v.  Earl,  38  Am.  Dec, 
588,  and  note  to  s.  c.  2  Hill  288). 

Again,  there  is  no  evidence  that  the  goods  were  absolutely 
worthless — nor  any  evidence  whatever  that  the  plaintiffs 
warranted  them  to  be  fit  for  the  purposes  alleged — for  cloak- 
ings ;  and  hence,  even  on  this  theory,  the  verdict  is  wrong 
and  against  the  evidence  and  the  law  (Hargous  v.  Ablon,  3 
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Duer  406 ;  Roberts  v.  Carter,  28  Barb.  462 ;  Milburn  v.  Bel- 
loni,  34  Barb.  607 ;  Seixas  v.  Woods,  2  Caines  48). 

Henry  H.  Anderson,  for  respondents. — The  goods  having 
been  purchased  for  a  particular  purpose,  stated  at  the  time 
the  contract  was  made,  for  cloakings,  there  was  an  implied 
warranty  that  they  would  be  fit  for  the  purpose,  and  the 
defendants,  the  purchasers,  having  paid  for  the  goods  before 
the  defect  was  discovered,  can  recover  their  damages  (Gau- 
tier  v.  Douglas  Manuf.  Co.,  13  Hun  514 ;  Gurnet/  v:  Atlan- 
tic £c.  R.  R.  Co.,  58  N.  Y.  358).  Where  an  article  is  war- 
ranted as  fit  for  a  certain  purpose,  the  seller  is  liable  for  any 
injury  sustained  by  the  vendee  in  consequence  of  its  unfit- 
ness (Passenger  v.  Thorburn,  34  N.  Y.  634  ;  Milburn  v.  Bel- 
low, 39  N.  Y.  53). 

Acceptance  of  the  goods  and  payment  by  the  vendee  of 
the  contract  price  therefor  do  not  constitute  a  waiver  of  the 
defects  in  the  quality  (Dutchess  Co.  v.  Harding,  49  N.  Y. 
321 ;  Wells  v.  Sdwood,  61  Barb.  238 ;  Day  v.  Pool,  52  N.  Y. 
416). 

Where  a  person  sells  goods  by  sample,  he  is  presumed  to 
warrant  that  the  bulk  is  of  the  same  kind,  and  equal  in 
quality  with  the  sample  in  reference  to  which  the  contract 
is  made.  In  all  executory  contracts,  there  is  an  implied 
warranty  that  the  thing  to  be  delivered  should  not  bear  any 
remarkable  defect,  and  that  if  purchased  for  a  particular 
purpose  it  should  be  fit  for  that  purpose  (Waring  v.  Mar 
son,  18  Wend.  .425;  Gallagher  v.  Waring,  7  Wend.  20; 
Howard  v.  Hoey,  23  Wend.  350;  Beime  v.  Dord,  5  N.  Y.  95; 
Van  Riper  v.  Ackerman,  3  E.  D.  Smith  58).  In  such  case 
no  rescission  of  the  contract  is  necessary,  nor  any  offer  to 
return  the  goods  (Midler  v.  Eno,  14  N.  Y.  597 ;  Rust  v. 
JEckler,  41  N.  Y.  488 ;  Day  v.  Pool,  52  N.  Y.  416 ;  Parks  v. 
Morris  Axe  and  Tool  Co.,  54  N.  Y.  586).  A  purchaser  of 
goods  is  not  bound  to  return  them  in  order  to  entitle  him  to 
damages  for  a  breach  of  warranty.  He  may  claim  damages 
in  an  action  against  him  for  the  price,  and  his  defense  will 
not  be  barred  by  the  continued  possession  of  the  goods,  by 
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delay  in  giving  notice  to  the  vendor,  nor  even  by  omitting 
altogether  to  give  such  notice,  and  using  or  selling  the  prop- 
erty. These  matters  only  affect  the  measure  of  damages 
(Benaud  v.  Peck,  2  Hilt.  137 ;  Day  v.  Pool,  52  N.  Y.  416 ; 
Muller  v.  Eno,  14  N.  Y.  597). 

J.  F.  Daly,  J. — [After  stating  the  facts  as  above.] — 
Upon  an  executory  sale  of  goods,  there  may  be  an  express 
warranty  of  quality,  and  the  vendee  may  recover  damages 
for  breach  of  the  warranty  without  returning  the  goods. 
An  express  agreement  that  the  goods  to  be  manufactured 
shall  be  equal  in  quality  and  characteristic  in  every  respect 
to  other  goods  exhibited  at  the  time,  is  a  warranty,  and 
collateral  to  the  contract  of  sale. 

The  presiding  judge  correctly  held,  therefore,  that  the 
testimony  of  defendants'  witness,  Bull,  established  the  war- 
ranty, and  left  to  the  jury  the  question  of  fact  as  to  whether 
his  testimony  or  Entz's  was  to  be  credited.  As  the  jury 
found  there  was  a  warranty,  defendants  were  entitled  to  their 
damages,  although  they  had  retained  the  goods  (J)ay  v. 
Pool,  52  N.  Y.  416). 

The  question  as  to  whether  the  acceptance  of  the  goods 
was  induced  by  a  false  representation  of  the  vendor,  is  of 
no  importance  on  this  appeal,  as  it  was  of  no  consequence 
unless  there  was  no  warranty;  for  it  is  advanced  as  a 
reason  for  taking  this  case  out  of  the  rule  as  to  executory 
sales,  and  for  excusing  a  prompt  examination  and  return  of 
the  unmerchantable  goods  delivered  (see  opinion  General 
Term  in  this  case,  10  Daly  292). 

There  was  no  error  in  the  rulings  on  the  trial  calling  for 
a  reversal  of  the  judgment.  The  plaintiffs  excepted  to  al- 
lowing Mr.  Bull  to  answer  the  question,  whether  the  goods 
were  of  any  value  as  cloakings,  on  the  ground  that  there 
was  no  warranty  that  the  goods  were  fit  for  cloakings.  The 
evidence  of  plaintiffs  themselves,  however,  was  that  the 
goods  were  intended  for  ladies'  cloakings,  and  were  sold  as 
fancy  cloakings  and  invoiced  as  such.     The  evidence  was 
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also  admissible  on  the  question  of  value.  Besides,  the  evi- 
dence was  given  without  objection  twice  before  in  stronger 
terms  by  the  same  witness.  There  was  no  error,  therefore, 
in  overruling  the  objection  to  it. 

Plaintiffs  excepted  to  the  court's  refusal  to  allow  them 
to  ask  Mr.  Bull,  on  cross-examination,  what  he  said  to  Mr. 
Entz  after  the  delivery  of  the  goods,  and  two  or  three  weeks 
before  the  trial,  when  Mr.  Entz  went  up  to  defendant's 
place  to  look  at  the  damaged  goods.  This  question  was 
properly  disallowed.  It  was  not  proper  in  cross-examination, 
as  Mr.  Bull  had  not  been  examined  on  that  point  on  his  ex- 
amination in  chief.  It  was  not  admissible  against  'defend- 
ants as  an  admission,  because  he  was  not  a  party  to  the 
action.  If  the  object  was  to  impeach  his  testimony,  the 
proper  question  was  not  put.  He  should  have  been  asked 
whether  he  made  a  particular  statement,  specifying  what 
it  was.  But  the  error,  if  any,  was  cured,  for  plaintiffs  had 
the  benefit  of  the  proof  afterwards,  when  Mr.  Entz  went 
on  the  stand  and  stated  all  that  then  occurred  between  Bull 
and  himself. 

The  exceptions  to  the  ruling  allowing  Mr.  Gaffikin,  a 
witness  for  defendants,  to  compare  the  goods  delivered  with 
the  sample  cards  sent  just  prior  to  such  delivery,  are  not 
well  taken.  The  evidence  was  pertinent  on  the  question  of 
alleged  false  representations  to  induce  acceptance  of  the 
goods. 

The  exception  to  the  disallowance  of  plaintiffs'  question 
to  their  own  witness,  Brigg,  as  to  the  cost  of  the  goods  on 
the  other  side,  is  not  well  taken.  It  was  not  competent  on 
the  question  of  value,  and  could  not  affect  any  other  issue. 

As  to  the  verdict :  the  jury,  in  bringing  in  their  verdict, 
stated  that  the  goods  in  question  should  be  returned.  This 
was  mere  surplusage,  and  could  be  disregarded.  The 
amount  of  the  verdict  was  within  the  evidence.  The  jury 
allowed  for  1,970|  yards  as  wholly  worthless  out  of  2,877J 
yards  sold.  The  testimony  of  the  experts,  Muller,  Tiede- 
man  and  Maxwell,  showed  a  greater  damage. 
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The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Van  Brunt,  J.,  concurred. 

Beach,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


Thb  Chatham  National  Bank  of  New  York,  Appel- 
lant, against  Oscar  J.  Hochstadter,  Respondent. 

(Decided  January  12th,  1888.) 

An  attorney-at-law,  employed  to  collect  a  claim,  received  in  payment  of  it 
a  check  payable  to  the  order  of  his  client,  to  whom  he  sent  the  check, 
demanding  at  the  same  time  a  certain  amount  as  his  compensation, 
which  the  client  refused,  whereupon  the  attorney  took  away  the  check. 
After  two  or  three  times  sending  it  to  the  client  with  the  same  demand, 
and  taking  it  away  upon  a  like  refusal,  the  attorney  endorsed  the  check  m 
the  name  of  the  client,  by  himself  as  "  attorney,"  and  deposited  it  to  his 
own  credit  in  a  bank  in  which  he  kept  an  account,  from  which  he  after- 
wards drew  the  money.  Held,  that  such  indorsement  was  without 
authority  and  fraudulent,  and  that  the  bank  in  which  the  check  was 
deposited,  having  collected  it  from  and  afterwards  refunded  the  amount 
of  it  to  the  bank  on  which  it  was  drawn,  might  recover  the  amount  from 
the  attorney. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York,  affirming  a  judg- 
ment of  that  court  entered  upon  a  dismissal  of  a  complaint 
at  a  trial  by  the  court  without  a  jury. 

The  facts,  as  averred  in  the  complaint  and  proved  on  the 
trial,  were  as  follows :  Defendant  Hochstadter,  as  attorney* 
at-law,  received  from  James  R.  Hills  his  check  upon  the 
Chemical  National  Bank  for  $120,  dated  May  1, 1878,  pay- 
able to  the  order  of  George  W.  Bruce.     This  check  was 
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given  by  Hills  in  payment  of  a  claim  held  by  Bruce  against 
one  Fairchild,  an  insolvent.  The  defendant  Hochstadter 
received  the  check  as  attorney-at-law  for  Mr.  Bruce  in  the 
collection  of  the  claim,  that  is  to  say  he  drew  up  a  statement 
of  the  claim,  procured  Mr.  Bruce's  proof  to  it,  sent  it  to 
Hills,  and  got  Hills'  check  to  the  order  of  Bruce.  There 
was  a  dispute  on  the  trial  as  to  whether  Bruce  had  em- 
ployed him  to  act  in  this  matter,  but  the  complaint  alleged 
that  he  was  attorney-at-law  for  Bruce  in  receiving  the  check, 
and  that  fact  is  to  be  deemed  established  as  far  as  this 
action  is  concerned. 

Hochstadter  claimed  a  commission  of  ten  per  cent,  from 
Bruce  for  collecting  the  claim,  and  on  receiving  Hill's 
check  as  aforesaid,  sent  it  to  Bruce  with  a  demand  for  $12. 
Bruce  refused  to  pay,  and  defendant  took  away  the  check. 
It  was  sent  to  Bruce  again  with  a  similar  demand  two  or 
three  times,  and  taken  away  by  defendant  each  time,  as 
Bruce  refused  to  pay  his  bill.  Finally,  after  two  weeks, 
defendant  indorsed  the  check,  "George  W.  Bruce,  per 
Oscar  J.  Hochstadter,  Atty.,"  and  deposited  it  with  the 
plaintiff,  the  Chatham  National  Bank,  to  the  credit  of  the 
account  of  "A.  McFadden,  per  Oscar  J.  Hochstadter, 
Atty.,"  an  account  kept  in  said  bank  by  defendant.  The 
amount  of  the  check  was  credited  to  that  account,  and  sub- 
sequently drawn  out  by  defendant.  The  Chatham  National 
Bank,  in  due  course,  collected  the  check  from  the  Chemical 
National  Bank,  on  which  it  was  drawn  by  Hills,  the  maker. 
The  Chemical  Bank  subsequently  demanded  back  the 
amount  of  the  check  from  the  Chatham  National  Bank,  on 
the  ground  of  forged  indorsement,  and  the  latter  having 
refunded  the  amount  to  the  Chemical  Bank,  and  having 
demanded  it  from  defendant,  brought  this  action  on  his 
refusal. 

The  complaint  charged  that  the  defendant  made  the  in- 
dorsement to  deceive  and  defraud  the  plaintiff,  who  relied 
on  the  representation  that  he  was  attorney  in  fact  of  Bruce, 
whereas  he  was  not  such  attorney,  nor  authorized  to  indorse 
for  Bruce. 
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The  justice  who  tried  the  cause  found  that  the  defend- 
ant, as  attorney-at-law,  under  the  circumstances  of  the  case, 
was  authorized  and  had  a  right  to  indorse  the  check  and 
deposit  and  receive  the  pay  thereon  ;  that  he  acted  in  good 
faith ;  and  that  plaintiff  had  no  cause  of  action  against 
the  defendant,  and  certainly  not  one  in  fraud ;  and  dis- 
missed the  complaint.  From  the  judgment  for  defendant" 
entered  thereupon,  plaintiff  appealed  to  the  General  Term 
of  the  Marine  Court,  which  affirmed  the  judgment,  and 
from  that  decision  plaintiff  appealed  to  this  court. 

Sandford  S.  Steele,  for  appellant. — Defendant  had  no 
right  to  indorse  the  check  in  the  name  of  George  W.  Bruce. 
An  attorney  to  make  a  collection  has  no  right  to  receive  a 
check,  note,  or  anything  but  money  (Weeks  on  Attorneys 
§  232;  Fellows  v.  Northrup,  39  N.  Y.  121;  Heyman  v.  Bin- 
inger,  1  Abb.  N.  C.  317 ;  Commissioners  $c.  v.  Rose,  1  De- 
saus.  Ch.  461 ;  Smock  v.  Bade,  5  Randolph  639).  If  defend- 
ant had  no  right  or  authority  to  receive  the  check  as 
attorney  for  Bruce,  a  fortiori  he  had  no  right  to  indorse  it 
as  such  attorney  (Hogg  v.  Snaith,  1  Taunt.  347,  and  cases 
cited ;  also  Filley  v.  Gilman,  34  Super.  Ct.  340 ;  Millard  v. 
Bank  of  the  Republic,  Wash.  L.  Rep.  6  Alb.  L.  J.  54; 
Holtzinger  v.  National  Corn  Exchange  Bank,  6  Abb.  Pr. 
N.  S.  292;  affirmed  by  Court  of  Appeals,  Feb.  7th,  1871; 
Gardner  v.  Baillie,  6  T.  R.  591 ;  Murray  v.  Fast  India  Co., 
5  Barn.  &  Aid.  617 ;  Hay  v.  Goldsmith,  cited  in  Hogg  v. 
Snaith,  supra ;  and  see  Graham  v.  United  States  Sav.  Inst., 
46  Mo.  186).  The  relation  of  attorney  and  client  is  that  of 
agent  and  principal  in  law  matters  exclusively,  and  the 
law  of  agency  applies  (Wharton  on  Agency,  580 ;  40  Barb. 
521;  2  Brown  &  H.  Comm.  19;  3  Blackst.  Coram.  25). 

This  was  a  fraudulent  indorsement.  Defendant,  knowing 
that  his  action  in  taking  the  check  was  repudiated,  and  that 
he  had  no  authority  from  the  payee  to  indorse  it,  indorsed 
the  check  as  attorney,  knowing  it  would  be  understood 
as  attorney  in  fact,  though  he  claims  to  have  meant  only 
attorney-at-law.     This  subterfuge  cannot  avail  (Johnson  v. 
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Hathone,  12  Abb.  App.  Dec.  465).  Ignorance  on  the  sub- 
ject, if  ignorance  existed,  would  not  excuse  him  (Craig  v. 
Ward,  3  Keyes  387;  Bennet  v.  Judson,  21  N.  Y.  238; 
Twitchell  v.  Bridge,  42  Vt.  68 ;  Smith  v.  Richards,  13  Pet. 
26,  36). 

George  P.  Avery,  for  respondent. — Prima  facie,  Mr. 
Bruce  expected  defendant  to  receive  the  payment  in  cash 
(Wharton  on  Agency,  §§  580-583).  Had  he  received  pay- 
ment in  cash  he  would  have  had  a  right  to  have  deducted 
his  pay  (Dunlap's  Paley  on  Agency  131,  note  a,  and  cases 
cited),  and  the  balance  would  have  been  Mr.  Bruce's.  Had 
he  taken  a  check  payable  to  his  own  order,  he  could  have 
drawn  the  money  from  the  bank,  and  the  money,  taking  out 
his  fees,  would  have  been  Bruce's.  The  mode  of  payment 
adopted  was  only  equivalent  to  this.  Having  the  check 
certified  was  equivalent  to  payment  (Mead  v.  Merchants 
Bank  of  Albany,  25  N.  Y.  147).  Mr.  Bruce  did  not  demand 
cash.  He  sanctioned  the  taking  of  the  check.  The  check 
had  become  a  payment  of  the  claim  (Livingston  v.  Madcliff, 
6  Barb.  201). 

.  Defendant  cannot  be  deprived  of  his  lien  or  of  his  right 
to  enforce  it  (Shackleton  v.  Howard,  20  How.  Pr.  39).  The 
indorsement  of  this  certified  check  was  only  a  mode  of  con- 
verting the  check  into  cash,  and  thus  enforcing  his  lien. 

J.  P.  Daly,  J. — [After  stating  the  facts  as  above.] — An 
attorney-at-law,  employed  to  collect  a  claim,  who  receives 
in  payment  thereof  a  check  payable  to  the  order  of  his 
client,  has  no  authority  to  indorse  it  in  his  client's  name 
and  cash  it.  The  power  to  indorse  checks  and  bills  must 
be  expressly  conferred  (Filly  v.  Oilman,  34  Super.  Ct.  339). 

A  power  of  attorney  to  collect  moneys  due  and  to  com- 
pound, discharge  and  give  releases  therefor,  does  not  autho- 
rize the  attorney  to  indorse  a  bill  drawn  to  the  order  of  his 
principal  (Hogg  v.  Snaith,  1  Taunt.  347 ;  Murray  v.  Hast 
India  Co.,  5  Barn.  &  Aid.  204). 

Nor  does  the  power  to  receive  a  check  in  payment  give 
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the  attorney  the  right  to  assign  it  or  indorse  it,  if  it  be  pay- 
able to  the  order  of  the  principal  (JSoltzinger  v.  National 
Corn  Ex.  Bank,  6  Abb.  Pr.  N.  S.  292;  Graham  v.  U.  S. 
Savings  Inst.,  46  Mo.  186;  Millard  v.  National  Bank  Re- 
public, 4  Nash.  L.  R.  209).  There  is  nothing  in  the  authority 
of  an  attorney-at-law,  as  such,  that  confers  power  to  indorse 
checks,  drawn  to  his  client's  order,  which  he  has  received 
in  payment  of  claims  placed  in  his  hands  for  collection.  On 
the  contrary,  nothing  is  better  settled  than  that  an  attorney- 
at-law  employed  to  collect  a  demand  has  not  even  authority 
to  receive  a  check,  bill  or  note  from  the  debtor  in  payment. 
How,  then,  can  any  authority  to  indorse  such  an  instrument 
be  implied?  And  if  special  authority  were  conferred  on 
him  by  his  client  to  receive  such  an  instrument,  he  would 
not  be  permitted,  as  the  cases  cited  show,  to  indorse  it  in 
his  client's  name,  if  it  were  drawn  to  the  order  of  the  latter. 
It  was  suggested  in  the  court  below  that  the  attorney  of  a 
non-resident  or  absent  client  might  risk  the  loss  of  the  debt 
if  he  had  to  send  the  check  abroad  or  wait  the  client's  re- 
turn. The  sufficient  answer  is  that  the  difficulty  suggested 
need  never  arise;  the  attorney  may  always  refuse  to  re- 
ceive a  check,  and  may  insist  upon  payment  of  the  claim 
in  money. 

An  objection  to  the  recovery  of  the  amount  of  the  check 
in  this  action  is  made  on  the  ground  that  the  complaint 
alleges  fraud  on  the  part  of  the  defendant  in  indorsing  the 
check  as  attorney  for  George  W.  Bruce,  and  collecting  it 
through  his  own  bank ;  and  it  is  claimed  that  the  evidence 
shows  that  defendant  indorsed  the  check  in  good  faith,  upon 
the  supposition  that  he  had  the  right  to  indorse  his  client's 
name.  The  bad  faith  and  fraud  of  the  defendant  are  con- 
clusively proved.  As  an  attorney-at-law,  he  knew  he  had 
no  right  to  indorse  his  client's  name,  not  being  thereto 
authorized  by  his  client.  In  indorsing  as  "  Att'y  "  he  pur- 
posely omitted  to  state  that  it  was  as  attorney-at-law,  but 
left  it  so  in  order  to  deceive  the  bank  into  the  belief  that 
he  was  attorney  in  fact  for  Bruce.  His  account  was  kept 
in  the  name  of  McFadden,  from  whom  he  had  a  power  of 
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attorney,  and  he  knew  that  such  a  power  was  necessary  to 
indorse  checks,  and  that  the  presumption  was  that  he  in- 
dorsed this  check  as  attorney  in  fact,  just  as  he  drew  or 
indorsed  for  McFadden. 

But  the  strongest  evidence  of  his  bad  faith  is  that  he  did 
not  attempt  at  first  to  indorse  and  draw  this  check,  but 
6ent  it  repeatedly  to  Mr.  Bruce,  and  only  after  the  latter 
had  refused  to  pay  his  bill  resorted  to  the  desperate  step  of 
indorsing  it  fraudulently  as  a  pretended  attorney  in  fact 
and  drawing  the  money. 

The  judgment  must  be  reversed,  with  costs  of  this  appeal 
and  of  the  General  Term  of  the  Marine  Court  to  plaintiff, 
and  a  new  trial  ordered,  with  costs  of  the  former  trial  to 
plaintiff  to  abide  event. 

Van  Brunt  and  Van  Hoesen,  JJ.,  concurred. 
Judgment  reversed,  with  costs,  as  directed  in  the  opinion. 


Jefferson  Patten,  Jr.,  et  al^  Appellants,  against  Lo- 
renzo J.  Kavanagh,  Respondent. 

(Decided  January  12th,  1883.) 

The  rule  that  one  partner  cannot  bind  the  other  by  an  instrument  under 
seal,  does  not  apply  to  an  instrument  which  would  be  equally  operative 
without  a  seal ;  as  a  bill  of  sale,  under  seal,  of  partnership  property,  in 
discharge  of  a  partnership  obligation,  without  delivery  of  the  property 
at  the  time;  to  the  effect  of  which  the  seal  adds  nothing. 

Appeal  from  a  judgment  of  a  district  court  in  the  City 
of  New  York. 

The  action  was  brought  to  recover  damages  for  the  con« 
version  by  the  defendant  of  personal  property  claimed  by 
the  plaintiffs. 
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Charles  P.  Daly,  Chief  Justice. — When  the  bill  of  sale 
was  shown  to  Kavanagh  by  the  plaintiffs'  clerk,  Kavanagh 
declared  that  he  would  not  submit  to  it,  that  his  partners 
had  no  authority  to  make  it.  When  Patten  told  him  after- 
wards that  the  plaintiffs  had  bought  the  property  from  his 
two  partners,  in  the  firm  name,  Kavanagh  stated,  "  I  told 
him  I  objected  to  that;  that  it  was  a  strange  proceeding; 
that  they  had  no  right  to  sell  the  property."  And  when 
dispossessed  of  the  premises,  he  got  a  truck  and  carried  the 
property  away  with  him  to  another  place,  which  was  suffi- 
cient evidence  of  a  conversion  to  maintain  an  action  for  a 
tortuous  taking.  The  property  passed,  by  the  bill  of  sale, 
to  the  plaintiffs.  Any  one  of  the  co-partners  has  a  right  to 
apply  the  partnership  effects  in  discharge  of  a  partnership 
obligation.  The  common  law  rule,  that  one  partner  cannot 
bind  the  other  by  an  instrument  under  seal,  does  not  apply 
where  the  agreement  in  writing  would  be  equally  operative 
with  a  seal  or  without  it  (Purviance  v.  Sutherland,  2  Ohio 
St.  478 ;  Tapley  v.  Butterfield,  1  Mete.  [Ky.]  515 ;  1  Collier 
on  Partnership,  by  Wood,  6th  ed.  755  n.  1. 

As  there  was  no  delivery  of  the  property  at  the  time  the 
sale  was  made  by  the  other  two  partners,  any  note  or  mem- 
orandum of  the  contract,  in  writing,  subscribed  in  the  name 
of  the  firm,  would  have  been  sufficient  to  have  satisfied  the 
statute,  and  have  transferred  the  property  to  the  plaintiffs. 
A  seal  would  have  added  nothing  to  the  effect  of  the  con- 
tract. A  sale  like  this,  which  one  partner  may  make  with- 
out the  concurrence  of  his  co-partners,  is  in  no  way  impaired, 
affected  or  changed  in  its  character  because  he  attaches  a 
seal  to  the  writing  which  he  gives  as  evidence  of  the  trans- 
fer of  the  property.  It  is  otherwise,  however,  where  a  seal 
is  essential  to  the  validity  of  a  transaction,  or  where  the 
attaching  of  one  enhances  or  varies  the  nature  of  the  obli- 
gation. In  such  cases  a  partner  cannot  bind  his  co-partner, 
unless  he  has  authority  to  do  so ;  or  it  may  be  implied  from 
the  nature  of  the  business  or  the  recognition  of  the  trans- 
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action  afterwards,  or  of  like  transactions  by  the  other  part- 
ner. Such  a  rule  has  no  application  to  those  transactions 
in  the  course  of  the  partnership  business,  where  one  partner 
is,  from  the  nature  of  the  relation,  authorized  to  do  what- 
ever the  others  may  do  ;  such  as  buying,  selling,  or  apply- 
ing the  partnership  effects  in  discharge  of  the  partnership 
debts ;  and  if  a  seal  be  attached  by  him  to  a  writing  in  such 
a  transaction,  which  was  not  at  all  essential,  the  attaching 
of  one  does  not  bring  the  instrument  within  the  reason  or 
operation  of  the  rule  above  stated. 

The  judgment  should  therefore  be  reversed. 

Van  Hoesen,  J.,  concurred. 

Judgment  reversed. 


William  Pease,  Respondent,  against  The  Delaware, 
Lackawanna  and  Western  Railroad  Company, 
Appellant. 

(Decided  January  12th,  1883.) 

After  a  railroad  train  has  been  stopped  for  the  sole  purpose  of  putting  off 
a  passenger  because  of  his  faclious  refusal  to  pay  the  fare,  he  has  not 
the  right  to  tender  the  fare  and  continue  his  trip ;  even  though  the  train 
has  proceeded  but  a  short  distance  from  and  is  still  within  the  limits  of 
an  ordinary  stopping  place. 

Appeal  from  a  judgment  of  this  court  entered  on  the 
verdict  of  a  jury  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  plaintiff  was  a  passenger  on  January  1st,  1881,  on 
defendant's  railroad  from  Hoboken  to  Montclair.  He  gaye 
the  conductor  of  the  train  a  ticket  for  a  passage  from  Mont- 
clair to  New  York.  The  conductor  refused  to  receive  it 
and  demanded  his  fare.     The  plaintiff  refused  to  pay  fare, 
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and  the  conductor  directed  the  brakeman  to  put  him  off. 
The  latter  did  so  in  spite  of  active  resistance  from  plaintiff. 
While  they  were  engaged  in  putting  him  off,  and  before  he 
was  ejected,  plaintiff  offered  to  pay  his  fare,  but  the  con- 
ductor refused  to  take  it. 

This  dispute  between  the  plaintiff  and  the  conductor 
commenced  while  the  train  was  in,  or  near,  the  tunnel 
beyond  Hoboken.  The  train  then  stopped  at  a  regular 
stopping  place  just  before  it  reached  the  Midland  road.  It 
had  started  to  go  again  when  the  conductor  pulled  the  bell 
and  stopped  it  to  put  plaintiff  off. 

The  judge  who  presided  at  the  trial  charged  the  jury 
that  the  ticket  tendered  by  plaintiff  did  not,  entitle  him  to 
a  passage  from  Hoboken  to  Montclair,  and  that  the  con- 
ductor had  the  right  to  demand  plaintiffs  fare,  and  if 
plaintiff  refused  it,  to  remove  him  from  the  car  without 
unnecessary  force ;  but  that,  as  the  cars  had  stopped  at  a 
regular  stopping  place,  the  conductor,  although  the  ejection 
of  plaintiff  from  the  car  had  commenced,  should  have  re- 
ceived the  fare  when  plaintiff  offered  it,  and  not  persisted 
in  the  effort  to  remove  him,  and  that  for  the  removal  after 
that  the  company  was  responsible.  The  defendant's  coun- 
sel called  the  attention  of  the  court  to  the  testimony  that 
after  the  train  had  stopped  at  its  usual  stopping  place  it 
had  started  on  again,  and  was  stopped  a  second  time  for  the 
express  purpose  of  putting  plaintiff  off.  The  court  did  not 
alter  the  charge  in  that  respect.  Defendant's  counsel  ex- 
cepted to  the  charge  that  after  plaintiff  had  offered  to  pay 
his  fare  the  effort  to  put  him  off  should  not  have  been  per- 
sisted in,  and  that  the  conductor  should  have  taken  the 
fare,  and  that  putting  him  off  after  the  offer  to  pay  his  fare 
was  a  wrongful  act. 

J.  F.  Daly,  J. — [After  stating  the  facts  as  above.] — If 
*he  train  arrived  at  a  regular  stopping  place,  and  while  there 
the  conductor  proceeded  to  eject  a  passenger  for  non-pay- 
ment of  fare,  the  latter  might  offer  to  pay  before  he  was 
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actually  ejected,  and  such  payment  should  be  received. 
But  if  the  stoppage  of  the  train  was  for  the  sole  purpose  of 
putting  the  passenger  off,  and  he  had  rendered  the  stoppage 
necessary  by  a  factious  refusal  to  pay  the  fare,  he  would  not 
have  the  right  to  tender  the  fare  and  continue  his  trip  after 
having  caused  such  an  interruption  {(FBrien  v.  New  York 
Central  $c.  B.  B.  Co.,  80  N.  Y.  236). 

The  evidence  in  this  case  is  that  the  train  had  started  on 
its  way  from  a  regular  stopping  place,  and  was  stopped 
again  for  the  express  purpose  of  putting  plaintiff  off. 
There  was,  therefore,  a  stoppage  of  the  train  for  the  sole 
purpose  of  ejecting  the  plaintiff,  and  he  had  no  right  to 
tender  his  fare  afterwards,  for  he  had  forfeited  his  right  to 
continue  his  journey  (Hibbard  v.  New  York  ft  Erie  B.  B. 
Co.,  15  N.  Y.  455).  It  can  make  no  difference  in  principle 
whether  the  train  has  proceeded  a  longer  or  shorter  distance 
when  it  is  stopped  again,  nor  whether  the  second  stoppage 
was  made  while  it  was  within  the  limits  of  the  ordinary 
stopping  place.  It  is  the  fact  that  a  stop  has  to  be  made 
through  the  pertinacity  of  the  passenger  in  wrongfully 
refusing  his  fare  that  determines  the  question. 

The  charge  seems  to  me  to  be  erroneous  in  disregarding 
the  facts  of  the  case  which  called  for  the  application  of  the 
principle.     There  was  no  conflict  of  evidence  on  this  point. 

The  plaintiff  says  that  the  train  did  not  go  on  after  the 
time  they  took  hold  of  him  till  he  was  put  off.  This  was 
undoubtedly  so.  They  stopped  to  put  him  off  and  started 
again  after  he  was  off.  But  this  was  the  second  stoppage. 
The  witness  Kearney  saw  the  train  just  at  the  time  of  the 
ejection  of  the  plaintiff.  The  train  came  to  a  standstill 
then,  and  did  not  start  again  till  after  the  ejection.  This  is 
not  a  contradiction  of  the  positive  testimony  of  several  wit- 
nesses as  to  two  stoppages.  Kearney  only  saw  the  one  that 
was  made  for  the  purpose  of  ejecting  plaintiff.  The  plaint-- 
iff  himself  states  that  the  conductor  pulled  the  bell  to  stop 
and  put  him  off. 

The  judgment  and  order  should  be  reversed  with  costs  of 
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this  appeal  to  defendant  to  abide  event,  and  a  new  trial 
ordered,  with  costs  of  former  trial  to  abide  event. 

Van  Bbunt,  J. — I  concur  in  the  result. 

Beach,  J. — I  concur. 

Judgment  and  order  reversed,  with  costs  of  appeal  to 
defendant  to  abide  event,  and  new  trial  ordered,  with  costs 
of  former  trial  to  abide  event. 


Elisha  G.  Selchow  et  al,  Respondents,  against  James 
S.  Baker  et  aZ.,  Appellants. 

(Decided  January  12th,  1883.) 

Card  board  on  which  pictures  of  animals,  birds  and  other  objects  were 
printed,  was  cut  into  strips,  on  each  of  which  was  a  part  of  a  picture, 
and  which  constituted  games  or  puzzles,  to  which  the  terms  "  sliced 
animals,"  " sliced  birds,"  or  "sliced  objects"  were  applied,  according 
to  the  subjects  of  the  pictures.  Held,  that  these  were  arbitrary  words, 
in  no  manner  descriptive  of  the  articles,  and  might  be  protected  as  trade- 
marks. 

Appeal  from  an  order  of  this  court  continuing  a  pre- 
liminary injunction. 

The  facts  are  stated  in  the  opinion. 

Samuel  A.  Blatchford  and  William  D.  Guthrie,  for  appel- 
lants.— The  defendants  have  as  much  right  as  the  plaintiffs 
have  to  manufacture  and  sell  the  games  and  puzzles  referred 
to  in  the  complaint.  Unless  protected  by  the  operation  of 
a  statute,  a  party  has  no  exclusive  property  in  any  goods 
manufactured  by  him,  so  that  he  is  entitled  to  manufacture 
them  to  the  exclusion  of  anyone  else.     Otherwise,  any  per- 
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son  manufacturing  any  goods  would  have  a  perfect  monop- 
oly in  the  manufacture  and  sale  of  those  goods.     Monopo- 
lies in  anything  are  against  common  right,  contrary  to  public 
policjr,  and  void  at  common  law  {Canal  Co.  v.   Clarke  13 
Wall.  311,  323;  Codington's  Dig.  of  Trademarks,  §  34; 
Thomson  v.    Winchester,  19  Pick.   214,    216).     The   same 
principle  runs  through  all  the  cases  (See  1  Rol.  4;   Case  of 
the  Monopolies,  11  Coke  84  b,  86  b ;  1  Hawk.  P.  C.  c.  80, 
§  15;  East  India  Co.  v.  Sandys,  Skin.  169;  Company  of 
Stationers  v.  Parker,  Id.  233 ;   Rex  v.  Waddington,  1  East 
143,  167 ;  Perie  v.   Corporation  of  Dundas,  29  Upp.  Can. 
Q.  B.  407 ;  Norwich  Gas  Light  Co.  v.  Norwich  City  Gas  Co., 
25  Conn.  19 ;   Chicago  v.  Rumpff,  45  111.  90 ;   Hudson  v. 
Thorn,  7  Paige  261;  Slaughter  House  Cases,  16  Wall.  102; 
Browne  on  Trademarks  §  35).     It  follows,  therefore,  that 
the  plaintiffs,  unless  protected  by  a  patent,  or  by  a  copyright 
of  the  design  of  the  pictures   on   the   games   or   puzzles 
described,  which  they  do  not  allege,  have  no  special  prop- 
erty in  such  games  or  puzzles.     The  defendants  have  a  per- 
fect right  to  sell  these  games,  and  the  plaintiffs'  claim  of 
priority  of  invention  has  no  force  under  the  circumstances. 
The  office  of  a  trade-mark  is  to  point  out  distinctly  the 
origin  or  ownership  of  the  articles  to  which  it  is  affixed,  or 
in  other  words,  to  give  notice  who  was  the  producer.     A 
generic  name  or  a  name  merely  descriptive  of  an  article  of 
trade,  of  its  qualities,  ingredients,  nature,  manner  of  use,  or 
characteristics,  cannot  be  employed  as  a  trade-mark,  and 
the  exclusive  use  of  it  be  entitled  to  legal  protection ;  a 
person  has  no  right  to  appropriate  a  sign  or  symbol  which, 
from  the  nature  of  the  facts  it  is  used  to  signify,  others  may 
employ  with  equal  truth,  and  therefore  have  an  equal  right 
to  employ  for  the  same  purpose  {Canal  Co.  v.  Clark,  13 
Wall.  311;  Amoskeag  Manuf.  Co.  v.  Spear,  2   Sandf.  Ch, 
599;  Manufacturing  Co.  v.  Trainer,  101  U.  S.  51;   Grinder 
v»  Kinney  Tobacco  Co.,  12  Fed.  Rep.  782;   Congress  Spring 
Co.  v.  High  Rock  Spring  Co.,  45  N.  Y.  291,  295 ;  Newman 
v.  Alvord,  51  N.  Y.  189,  193 ;  Caswell  v.  Davis,  58  N.  Y. 
223,  233 ;  Popham  v.    Cole,  66  N.  Y.  69,  75 ;  Dmibar  v. 
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Glenn,  42  Wk  118,  137;  Marshall  v.  Pinkham,  52  Wis. 
572,  578).  This  doctrine  has  been  fully  recognized  by  this 
court  {Town  v.  Stetson,  5  Abb.  Pr.  N.  S.  218,  affirmed 
3  Daly  53;  Ayer  v.  Rushton,  7  Daly  9);  and  has  been 
applied  in  numerous  cases  (Corwin  v.  Daly,  7  Bosw.  222; 
Choynski  v.  Cohen,  39  Cal.  501 ;  Burke  v.  Cassin,  45  Cal. 
467 ;  Singleton  v.  Bolton,  3  Dougl.  293 ;  Thomson  v.  Win- 
chester, 19  Pick.  214 ;  Wolfe  v.  Ghoulard,  18  How.  Pr.  64 ; 
Bininger  v.  Wottles,  28  How.  Pr.  206 ;  Q-odilott  v.  Hazard, 
49  How.  Pr.  5;  Raggett  v.  Findlater,  Eng.  L.  R.  17  Eq.  29  ; 
Town  v.  Stetson,  3  Daly  53 ;  Larabee  v.  Lewis,  25  Alb. 
L.  J.  203 ;  G-ilman  v.  Hunniwell,  122  Mass.  139 ;  ^yZor  v. 
amies,  59  N.  Y.  331 ;  Hecht  v.  Porter,  6  Pacific  C.  L.  J. 
569;  Van  Beil  v.  Prescott,  82  N.  Y.  630;  JJwrton  v.  Strat- 
ton,  12  Fed.  Rep.  696).  The  same  rules  are  laid  down  in 
the  leading  text  books  on  trade-marks,  namely,  Browne, 
Upton,  Cox  and  Coddington  :  and  were  recognized  and  fol- 
lowed by  the  United  States  Patent  Office  while  the  act  of 
Congress  relating  to  the  registration  of  trade-marks  was  in 
force,  and  before  it  was  declared  unconstitutional  (Browne 
on  Trade-marks,  §§  134,  135,  136,  164;  and  see  Codding- 
ton's  Dig.  of  Trade-marks,  365  et  seq).  The  cases  of  Wier 
V.Abrahams,  (82  N.  Y.  519),  and  Smith  v.  Sixbury,  (25 
Hun  232),  cited  by  the  plaintiffs  as  sustaining  their  claim, 
and  as  limiting  the  decisions  above  cited,  distinctly  recog- 
nize the  rule  which  the  defendants  insist  prevails  in  this 
state — that  mere  words,  to  be  upheld  as  a  trade-mark,  must 
be  purely  arbitrary,  unless  they  are  used  solely  to  indicate 
the  origin  or  ownership  of  the  article  or  fabric  to  which 
they  are  affixed.  The  arbitrary  character  of  the  words 
used  governed  both  decisions. 

The  terms  "sliced  animals,"  "sliced  birds,"  and  "sliced 
objects,"  do  not  indicate  origin  or  ownership  of  the  games 
or  puzzles  upon  and  in  connection  with  which  they  are  used, 
but  are  descriptive  of  the  qualities,  nature,  and  character- 
istics of  the  game  upon  which  they  are  placed,  whatever 
may  have  been  the  intention  of  the  plaintiff.  A  trade-mark 
must  be  considered  in  connection  with  its  subject  matter 
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(Brown  on  Trade-marks  §  66 ;  Upton  on  Trade-marks  22 ; 
Canal  Co.  v.  Clark,  13  Wall.  322;  Ferguson  v.  Mills,  2 
Brews.  314,  317;  Burke  v.  Cassin,  45  Cal.  467,  478;  Rag- 
gett v.  Findlater,  L.  R.  17  Eq.  29,  35 ;  Larabee  v.  Lewis,  25 
Alb*  L.  J.  203;  Van  Beil  v.  Prescott,  82  N.  Y.  630 ;  Ayer 
v.  Rushton,  7  Daly  9;  Burton  v.  Stratton,  12  Fed.  Rep. 
696,  701).  These  terms  are  not  arbitrary  or  fanciful.  Both 
words  in  each  set  of  terms  are  words  in  ordinary  and  com- 
mon use  in  the  English  language.  As  applied  to  each  of 
the  games  described,  being  as  properly  applicable  thereto  in 
describing  the  nature,  quality  and  manner  of  use  of  the 
game,  as  a  shortened  description  conveniently  can  be,  and 
being  placed  upon  games  known  to  the  trade  and  to  the 
public,  these  terms  are  and  must  be  considered  generic 
(Van  Beil  v.  Prescott,  82  N.  Y.  630;  Caswell  v.  Davis,  58 
N.  Y.  223 ;  Larabee  v.  Lewis,  13  Rep.  270 ;  25  Alb.  L.  J. 
203.  See  Raggett  v.  Findlater,  L.  R.  17  Eq.  29;  Town  v. 
Stetson,  3  Daly  53 ;  Q-inter  v.  Kinney  Tobacco  Co.,  12  Fed. 
Rep.  782 ;  Ayer  v.  Rushton,  7  Daly  9 ;  Browne  on  Trade- 
marks §  276 ;  Barnett  v.  Kubler,  10  Annales  de  la  Prop. 
320,  cited  in  Browne  on  Trade-marks  §  166).  Nor  is  the 
claim  of  alleged  intention  to  adopt  fanciful  or  arbitrary 
terms  well  founded. 

The  terms  used  are  merely  abbreviations  of  fuller  descrip- 
tions (Ayer  v.  Rushton,  7  Daly  9).  The  terms  are  generic, 
and  the  known  names  of  the  games  (Thomson  v.  Winchester, 
19  Pick.  214,  216 ;  see  also  Marshall  v.  Pinkham,  52  Wis. 
572 ;  Singleton  v.  Bolton,  3  Doug.  293  ;  Corwin  v.  Daly,  7 
Bosw.  222,  226  ;  Wolfe  v.  Goulard,  18  How.  Pr.  64 ;  Mas- 
sam  v.  J.  W.  Thorley's  Cattle  Food  Co.,  L.  R.  6  Ch.  Div.  574; 
Sherwood  v.  Andrews,  5  Am.  L.  Reg.  N.  S.  588,  591 ;  Fet- 
ridge  v.  Wells,  4  Abb.  Pr.  144). 

There  was  no  proof  that  any  purchaser  had  ever  been 
deceived  by  the  sale  by  defendants  of  the  games  or  puzzles 
under  the  alleged  trade-marks,  while  intending  or  desiring 
to  purchase  games  or  puzzles  manufactured  by  the  plaintiffs. 
And  this  element  has  always  been  recognized  by  the  courts 
as  being  the  gist  of  an  action  for  the  infringement  of  a 
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trade-mark  from  the  first  trade-mark  case  ever  decided, 
Sothern  v.  How  (Cro.  Jac.  47),  until  the  present  day  (See 
Canal  Co.  v.  Clark,  13  Wall.  322).  If  the  terras  used  are 
not  valid  trade-marks,  the  alleged  fraudulent  intent  of  de- 
fendants is  immaterial  (Enoch  Morgan's  Sons  Co.  v.  Trozell, 
89  N.  Y.  292).  In  a  doubtful  case,  where  the  equity  is 
denied,  and  there  has  been  no  trial  on  the  merits,  a  pre- 
liminary injunction  should  not  be  allowed  (American  Gro- 
cers' Pub.  Assoc,  v.  Grocers'  Pub.  Assoc,  51  How.  Pr.  402 ; 
Decker  v.  Decker,  52  How.  Pr.  218). 

Frank  R.  Lawrence  and  Malcolm  R.  Lawrence,  for  respond- 
ents.— The  words  applied  by  the  plaintiffs  to  their  articles 
not  being  essential  to  a  proper  description  of  the  articles, 
but  being  arbitrary  or  fancy  names,  plaintiffs  have  acquired 
the  exclusive  right  to  their  use  (Hier  v.  Abrahams,  82  N.  Y. 
519 ;  Gillett  v.  Esterbrook,  48  N.  Y.  374 ;  Town  v.  Stetson, 
3  Daly  53;  Smith  v.  Sixbury,  25  Hun  232). 

Beach,  J. — The  exceptionally  learned  brief  of  the  appel- 
lants' counsel,  shows  the  question  involved  in  this  appeal  to 
have  been  exhaustively  considered  by  the  courts.  The  legal 
principle  has  been  defined  with  exactness,  leaving  only  a 
contention  whether  or  not  each  case  falls  within  its  bounds. 
The  terms  "  sliced  animals,"  "  sliced  birds,"  and  "  sliced 
objects,"  seem  to  me  arbitrary  words,  applied  by  the  re- 
spondents to  their  manufactures,  and  in  no  manner  descrip- 
tive of  the  articles.  They  would  not  impart  to  anyone 
unacquainted  with  the  games  or  puzzles  the  least  idea  of 
what  they  were.  The  paper  strips  are  not  sliced  animals, 
birds  or  objects,  and  the  words  seem  equally  arbitrary  as 
** pride"  applied  to  segars  or  "303"  to  steel  pens  (Hier  v. 
Abrahams,  82  N.  Y.  519;  Gillott  v.  Esterbrook;  48  N.  Y. 
374). 

Although  lexicographers  may  define  the  verb  "  slice  "  as 
meaning  "  to  cut  into  parts,"  the  other  definitions  "  to  cut 
off  a  thin,  broad  piece,"  "  to  cut  into  pieces  broad  and  flat," 
accord  better  with  popular  usage.      Card-board  cut  into 
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strips,  would  not  naturally  be  termed  sliced  card-board,  and 
if  on  it  were  pictures  of  animals,  the  strips  then  having  on 
each  a  part  of  the  animal  would  not  properly  be  called 
sliced  animals,  even  by  those  knowing  the  pieces  to  consti- 
tute a  game  or  puzzle.  These  designations,  to  a  stranger 
seeking  the  games,  would  themselves  give  no  idea  of  what 
the  box  contained.  In  the  case  of  Van  Beit  v.  Prescott  (82 
N.  Y.  630),  the  exclusive  right  was  denied  plaintiff  to  use 
the  name  "  Rock  and  Rye "  to  designate  a  mixture  com- 
posed of  rock  candy  and  rye  whiskey.  It  is  true  those 
terms  would  not  impart  a  knowledge  of  the  ingredients  of 
the  compound  being  candy  and  whiskey,  yet  they  did  indi- 
cate the  nature,  kind  or  quality  of  the  article.  In  other 
words,  they  belonged  to  the  precise  and  proper  designation, 
and  could  not  be  made  a  trade-mark  by  leaving  out  other 
words  which  when  added  would  give  more  exact  information. 

The  order  should  be  affirmed,  with  costs  and  disburse- 
ments. 

Van  Brunt  and  Van  Hoesen,  JJ.,  concurred. 

Order  affirmed,  with  costs.* 


Thomas  O.  Denny,  Appellant,  against  Joseph  H.  Horton, 

Respondent. 

(Decided  March  15th,  188a) 

A  District  Court  in  the  City  of  New  York  has  power  to  suppress  a  deposi- 
tion taken  #under  a  commission  for  the  examination  of  a  witness  not 
within  the  county,  where  the  commission  has  been  irregularly  issued  or 
executed. 

In  the  affidavit  upon  an  application  by  a  defendant  for  such  a  commission, 
the  name  of  the  witness  was  stated  as  George  C.  Fox,  hut  the  commis- 

*  The  order  entered  upon  this  decision  was  affirmed  by  the  Court  of 
Appeals  June  19th,  18S3  (See  93  X.  Y.  59). 
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tion  was  issued  to  take  the  examination  of  Frank  C.  Fox,  and  was  so 
executed.  Held,  that  an  objection  on  this  ground,  taken  at  the  trial  by 
plaintiff  after  he  had  rested  his  case,  when  the  deposition  was  offered  in 
evidence  by  defendant,  was  too  late,  plaintiff  having  previously  had 
opportunity  to  discover  and  object  to  the  irregularity. 

Appeal  from  a  judgment  of  the  District  Court  in  the 
City  of  New  York  for  the  Sixth  Judicial  District. 

The  facts  are  stated  in  the  opinion. 

William  B.  Gibson,  for  appellant. 

Malcolm  R.  Lawrence,  for  respondent. 

Charles  P.  Daly,  Chief  Justice. — The  provisions  of  the 
Code  which  confer  upon  the  district  courts  the  authority 
to  issue  commissions  for  the  examination  of  witnesses  not 
within  the  county  contemplate  that  in  those  courts  (§§  910, 
911  and  2986)  the  commission  may  be  suppressed  where  it 
appears  by  affidavit  that  it  has  been  improperly  or  irregu- 
larly taken,  or  for  the  other  causes  specified  in  section  910, 
and  confer  upon  the  court?  authority  to  make  an  order  for 
its  suppression  on  the  application  of  the  party  aggrieved, 
upon  notice  to  the  adverse  party.  The  910th  and  911th 
sections  of  the  Code  provide  for  the  suppression  of  commis- 
sions in  the  cases  therein  stated,  and  the  2986th  section 
declares  that  the  deposition  shall  have  the  effect  specified  in 
section  911.  These  sections,  taken  together,  indicate,  I 
think,  that  the  remedy  for  the  suppression  of  a  commission 
provided  for  in  the  910th  and  911th  sections  is  equally 
available  when  one  is  issued  in  the  justice's  court;  but 
even  if  this  is  not  clear,  it  is  sufficient  to  say  that  when  a 
statutory  provision  gives  a  court  authority  to  issue  a  com- 
mission, it  impliedly  gives  what  is  necessarily  incident 
thereto,  to  carry  out  the  purposes  of  the  statute ;  and  what 
is  necessarily  incident,  such  as  suppressing  a  commission 
where  it  is  irregularly  issued  or  executed,  is  to  be  judged 
by  preceding  or  collateral  statutory  provisions  on  the  sub- 


Digitized  by  LjOOQ  IC 


360  COURT  OF  COMMON  PLEAS. 

Denny  v.  Horton. 

ject  of  the  examination  of  witnesses  by  commission,  ?r  the 
practice  established  in  relation  thereto  when  the  statute 
was  enacted. 

The  commission  was  issued  for  the  examination  of  Frank 
C.  Fox,  and  the  person  so  named  was  the  witness  whose 
deposition  was  taken.  The  fact  that  in  the  affidavit  upon 
which  the  commission  was  granted  he  was  named  George 
C.  Fox  showed  simply  that  there  was  an  irregularity  be- 
tween the  application  as  made  and  the  commission  as 
issued  and  executed.  It  does  not  appear  by  the  return 
whether  or  not  any  order  was  made  by  the  justice  for  the 
granting  of  the  commission.  The  commission  upon  its  face 
was  tested  in  the  name  of  William  H.  Kelly,  Justice  of 
the  District  Court  for  thp  Sixth  Judicial  District,  and  it  was 
signed  by  James  R.  Angel,  Justice  of  the  Tenth  Judicial 
District,  acting  in  the  absence  of  Justice  Kelly.  It  bears 
date  the  23d  of  March.  Issue  was  joined  on  the  2d  of 
March,  so  that  the  commission  could  not  have  been  granted 
under  the  statute  without  six  days'  written  notice  of  the 
application  having  been  served  upon  the  plaintiff.  He  was 
therefore  advised  that  an  application  would  be  made  for  ic, 
and  that  after  it  was  executed  it  would,  in  conformity  with 
the  statute,  be  transmitted  to  the  justice  and  remain  on  file 
with  him  until  the  trial  (§  2985).  He  had  the  opportunity, 
therefore,  before  the  time  of  trial,  of  examining  it  and  of 
moving  to  suppress  it  for  any  irregularity  that  called  for 
such  a  remedy.  In  addition  to  this,  the  interrogatories  have, 
by  the  statute,  to  be  settled  by  the  justice,  of  which,  we  may 
assume,  the  plaintiff  had  notice,  and  knew,  or  could  have 
known,  if  he  attended  upon  the  settlement,  that  they  were 
for  the  examination,  not  of  George  C.  Fox,  as  in  the  affida- 
vit, but  of  Frank  C.  Fox ;  and  it  was  incumbent  upon  him 
then  to  raise  the  objection,  as  the  defendant  could  then,  be- 
fore the  commission  was  issued,  have  removed  the  objection 
by  making  his  application  upon  the  proper  affidavit.  If  the 
plaintiff  was  not  present  at  the  granting  of  the  application 
and  settlement  of  the  interrogatories,  and  therefore  ignorant 
of  the  irregularity,  he  could,  after  the  return  and  filing  of 
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the  commission  with  the  justice,  have  applied  with  reason- 
able diligence  to  suppress  the  deposition,  and  it  was  too  late 
to  do  so  at  the  adjourned  day  when  the  cause  was  called  on 
for  trial  (Jackson  v.  Hobby \  20  Johns.  362). 

He  did  not  even  do  this,  but  went  to  trial,  and  having 
examined  his  own  witnesses  and  rested,  he  raised  the  ob- 
jection, for  the  first  time,  when  the  defendant,  to  establish 
his  defense,  undertook  to  read  the  deposition.  If  the  com- 
mission upon  its  face  had  been,  together  with  the  interrog- 
atories, for  the  examination  of  George  C.  Fox,  and  Frank 
C.  Fox's  deposition  had  been  taken  under  it,  the  deposition 
could  not  have  been  read,  as  the  person  examined  would 
have  been  of  a  different  name  from  the  one  named  in  the 
commission.  Such  a  deposition  would  be  extrajudicial,  the 
commissioner  having  no  authority  to  examine  a  person  of  a 
different  name  from  that  in  the  commission  (Brown  v.  South- 
worthy  9  Paige  351).  But  the  defect  was  not  of  this  grave 
character.  It  was  a  mere  irregularity  between  the  name  in 
the  affidavit  presented  to  the  justice  and  the  name  in  the 
commission  as  issued  by  him.  The  witness  examined  was 
the  one  provided  for  in  the  commission — the  one  whose  de- 
position the  commissioner  was  authorized  to  take — whatever 
irregularity  may  have  existed  in  the  proceedings  on  or  be- 
tween the  application  for  and  the  issuing  of  the  commission. 
All  that  the  defendant  had  to  do  was  to  present  the  com- 
mission as  executed  and  filed,  and  it  appearing  upon  the 
face  of  it  that  the  witness  examined  under  it  was  the  one 
named  in  it,  the  defendant  was  entitled  to  read  his  deposi- 
tion, as  properly  taken  under  it.  The  irregularity  was  not 
before  the  court  on  the  trial ;  nor  was  the  justice  who  gran- 
ted the  commission.  The  objection,  therefore,  to  this  defect 
or  irregularity  in  the  issuing  of  the  commission,  was  in  no 
way  before  the  court  upon  the  trial,  and  the  justice  having 
only  before  him  a  commission  granted  by  a  justice  who,  at 
the  time,  was  presiding  in  his  place,  and  which  was  duly 
executed,  as  provided  for  in  the  commission,  was  right  in 
allowing  it  to  be  read,  and  it  would  have  been  error  for  him 
to  have  excluded  it. 
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It  did  not  appear,  nor  did  the  plaintiff  offer  to  show,  that 
the  defendant  knew  before  the  trial  that  the  witness  exam- 
ined under  the  commission  was  in  this  city,  so  as  to  make  it 
obligatory  upon  the  defendant  to  have  subpoenaed  him  to 
appear  upon  the  trial,  and  the  defendant's  attention  not 
being  called  to  the  fact  until  the  plaintiff  was  through  with 
his  case  and  the  defendant's  own  examination  as  a  witness 
for  the  defense  had  been  completed,  the  defendant  was  not 
then  required  to  consent  that  the  trial  might  be  suspended 
and  the  cause  adjourned  to  a  future  day,  that  the  witness 
might  be  subpoenaed  to  attend,  because  the  plaintiff  was 
willing  or  offered  to  consent  that  that  might  be  done.  The 
justice  was  of  opinion  that,  having  entered  upon  the  trial, 
he  had  no  authority  then  to  suspend  it  and  resume  the  trial 
on  a  day  when  the  witness'  attendance  could  be  compelled 
by  subpoena,  and  it  was  not  error  that,  what  the  justice  had 
not  authority  to  do,  the  defendant  refused  to  consent  to. 

The  assignment  of  Frank  C.  Fox  to  the  defendant  of  his 
claim  against  George  C.  Miller,  the  plaintiffs  assignor,  for 
a  breach  of  coutract  of  hiring,  was  a  good  counter-claim 
under  the  Code.  The  plaintiff's  action  was  founded  upon 
contract,  and  the  counter-claim  was  for  a  cause  of  action 
also  arising  upon  contract ;  the  breach  of  an  agreement  on 
the  part  of  the  plaintiff  to  employ  the  assignor  Fox  for  a 
year. 

In  the  case  relied  upon  (JPeazt  v.  Sterns,  1  Hill  86),  the 
action  was  brought  to  recover  for  goods  bought  at  a  stipu- 
lated price ;  and  what  the  defendant  sought  to  counter- 
claim was  damages  for  the  conversion  of  a'  chattel,  which 
was  a  very  different  case  from  the  present  one,  where  both 
the  cause  of  action  and  the  counter-claim  arose  out  of 
contracts. 

The  judgment  should  be  affirmed. 

Van  Brunt,  J. — I  concur  in  the  result  of  the  foregoing 
opinion.  The  plaintiff  should  have  moved  at  least  at  the 
opening  of  the  trial  to  have  suppressed  the  commission,  and 
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not  have  waited  until  the  trial  had  so  far  progressed  that 
the  defendant  could  not  remedy  the  defect. 

Beach,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Mary  Devlin,  Administratrix,  &c.  of  Charles  Devlin, 
Deceased,  Appellant,  against  The  Mayor,  Aldermen 
and  Commonalty,  of  the  City  of  New  York, 
Respondent,  and  Samuel  Donaldson  et  al.,  Appel- 
lants. 

(Decided  March  15th,  1883.) 

A  motion  for  the  appointment  of  three  referees  instead  of  one  for  the 
trial  of  the  issues  in  an  action  should  not  be  granted  where  it  is  made 
after  the  original  order  of  reference  to  one  referee  has  been  affirmed 
upon  appeal  by  the  General  Tenn  and  by  the  Court  of  Appeals,  and  it 
appears  that  similar  applications,  made  when  the  order  of  reference  was 
granted,  and  on  subsequent  motions  for  the  appointment  of  a  referee  or 
referees  'in  place  of  a  referee  failing  to  serve  or  having  deceased,  were 
refused  on  each  occasion;  and  where  no  additional  or  controlling  facts 
are  shown,  but  the  circumstances  of  the  case  remain  precisely  the  same. 

Appeal  from  an  order  of  this  court  appointing  three 
referees  instead  of  one  upon  a  reference  of  the  issues  in  an 
action. 

Previous  proceedings  in  the  action  are  stated  9  Daly  331, 
334.  The  order  there  mentioned  appointing  Abram  Wake- 
man,  Esq.,  referee,  in  the  place  and  stead  of  William  Bloom- 
field,  deceased,  having  been  affirmed  (9  Daly  336),  a  motion 
was  made  by  the  defendant  The  Mayor,  &c,  at  Special 
Term,  to  increase  the  number  of  referees  to  three ;  pending 
which  the  plaintiff  deceased,  and  the  action  was  continued 
by  the  present  plaintiff  as  administratrix.     The  motion  was 
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granted,  and  an  order  entered  appointing  two  additional 
referees,  from  which  order  the  plaintiff  and  the  defendants 
other  than  The  Mayor,  &c.,  appealed.  Upon  the  appeal 
the  General  Term  reversed  the  order,  on  the  ground  that 
the  Special  Term  had  no  power  to  make  it.  From  this 
decision  the  defendant  The  Mayor,  &c,  appealed  to  the 
Court  of  Appeals,  which  reversed  the  decision,  and  ordered 
the  matter  remitted  to  the  General  Term  to  pass  upon  the 
merits  (90  N.  Y.  689).  Other  facts  are  stated  in  the  fol- 
lowing opinions. 

Timothy  C.  Cronin^  for  appellants. 

Willard  Bartlett,  for  respondent. 

Van  Brunt,  J. — The  appeal  from  the  order  of  April 
17th,  1882,  appointing  two  additional  referees,  now  comes 
before  this  court  to  be  determined  upon  the  merits,  and  the 
question  involved  in  this  appeal  is  whether  or  not  the 
Special  Term,  in  granting  the  motion  for  additional  ref- 
erees, improperly  exercised  its  discretion. 

The  motion  is  entirely  founded  upon  an  expression  of 
opinion  contained  in  an  opinion  of  the  learned  Chief  Jus- 
tice, handed  down  upon  the  decision  of  an  appeal  from  the 
order  appointing  a  referee  in  place  of  a  deceased  referee. 

The  papers  in  this  case  show  that  upon  the  application 
for  the  first  order  of  reference  in  this  case,  after  the  rever- 
sal by  the  Court  of  Appeals,  it  was  urged  upon  the  part  of 
the  city  that  three  referees  should  be  appointed,  and  that 
the  court  granted  the  reference,  appointing  one  referee, 
which  order  was  affirmed  by  the  General  Term  of  this 
court  and  by  the  Court  of  Appeals.  It  further  appears 
that,  when  an  application  was  made  to  the  learned  Chief 
Justice  to  appoint  a  referee  in  the  place  of  Judge  Leonard, 
the  same  application  to  appoint  three  referees  was  made 
to  him,  and  as  the  result  of  such  application,  one  referee, 
Mr.  Bloomfield,  was  appointed  in  the  place  and  stead  of 
Judge    Leonard.      Subsequently,   Mr.   Bloomfield    having 
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died,  a  motion  was  made  to  appoint  a  referee  in  his 
place,  and  Mr.  Wakeman  was  thereupon  appointed,  from 
whose  appointment  an  appeal  was  taken  to  the  General 
Term,  and  upon  the  affirmance  of  the  order,  the  language 
above  referred  to  was  used  by  the  learned  Chief  Justice  in 
his  opinion. 

The  case  having  been  noticed  for  trial  before  Mr.  Wake- 
man,  and  having  been  opened  before  him,  this  application 
was  made  upon  the  part  of  the  city,  founded  upon  the 
above  expression  of  opinion,  to  increase  the  number  of 
referees,  which  was  granted,  and  from  that  order  this 
appeal  is  taken. 

Under  the  circumstances  above  set  forth,  it  seems  to  me 
that  the  appointment  of  the  additional  referees  was  an 
improper  exercise  of  power  upon  the  part  of  the  Special 
Term. 

The  question  as  to  the  appointment  of  additional  referees 
had  been  up  before  various  judges  of  the  Special  Term,  and 
in  every  case  an  order  was  made  to  a  single  referee. 

No  suggestion  was  made  to  any  General  Term  that  there 
was  error  in  this  action  of  the  Special  Term,  until  it  was 
suggested  at  the  General  Term  upon  the  appeal  from  the 
order  appointing  Mr.  Wakeman. 

The  case  had  gone  too  far  to  justify  the  Special  Term  in 
interfering  with  the  order  of  reference,  or  in  interfering 
with  the  reference  of  the  case  to  a  single  referee,  unless 
some  new  additional  and  controlling  facts  were  disclosed 
upon  the  moving  papers. 

Every  circumstance  of  the  case  was  precisely  the  same 
as  it  existed  when  the  refusal  upon  previous  occasions  to 
refer  to  three  referees  had  occurred,  and  it  is  not  claimed 
that  any  change  in  the  condition  of  affairs  had  taken  place. 

Where  an  order  of  reference  is  made,  where  it  is  appealed 
from  and  affirmed  by  the  General  Term  (and  if  it  was  error 
upon  the  part  of  the  Special  Term  to  have  refused  the 
application  under  the  circumstances  of  the  case  to  appoint 
three  referees,  it  was  competent  for  the  General  Term  to 
reverse  the  order  upon  that  ground),  and  is  also  affirmed  in 
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the  Court  of  Appeals,  it  should  require  some  cogent  reason, 
of  which  this  case  is  entirely  barren,  for  interfering  with  or 
changing  the  order. 

I  am  of  the  opinion,  therefore,  that  it  was  too  late  for  the 
Special  Term,  in  its  discretion,  to  interfere  with  this  order 
of  reference,  after  the  same  had  been  affirmed  by  the 
General  Term  and  Court  of  Appeals,  unless  some  new  facts 
were  shown  upon  the  record  requiring  such  interference. 

The  order  appealed  from  should  be  reversed,  with  costs. 

Beach,  J. — I  concur. 

Charles  P.  Daly,  Chief  Justice. — In  the  opinion  de- 
livered upon  the  affirmance  of  the  order  appointing  Mr. 
Wakeman  sole  referee  in  place  of  Mr.  Bloomfield,  the* 
deceased  referee  (Devlin  v.  The  Mayor,  fie.  of  New  York, 
9  Daly  336),  I  thought,  for  the  reasons  there  given,  that 
the  application  on  the  part  of  the  city,  that  the  cause 
should  be  tried  by  three  referees,  was  a  reasonable  one; 
but  we  declined  to  do  so  upon  the  appeal  from  that  order, 
as  it  was  a  matter  upon  which  the  counsel  for  the  plaintiff 
was  entitled  to  be  heard.  My  attention,  however,  is  now 
called  to  the  facts  stated  in  Mr.  Cronin's  affidavit,  that 
upon  three  previous  motions  the  counsel  for  the  city  asked 
for  the  appointment  of  three  referees,  which  was  opposed 
by  the  counsel  for  the  plaintiff,  and  was  denied,  one  of 
which  was  before  me ;  the  court  in  each  case  appointing 
severally  Mr.  Stevens,  Judge  Leonard,  and  Mr.  Bloomfield. 

I  agree  with  Judge  Van  Brunt,  that  after  this  ques- 
tion has  been  considered  upon  three  motions,  and  decided 
adversely  to  the  defendants,  it  would  require  some  addi- 
tional and  controlling  facts  for  the  court  now  to  order 
what  has  three  times  been  refused,  and  as,  in  his  language, 
every  circumstance  in  the  case  is  precisely  the  same  as  it 
existed  when  the  previous  applications  were  refused,  I 
agree  with  my  brethren  that  the  order  should  be  reversed. 

Order  reversed,  with  costs. 
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The  Metropolitan  Elevated  Railway  Company, 
Plaintiff,  against  The  Manhattan  Elevated  Rail- 
way Company  et  al^  Defendants. 

[Special  Term.] 

(Decided  July  3d,  1883.) 

Under  the  amendment  of  section  629  of  the  Code  of  Civil  Procedure  passed 
May  12th,  1883  (L.  1883,  c.  404)— which  provides  that  upon  the  hearing 
of  an  application  to  vacate  or  modify  an  injunction  order,  "  the  court  or 
Judge  must,  when  the  alleged  wrong  or  injury  is  not  irreparable  and  is 
capable  of  being  adequately  compensated  for  in  money,  vacate  the  in- 
junction order,"  upon  the  defendant's  executing  an  undertaking  as 
thereby  prescribed — an  application  by  defendants  who  have  appeared 
upon  the  return  of  an  order  to  show  cause  why  an  injunction  granted 
provisionally  should  not  be  continued  during  the  pendency  of  the 
action,  and  have  opposed  its  continuance,  has  the  same  force  and  effect 
as  if  they  had  applied  upon  notice  to  vacate  the  injunction  ;  and  if  made 
while  the  motion  to  continue  is,  though  argued,  still  under  considera- 
tion, it  is,  within  the  meaning  of  the  amendment,  an  application  "  upon 
the  hearing."  So  held,  where  the  motion  to  continue  had  been  argued, 
but  not  decided,  before  the  passage  of  the  amendment. 

The  injury  complained  of  was  the  withholding  from  plaintiffs  of  payments 
provided  for  in  a  lease,  the  amount  of  which  payments  had  been  reduced 
by  subsequent  agreements,  to  set  aside  which  agreements  the  plaintiffs 
had  brought  the  action.  The  defendants  offered  to  pay  the  reduced 
amounts.  Held,  that  the  alleged  wrong  or  injury  was  "  capable  of 
being  adequately  compensated  for  in  money  ; "  that  the  extent  of  the 
injury  which  the  plaintiffs  could  sustain  from  vacating  the  injunction 
was  the  difference  between  the  amounts  payable  under  the  lease  and  the 
reduced  amounts  payable  under  the  subsequent  agreements,  from  the 
time  of  the  service  of  the  injunction  until  the  action  could  be  tried  and 
the  rights  of  the  parties  finally  determined  by  a  judgment ;  and  that  the 
undertaking  should  be  in  such  form  as  to  indemnify  the  plaintiffs 
against  any  loss  or  injury  they  might  sustain  by  the  vacating  of  the 
injunction  from  the  time  of  vacating  it  to  the  trial  and  judgment. 

The  amendment  makes  no  distinction  between  injunctions  ad  interim  and 
injunctions  pendente  lite;  and  where,  pending  a  motion  to  continue  an 
ad  interim  injunction,  the  indemnity  contemplated  by  the  statute  is 
given,  it  puts  an  end  alike  to  the  injunction  ad  interim  and  to  the 
motion  to  continue  it. 

Application  to  vacate  an  injunction  order  upon  giving 
an  undertaking. 
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The  facts  are  stated  in  the  opinion.  The  history  of  the 
transactions  out  of  which  the  litigation  arose,  and  a  state- 
ment of  the  facts  and  the  questions  involved  in  the  action, 
are  given  in  the  report  of  the  decision  upon  the  final  hear- 
ing of  the  case,  post,  p.  373. 

Charles  P.  Daly,  Chief  Justice. — My  opinion  upon  the 
following  matters,  though  substantially  expressed  upon  the 
oral  argument,  I  put  in  writing,  that  it  may  appear  pre- 
cisely what  the  decision  has  been  in  respect  to  them,  espe- 
cially as  they  are  preliminary  to  the  final  question  that  has 
been  argued ;  which  is,  the  effect  of  the  filing  of  the  under- 
taking and  the  vacating  of  the  injunction,  as  provided  for 
in  the  recently  enacted  amendment  of  the  Code,  upon  the 
previous  motion  for  the  injunction,  which  has  been  argued 
and  not  decided ;  a  question  upon  which  I  have  felt  much 
embarrassment  and  doubt. 

These  are  my  conclusions  upon  the  preliminary  matters 
above  referred  to : 

First.  As  the  defendants  were  required  by  the  order 
served  upon  them  to  show  cause  why  the  injunction  therein 
granted  provisionally  or  ad  interim  should  not  be  continued 
during  the  pendency  of  the  action ;  and  as  they  appeared 
upon  the  return  day  of  the  order  and  opposed  the  applica- 
tion, their  so  appearing  and  opposing  must,  within  the 
meaning  of  the  provision  in  the  recent  amendment,  be  re- 
garded as  having  the  same  force  and  effect  as  if  they  had 
applied  upon  notice  to  vacate  the  injunction. 

Second.  As  the  motion  of  the  plaintiff  to  continue  the 
ad  interim  injunction  until  the  trial  and  judgment  is,  though 
argued,  still  under  consideration,  the  application  of  the 
defendants  now  to  vacate  the  injunction  upon  filing  the 
undertaking  provided  for  by  the  statute,  is,  within  the 
meaning  of  the  new  amendment,  an  application  "  upon  the 
hearing." 

Third.  The  alleged  wrong  and  injury  complained  of  is 
capable  of  being  adequately  compensated  for  in  money,  as 
it  is  the  withholding  from  the  Metropolitan  road  of  the 
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quarterly  payments  provided  for  in  the  original  lease  made 
by  the  directors,  with  the  approval  of  the  stockholders,  and 
consists  in  the  difference  between  the  amount  payable  quar- 
terly under  that  lease  and  the  reduced  amount  payable 
quarterly  under  the  October  agreements,  which  reduced 
amounts  the  Manhattan  Company  have  so  far  offered  to 
pay.  The  extent,  therefore,  of  the  injury  which  the  plaint- 
iffs can  sustain  by  vacating  the  injunction  is  the  amount  of 
that  difference  from  the  time  of  the  service  of  the  injunc- 
tion until  the  action  can  be  tried  and  the  rights  of  the  par- 
ties finally  determined  by  a  judgment. 

An  equity  term  will  be  held  next  October,  and  another 
in  the  following  December,  in  either  of  which  the  cause  can 
be  tried.  An  undertaking,  therefore,  sufficient  to  cover  the 
amount  of  this  difference  from  the  service  of  the  injunction 
to  the  first  of  January  next,  which  difference,  it  is  agreed, 
would  amount  to  $196,000,  is  the  proper  measure  of  the 
plaintiffs'  possible  loss,  up  to  that  period;  and  sufficient 
within  the  provisions  of  the  new  amendment  to  secure  to 
the  plaintiffs  adequate  compensation  in  money  for  any 
injury  they  may  sustain  by  the  vacating  the  injunction. 

At  the  equity  term  in  October  or  in  December  the  plaint- 
iffs can  compel  the  defendants  to  go  to  trial,  or  if  the  court 
should  allow  the  trial,  on  the  defendants'  application,  to  be 
postponed  beyond  these  terms,  it  will  be  in  the  power  of  the 
court  to  exact  as  a  condition  that  the  plaintiffs  should  have 
such  further  security  as  would  cover  any  possible  loss  or 
injury  to  them  thereafter. 

Fourth.  The  form  of  the  undertaking  and  the  amount  of 
it  is,  according  to  the  provisions  of  the  amended  section,  to 
be  such  as  the  court  or  judge  before  whom  the  application 
is  made  shall  direct.  My  direction  is  that  the  undertaking 
shall  be  in  such  a  form  as  to  indemnify  the  plaintiffs  against 
any  loss  or  injury  they  may  sustain  from  the  time  of  the- 
vacating  of  the  injunction  to  the  trial  and  judgment;  and 
that  the  amount  of  the  undertaking  shall  be  $196,000.  The 
three  sureties  named  by  the  defendants,  who  are  to  execute 
the  undertaking,  are  satisfactory;  and  upon  the  filing  of 
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such  an  undertaking  the  defendants  will  be  entitled  to  an 
order  vucating  the  injunction. 

The  undertaking  being  filed  and  the  injunction  vacated, 
the  question  arises  as  to  the  effect  of  the  vacating  of  it  upon 
the  motion  to  continue  the  injunction  during  the  pendency 
of  the  action,  which  has  not  been  decided. 

The  plaintiffs  claim  that  the  only  effect  is  that  the  ad 
interim  injunction  is  vacated,  which  leaves  the  motion  still 
to  be  decided ;  that  is,  that  it  remains  still  to  be  decided, 
whether  the  ad  interim  injunction,  which  has  been  vacated, 
shall,  in  effect,  be  continued  during  the  pendency  of  the 
action.  They  insist  that  the  distinction  must  be  recognized 
that  the  injunction  ad  interim  is  not  an  injunction  restrain- 
ing the  execution  of  the  agreement  pendente  lite,  which  is 
what  they  moved  for;  and  that  it  is  my  duty,  notwithstand- 
ing that  the  ad  interim  injunction  is  vacated,  to  go  on  and 
decide  upon  the  motion  whether  or  not  the  plaintiffs  are 
entitled,  during  the  pendency  of  the  action,  to  have  the 
restraint  continued,* the  counsel  for  the  plaintiffs  conceding 
that  if  I  should  decide  that  they  are,  and  grant  such  an 
injunction,  then  the  defendants  would  have  the  right, 
under  the  recent  amendment,  to  move  to  vacate  that  in- 
junction, upon  giving  the  undertaking  provided  for  in  the 
amendment;  which  is,  in  effect,  that  there  may  be  two 
undertakings  under  the  recent  enactment  —  one  upon 
vacating  an  injunction  during  the  pendency  of  the  mo- 
tion, and  another  on  vacating  an  injunction  during  the 
pendency  of  the  action.  In  brief,  they  cjaim  that,  under 
this  section,  as  the  matter  now  stands,  there  is  but  one 
injunction  which  can  be  vacated. 

I  was  much  impressed  with  this  objection,  as  the  only 
injunction  is  the  one  I  granted  until  the  hearing  of  the 
motion ;  but,  after  a  full  consideration  of  this  difficulty  and 
a  careful  examination  of  the  new  provision  in  the  Code,  I 
am  satisfied  that  the  construction  which  the  plaintiffs  put 
upon  it,  and  which,  if  they  were  entitled  to  a  continuation 
of  the  injunction,  would,  if  the  defendants  want  the  restraint 
wholly  removed,  involve  the  necessity  of  their  giving  two 
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undertakings,  both  of  the  like  effect  and  amount,  cannot 
be  correct.  The  amendment  makes  no  distinction  between 
injunctions  ad  interim  and  injunctions  pendente  lite.  What 
this  new  provision  obviously  means  is,  that  if  the  wrong 
and  injury  complained  of  is  reparable  and  capable  of  being 
adequately  compensated  for  in  money,  the  party  enjoined 
may  be  relieved  from  the  restraint  imposed  by  indemnifying 
the  other  party  against  any  possible  loss  or  injurjr  he  may 
sustain ;  and,  this  indemnity  being  given,  it  can  make  no 
difference  whether  the  injunction  was  ad  ifUerim  or  to  con- 
tinue until  there  was  a  judgment. 

The  provision  is  mandatory,  that  the  judge  or  court 
"must,"  unless  the  alleged  wrong  or  injury  is  irreparable 
and  incapable  of  being  adequately  compensated  in  money, 
vacate  the  injunction  upon  the  filing  of  the  undertaking 
provided  for.  It  is  therefore  the  duty  of  the  judge,  when 
an  application  is  made  to  him  under  this  new  provision,  to 
determine,  first,  whether  the  alleged  wrong  or  injury  which 
the  injunction,  provisional  or  otherwise*,  was  granted  to  pre- 
vent, can  be  compensated  in  money.  What  the  alleged 
wrong  or  injury  is  will  appear  by  the  complaint,  or  the 
exact  nature  or  effect  of  it  may  appear  more  particularly  by 
the  affidavits  upon  which  the  preliminary  injunction  was 
granted,  or  by  affidavits  read  by  either  party  upon  the  appli- 
cation to  vacate.  If  he  determine  that  it  can  be  adequately 
compensated  by  money,  then  the  duty  is  imposed  upon  him 
to  fix  the  amount  of  the  undertaking,  which  must  necessarily 
be  such  an  amount  as  would  cover  any  pecuniary  injury 
which  the  party  who  obtained  the  injunction  could  sustain 
by  removing  the  restraint  which  was  imposed  to  prevent 
that  injury.  This  implies  on  the  judge's  part  a  knowledge 
acquired,  from  the  facts  before  him,  of  the  nature  and  extent 
of  the  injury  apprehended,  and,  if  it  should  happen,  what 
would  be  an  adequate  compensation  for  it  in  money ;  which 
amount,  in  my  opinion,  it  is  his  duty  to  require  in  the  un- 
dertaking, within  the  plain  meaning  of  this  new  provision. 
Having  done  this,  and  directed  both  in  the  form  and  by  the 
amount  of  the  undertaking  what  will  indemnify  the  plaint- 
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iff  for  "  the  alleged  wrong  or  injury,"  the  undertaking  so 
directed  is  filed,  and  the  injunction  order  vacated,  which, 
it  appears  to  me,  puts  an  end  to  all  further  proceedings  upon 
the  application  for  an  injunction,  a  pecuniary  indemnity 
having,  in  the  manner  provided  for  in  the  statute,  been  sub- 
stituted for  the  previous  equitable  remedy  by  injunction. 

If  all  this  has  been  done,  then  the  plaintiffs  have  been 
indemnified  against  all  possible  loss  or  injury  that  may  hap- 
pen to  them,  from  that  time  to  the  determination  of  the 
action,  by  the  defendants  doing  any  of  the  acts  which  they 
were  restrained  from  doing;  and  I  wholly  fail  to  see  why 
there  should  or  how  there  can  be  any  further  proceeding  in 
the  motion  for  the  injunction. 

If  a  judge  should  hold,  on  the  return  of  an  order  to 
show  cause,  that  there  was  no  ground  for  the  injunction 
which  he  had  granted  ad  interim,  that  would  be  the  end  of 
the  motion  for  the  continuation  of  it.  The  decision  would 
be  that  the  motion  must  be  denied  and  the  injunction  va- 
cated. The  effect  is  analogous  when  the  judge  holds  under 
this  new  provision,  that  the  wrong  and  injury  complained 
of  can  be  compensated  in  money,  and  that  the  ad  interim 
injunction  he  granted  must  be  vacated  upon  the  defendants 
filing  an  undertaking  in  the  amount  which  the  judge  directs, 
and  the  defendants,  in  making  such  an  application,  may  be 
said  impliedly  to  admit  the  right  to  the  injunction  and  to 
the  continuation  of  it  in  the  same  sense  that  a  defendant 
concedes  the  right  to  make  the  arrest,  when  he  gives  bail, 
instead  of  moving  to  discharge  it. 

In  my  opinion,  when  the  indemnity  contemplated  by  the 
statute  is  given,  it  puts  an  end  alike  to  the  injunction  ad 
interim,  and  to  the  motion  to  continue  it.  After  a  very 
careful  examination  and  full  reflection,  I  can  come  to  no 
other  conclusion.  In  doing  so  I  fully  appreciate  the  reason 
for  the  earnestness  with  which  the  plaintiffs'  counsel  has 
urged  that  I  should  still  go  on  and  decide  the  motion.  The 
question  discussed  in  it,  the  validity  of  the  October  agree- 
ments, is  the  main  question  in  the  action,  having  other 
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questions  involved  with  it,  as  to  the  plaintiffs'  right  to 
impeach  the  validity  of  these  agreements. 

A  great  deal  of  time  has  been  devoted  to  the  preparation 
of  the  argument  upon  both  sides.  Many  days  were  occu- 
pied by  the  oral  argument.  Voluminous  briefs  were  after- 
wards printed  and  submitted,  embracing  a  very  large  citation 
of  authorities.  Under  these  circumstances  the  plaintiffs 
feel  strongly  that  so  much  time  should  be  lost,  labor  devoted 
and  expense  incurred  without  any  result,  by  having  the 
motion  arrested  and  put  an  end  to,  uuder  a  provision  in  the 
Code  which  took  effect  as  a  law  after  the  motion  had  been 
argued.  But  the  statute  is  imperative ;  the  further  consid- 
eration of  the  motion  depends  upon  its  construction,  and 
the  interpretation  I  have  put  upon  it  is,  in  my  judgment, 
the  correct  one. 

Order  accordingly. 


The  Metropolitan  Elevated  Railway  Company, 
Plaintiff,  against  The  Manhattan  Elevated  Rail- 
way Company  et  al^  Defendants. 

[Special  Term.] 

(Decided  April,  1884.) 

Where  an  action  of  an  equitable  nature  is  brought  to  cancel  a  tripartite 
agreement,  by  which  the  parties  thereto  assumed  to  modify  previously 
existing  leases  and  agreements  between  them  by  reducing  the  amount 
of  the  rents  fixed  by  such  leases,  and  making  other  changes,  the  fact 
that  the  plaintiff  might  have  brought  an  action  as  lessor  for  rent  reserved 
in  one  of  such  leases,  in  which  action  the  agreement  sought  to  be  can- 
celled could  be  attacked  upon  the  same  grounds,  and  in  which  a  final 
recovery  of  rent  notwithstanding  that  agreement  would  be  as  effectual 
as  any  final  judgment  in  the  equitable  action,  could  be,  does  not  pre- 
clude him  from  maintaining  such  equitable  action  where  one  of  the 
parties  to  the  tripartite  agreement,  who  is  therefore  a  necessary  party 
to  any  action  seeking  to  avoid  it,  being  in  no  way  liable  for  the  rent 
reserved  to  plaintiff,  could  not  be  brought  in  as  a  party  iu  an  action  for 
such  rent. 
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An  action  by  a  corporation  to  set  aside  an  agreement  made  by  its  direc- 
tors without  authority,  or  fraudulently,  may  be  maintained  notwith- 
standing the  corporation  itself  is,  by  the  use  of  its  name  by  its  directors, 
a  party  to  the  agreement  it  seeks  to  repudiate. 

Such  an  action  may  be  maintained  without  a  disaffirmance  by  the  stock- 
holders of  such  agreement  if  the  directors  bad  no  authority  to  make  the 
agreement;  but  if  it  is  impeached  because  of  fraud,  the  contract  being 
a  voidable  one,  due  diligence  must  be  used  in  electing  to  avoid  it  The 
timely  commencement  of  a  suit  by  one  or  more  stockholders-  asserting 
the  rights  of  stockholders  as  a  class  may  be  sufficient;  it  is  not  requisite 
that  each  particular  stockholder  should  sue.  And  a  party  who  has  by 
injunction  restrained  the  bringing  of  such  suits  cannot  object  to  delay 
of  stockholders  to  sue  while  so  restrained. 

Acts  of  a  board  of  directors  of  a  corporation,  done  by  them  on  behalf  of 
the  corporation,  but  in  excess  of  their  authority,  or  in  violation  of  their 
trust,  may  be  impeached  by  a  board  of  directors  subsequently  elected. 

The  mere  commencement  of  an  action  in  the  nature  of  a  bill  of  peace, 
brought  to  determine  all  questions  relating  to,  and  to  restrain  bringing 
any  action  on  account  of  certain  agreements,  the  subject  of  dispute, 
does  not  prevent  one  of  the  defendants  therein  from  maintaining  such 
an  action,  until  the  right  to  an  injunction  has  been  established,  either 
preliminarily  or  by  final  judgment. 

The  doctrine  of  res  adjudicata  does  not  apply  to  interlocutory  Judgments 
or  orders  which  may  be  vacated  or  modified  by  the  court  which  rendered 
them. 

A  judgment  against  a  corporation  involving  the  validity  and  effect  of  an 
agreement  made  in  the  name  of  the  corporation  by  its  directors,  which 
judgment  is  not  founded  on  proofs,  but  wholly  on  admissions  of  facts 
by  the  same  directors,  is  not  a  bar  to  a  subsequent  action  by  the  corpo- 
ration to  set  aside  the  agreement  Such  a  judgment  is  nothing  more 
than  a  judgment  by  consent;  and  its  nullity,  though  it  has  not  been  set 
aside  or  reversed,  may  be  established  in  another  action.  The  denial  of 
a  motion  to  vacate  such  a  judgment  adds  nothing  to  the  force  or  effect 
of  the  judgment. 

The  plaintiff  in  an  action  to  rescind  a  void  or  voidable  agreement  is  not  to 
be  denied  relief  because  he  cannot  restore  the  other  parlies  to  such 
agreement  to  the  same  position  which  they  occupied  before  they  entered 
into  the  agreement,  where  such  other  parties  put  themselves  in  the  posi- 
tion in  which  they  find  themselves  with  full  knowledge  that  plaintiff 
claimed  the  agreement  to  be  void  and  fraudulent,  and  after  every  means 
to  restrain  the  wrong  had  been  taken  at  once,  by  those  who  had  the 
right,  on  plaintiffs  behalf,  to  question  the  legality  of  the  transaction. 

The  rule  that,  if  any  party  to  an  agreement  sought  to  be  rescinded  has,  in 
consequence  of  it,  done  anything  which  cannot  be  undone,  or  has  omit- 
ted to  do  anything  which  he  might  have  done,  no  rescission  can  be  had, 
does  not  apply  to  things  done  or  left  undoue  by  such  a  party  who  had 
knowledge,  before  anything  was  done  or  omitted  to  be  done,  that  the 
agreement  was  repudiated,  either  by  the  other  party  or  by  those  who 
had  a  right  to  contest  its  validity  on  his  behalf. 
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The  rule  that  to  retain  any  part  of  what  has  heen  received  upon  a  con- 
tract Is  incompatible  with  its  rescission,  does  not  apply  where,  if  the 
contract  sought  to  be  rescinded  had  never  been  made,  the  party  rescind- 
ing would  have  been  entitled  to  receive  more  than  what  was  received 
under  the  contract.  In  such  a  case  no  offer  to  return  is  necessary,  nor 
is  it  proper  for  the  court  to  order  restitution.  It  is  only  where  the  party 
rescinding  has  no  claim  to  what  has  been  received,  except  by  force  of  the 
contract  sought  to  be  rescinded,  and  therefore  its  retention  is  incompati- 
ble with  the  rescission,  that  a  return  or  offer  to  return  is  necessary. 

In  May,  1879,  the  New  York  Elevated  Railroad  Company,  and  the  Metro- 
politan Elevated  Railway  Company,  each  being  the  owner  of  elevated 
railways  in  the  City  of  New  York  then  In  operation,  though  not  fully 
completed,  which  it  was  desirable  for  the  interest  of  the  companies  and 
of  the  public  should  be  completed  and  operated  under  one  management, 
entered  into  a  tripartite  agreement  for  that  purpose  with  the  Manhattan 
Elevated  Railway  Company,  by  which  each  of  the  former  companies 
was  to  execute  a  lease  of  its  roads,  etc.,  to  the  latter,  and  certain  agree- 
ments were  made  respecting  outstanding  contracts  for  construction,  etc., 
to  be  assumed  by  the  Manhattan  company,  and  respecting  various  pay- 
ments to  be  made  by  the  others  ;  and  the  Manhattan  company  agreed  to 
assume  payment  of  the  principal  and  interest  of  the  first  mortgage  bonds 
of  each  of  the  other  companies,  to  pay,  as  rental,  to  each  a  certain  sum 
annually  and  an  annual  dividend  of  ten  per  cent,  upon  the  stock  of  each 
of  them,  and  to  issue  bonds  of  the  Manhattan  company  for  a  large 
amount,  convertible  into  its  own  stock,  to  the  other  companies  ;  the 
amount  of  the  sums  so  to  be  assumed  and  paid,  of  the  dividends 
guaranteed,  and*  of  the  bonds  to  be  issued  by  the  Manhattan  company 
being  the  same  for  each  of  the  other  companies.  Pursuant  to  the  terms 
of  such  tripartite  agreement,  the  leases  and  agreements  provided  for 
were  executed  and  carried  into  effect,  and  bonds  were  issued  by  the 
Manhattan  company,  which  were  converted  into  its  stock,  and  the  stock 
was  distributed  by  the  other  companies  among  their  stockholders.  It 
was  soon  ascertained  that  great  miscalculations  had  been  made  as  to  the 
cost  of  completing  the  various  lines,  and  the  completion  of  the  Metro- 
politan structure  absorbed  a  sum  much  greater  than  had  been  antici- 
pated ;  the  net  income  derived  from  the  business  of  the  roads  fell  far 
below  the  anticipations  of  the  parties,  the  cost  of  operating  the  roads 
having  greatly  increased  and  the  amount  of  travel,  especially  upon  the 
Metropolitan  lines,  being  much  less  than  had  been  expected  ;  the  prop- 
erties of  the  corporations  were  subjected  to  taxation,  which,  under  the 
leases,  the  Manhattan  company  was  bound  to  pay,  to  an  extent  which 
had  not  at  all  entered  into  the  calculations  fixing  the  rental ;  and  many 
actions  were  brought  and  claims  made  against  the  companies  for  injuries 
to  private  property  from  the  construction  and  operation  of  the  roads. 
In  consequence  the  Manhattan  company,  early  in  1881,  was  admitted 
by  its  president  to  be  hopelessly  insolvent,  unless  relieved  from  the  taxes 
imposed  on  it ;  the  revenues  derived  from  the  roads  were  found  insuffi- 
cient to  meet  the  engagements  it  had  undertaken  in  the  leases,  tho 
Metropolitan  company  earning  barely  sufficient  to  pay  the  fixed  charges 


Digitized  by  LjOOQIC 


376  COURT  OF  COMMON  PLEAS. 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

on  its  road,  and  the  New  York  company  earning  sufficient  to  pay  its 
fixed  charges  and  also  a  dividend  to  stockholders;  and  on  July  1st,  1881, 
the  Manhattan  company  made  default  in  the  payment  of  interest  on  the 
bonds  of  the  other  companies  and  of  the  dividends  of  their  stock.  Suits 
founded  on  the  •  insolvency  of  the  Manhattan  company  were  brought 
against  it  by  bondholders  of  the  other  companies,  and  injunctions  asked 
and  obtained  restraining  payments  by  it  to  stockholders  of  those 
companies ;  suits  on  the  same  ground  were  brought  against  it  by  the 
attorney-general,  in  which  temporary  receivers  of  its  property  were 
appointed ;  and  an  action  was  brought  and  other  proceedings  taken  by 
the  New  York  company  to  recover  possession  of  its  property  from  the 
Manhattan  company  and  the  receivers,  by  reason  of  the  insolvency  of 
that  company  and  its  defaults  in  payments  under  the  lease.  On  the 
other  hand  claims  were  made  and  an  action  brought  by  and  on  behalf  of 
stockholders  of  the  Manhattan  company  to  recover  from  the  other  com- 
panies the  par  value  of  its  stock,  received  by  them  and  distributed 
among  their  stockholders,  on  the  ground  that  it  had  received  no  value 
for  the  stock  ;  and  this  claim  was  also  asserted  by  the  Manhattan  com- 
pany and  its  receivers  in  the  proceedings  by  the  New  York  company  to 
recover  its  property.  Meantime  negotiations  were  pending  for  a  settle- 
ment of  these  various  matters  of  difference,  and  for  modifications  of  the 
leases  which  would  enable  the  Manhattan  company  to  continue  the 
operation  of  the  roads,  on  the  basis  of  concessions  by  the  other  com- 
panies; and  in  October,  1881,  an  agreement  for  that  purpose  was  entered 
into  between  them,  whereby  the  tripartite  agreement  and  leases  of  May, 
1879,  were  modified,  the  principal  changes  being  a  reduction  of  the 
dividend  rentals  from  ten  to  six  per  cent.,  and  a  provision  that  the  divi- 
dend rental  to  the  New  York  company  should  be  paid  before  that  to  the 
Metropolitan  company;  and  each  of  the  three  companies  released  the 
others  from  all  actions,  claims  and  demands  except  such  as  were  em- 
braced in  and  created  by  the  agreement  and  leases  as  modified  and  by 
the  new  agreement.  By  a  supplemental  agreement  made  at  the  same 
time,  the  rental  dividends  to  the  New  York  company  were  made  cumu- 
lative, and  its  claims  under  the  leases  were  to  be  paid  up  to  October  1st, 
1881.  These  October  agreements  were  executed,  on  the  part  of  the 
Metropolitan  company,  by  authority  of  its  board  of  directors,  without  the 
assent  of  the  stockholders,  and  were  never  ratified  by  the  latter  in  any 
manner;  and  suits  to  set  aside  these  agreements  were  immediately 
brought  by  individual  stockholders.  Subsequently,  and  soon  after  the 
election  of  a  new  board  of  directors  of  the  Metropolitan  company,  a  suit 
was  brought  by  them  in  the  name  of  the  company  to  set  aside  the 
October  agreements  on  various  grounds,  among  them  violation  of  trust 
and  fraud  on  the  part  of  certain  members  of  the  former  board  of  direc- 
tors in  entering  into  the  scheme  to  benefit  themselves  at  the  expense  of 
their  corporation. 
Held,  that  upou  the  evidence,  the  charge  of  fraud  was  not  sustained;  that 
in  view  of  the  importance  of  keeping  the  properties  under  one  manage- 
ment, for  which  the  Manhattan  company  afforded  the  best  means,  the 
necessity  of  making  some  concessions  for  that  purpose,  the  difference  in 
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the  relative  values  of  and  profits  realized  and  to  be  anticipated  from  the 
respective  properties,  the  claim  made  by  the  Manhattan  company  against 
the  others,  and  the  claim  of  the  New  York  company  to  recover  posses- 
sion of  its  property,  under  all  the  circumstances  the  settlement  might  be 
approved  as  the  best  solution  of  the  existing  controversies,  and  that  it 
involved  no  unjust  discrimination  against  the  Metropolitan  company; 
that  no  fraudulent  intent  on  the  part  of  the  former  directors  of  that 
company,  whose  action  was  attacked,  was  to  be  deduced  from  the  proofs 
as  to  their  respective  interests  in  the  properties  and  their  acts  and  con- 
duct in  connection  with  the  making  of  the  agreements;  and  that  sub- 
sequent acts  by  them,  in  carrying  into  effect  the  agreements  and  further 
promoting  their  general  purpose,  although  tending  to  show  subsequent 
fraudulent  intent  and  bad  faith  toward  the  stockholders,  were  not  suf- 
ficient to  establish  an  original  fraudulent  intent  at  the  time  of  the  making 
of  the  agreements  themselves. 

In  order  that  a  fraudulent  intent  in  an  original  act — as,  the  making  of  an 
agreement— may  be  deduced  from  subsequent  acts,  they  must  be  incon- 
sistent with  anything  but  a  fraudulent  intent  originally,  and  not  relate 
to  any  subsequent  fraudulent  intent  A  fraudulent  intent  formed  after  an 
agreement  has  been  executed  and  delivered,  although  formed  for  the 
purpose  of  aiding  the  carrying  into  effect  the  terms  of  the  agreement, 
cannot  relate  back  to  the  original  agreement. 

A  provision  in  the  charter  of  a  corporation  that  the  directors  are  to  man- 
age the  business  and  affairs  of  the  company,  does  not  confer  on  them 
the  right  to  exercise  every  corporate  power,  but  merely  to  manage  the 
ordinary  business  and  affairs  of  the  company  for  the  carrying  on  of 
which  it  was  organized,  leaving  the  right  remaining  in  the  shareholders 
composing  the  company  to  set  in  motion  or  confirm  corporate  action 
within  the  corporate  powers,  but  extraordinary  or  unusual  in  its  nature. 
Acts  making  organic  or  fundamental  changes  in  the  character  or  busi- 
ness of  the  corporation  cannot  be  done  either  by  the  directors  alone  or 
the  stockholders  alone ;  both  the  executive  and  administrative  officers 
must  unite  with  the  shareholders.  So  held,  in  regard  to  a  lease  of  the 
entire  railway  and  other  property  of  a  railway  company  for  a  long  term 
of  years. 

The  principle  of  the  rule  that  every  contract  entered  into  by  a  director 
with  his  corporation  may  be  avoided  by  the  corporation  within  a  reason- 
able time,  irrespective  of  the  merits  of  the  contract  itself,  extends  to  the 
case  of  a  contract  between  two  corporations,  of  whose  directors  some 
hold  that  office  in  each  corporation,  so  that  they  contract  as  directors  of 
the  one,  with  themselves  as  directors  of  the  other.  But,  it  seems,  this 
disqualification  of  common  directors  does  not  extend  to  common  share- 
holders, so  as  to  render  them  incompetent  to  ratify  agreements  between 
their  companies;  the  disability  rests  entirely  upon  the  fiduciary  relation- 
ship. 

And  where  one  of  the  corporations  seeks  to  rescind  such  a  contract,  the 
fact  that  the  number  of  its  directors  who  voted  for  the  contract  was 
sufficient  to  constitute  a  majority  even  if  all  the  common  directors  had 
voted  against  the  contract,  does  not  cure  the  infirmity.    The  corpora- 
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tion  is  entitled  to  all  the  knowledge  and  skill  which  each  and  every 
director  can  bring  to  bear  upon  the  subject  before  the  directors.  If  there 
is  even  one  director  who  is  disqualified,  the  whole  action  of  the  board  is 
subject  to  repudiation. 

Neither  would  it  affect  the  question,  that  the  shareholders  of  the  company 
seeking  to  rescind  knew,  at  the  time  of  electing  such  directors,  that  they 
were  also  directors  of  the  other  company;  if  the  shareholders  had  not 
then  any  reason  to  suppose  that  any  such  contract  was  to  be  made. 

In  order  that  an  agent  or  trustee  may  act  for  two  principals,  the  principals 
must  each  know,  not  only  that  he  is  the  agent  of  each,  but  also  that 
action  by  the  agent  is  contemplated,  in  which  such  agent  is  to  represent 
the  hostile  interests  of  both  principals,  and  if  such  knowledge  is  not 
shown,  the  principals  may  repudiate. 

The  evidence  of  a  party  may  be  disregarded  by  a  jury  or  a  court  trying 
questions  of  fact,  although  it  is  in  no  wise  impeached  or  affected ;  not- 
withstanding the  different  rule  obtaining  in  respect  to  the  evidence  of 
disinterested  witnesses. 

Trial  of  an  action  to  set  aside  certain  tripartite  agree- 
ments between  the  plaintiff  and  defendants. 

In  April,  1866,  the  legislature  of  this  state  passed  an  act 
supplementary  to  the  General  Railroad  Act  of  1850,  by 
which  it  provided  for  the  incorporation  of  railways  to  be 
operated  by  means  of  a  propelling  rope  or  cable,  attached  to 
stationary  power. 

Under  this  statute,  in  the  summer  of  the  above  year, 
articles  of  association  were  filed  by  the  West  Side  and 
Yonkers  Patent  Railway  Company,  which  contemplated  the 
building  of  a  railway  from  the  southerly  extremity  of  the 
City  of  New  York,  through  said  city,  to  the  village  of  Yon- 
kers, in  the  county  of  Westchester,  and  state  of  New  York. 

In  April,  1867,  the  legislature  passed  an  act  to  provide 
for  the  construction  of  an  experimental  line  of  railway  in 
the  counties  of  New  York  and  Westchester. 

By  this  act,  the  West  Side  and  Yonkers  Patent  Railway 
Company  were  authorized  to  construct  an  elevated  (so- 
called)  railway,  in  the  counties  of  New  York  and  West- 
chester, in  the  manner  and  upon  the  route  therein  specified. 

This  act  provided  that  the  railway  should  be  operated 
exclusively  by  means  of  propelling  cables  attached  to  star 
tionary  engines. 


Digitized  by  LjOOQIC 


NEW  YORK— APRIL,  1884.  379 

Metropolitan  Elevated  R,  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

The  act  provided  for  the  construction  of  an  experimental 
line  of  railway  within  one  year  from  the  passage  of  the  act, 
commencing  at  the  southern  extremity  of  Greenwich  Street, 
and  running  along  Greenwich  Street,  for  half  a  mile,  and 
that  if  the  structure,  plan  and  operation  of  the  railway 
should  be  approved  by  certain  commissioners,  to  be  ap- 
pointed as  provided  in  the  act,  the  company  might  extend 
its  line  of  elevated  (so-called)  railway  along  Greenwich 
Street  to  Ninth  Avenue,  and  along  Ninth  Avenue  and 
streets  west  of  Ninth  Avenue  to  the  Harlem  River.  But,  if 
the  commissioners  should  not  approve  of  the  railway,  and 
its  plan  of  construction  and  operation,  then  the  construct- 
ing company  should  proceed  immediately  to  remove  the 
experimental  structure. 

Subsequently,  in  the  same  month,  the  legislature  passed 
an  act,  that  the  corporate  existence  of  any  company  formed 
under  the  General  Railroad  Act  of  1850,  should  cease  if  it 
did  not,  within  five  years  from  incorporation,  begin  the  con- 
struction of  its  road,  and  expend  thereon  ten  per  cent,  on 
the  amount  of  its  capital,  or  finish  its  road  and  put  it  in 
operation  in  ten  years  from  such  incorporation. 

In  1868,  the  legislature  passed  an  act  extending  the  time 
for  the  construction  of  the  experimental  line  of  railway  six 
months,  and  provided  for  the  payment  of  five  per  cent,  of 
the  net  income  of  the  railway  for  the  purpose  of  being 
expended  in  the  improvement  of  the  condition  and  appear- 
ance of  the  streets  through  which  the  railway  should  be 
constructed,  and  authorized  the  company  to  amend  its  cor- 
porate title. 

The  experimental  railway  having  been  built  subsequently, 
in  the  same  year,  the  commissioners  duly  appointed  ap- 
proved of  the  structure,  plan  and  operation  of  the  same. 

In  July,  1868,  the  corporate  name  of  the  West  Side  and 
Yonkers  Patent  Railway  Company  was  duly  changed  to  the 
*'  West  Side  Elevated  (patented)  Railway  Company  (of  New 
York  City)." 

In  1868,  the  said  company  mortgaged  its  road  and  fran- 
chises and  property,  from  the  southerly  extremity  of  Green- 
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wich  Street,  to  West  Thirtieth  Street,  to  secure  the  pay- 
ment of  bonds  to  the  amount  of  $750,000,  and  in  August, 
1870,  executed  a  further  mortgage  upon  its  road,  franchises 
and  property  from  the  southern  extremity  of  Greenwich 
Street  to  Sixtieth  Street,  to  secure  the  payment  of  bonds  to 
the  amount  of  two  and  one-half  millions  of  dollars. 

On  the  15th  day  of  November,  1870,  the  sheriff  sold  to 
Mr.  Francis  H.  Tows,  all  the  right,  title  and  interest  of  the 
West  Side  Elevated  Railroad  Company,  which  they  had  on 
the  30th  day  of  August,  1870,  to  their  railroad,  as  con- 
structed, from  the  Battery  to  Thirty-first  Street,  and  in 
the  equipment  thereof. 

In  February,  1871,  the  commissioners,  in  pursuance  of 
the  Act  of  1868,  gave  the  permission  for  the  use  of  a  dummy 
engine  upon  the  Greenwich  Street  railway. 

On  the  27th  day  of  October,  1871,  the  articles  of  associa- 
tion of  the  New  York  Elevated  Railroad  Company  were 
filed,  fixing  the  capital  at  ten  millions  of  dollars,  (of  which 
six  and  one-half  millions  have  been  issued),  and  routes  from 
the  Battery,  by  a  line  through  the  westerly  part  of  the  City 
of  New  York  to  Westchester  County,  and  through  the  west- 
erly part  of  said  county  to  Putnam  County,  and  also  from 
said  Battery  by  a  line  through  the  central  part  of  said  city, 
and  through  the  central  part  of  Westchester  County  to  Put- 
nam County.  And  also  from  said  Battery  by  a  line  through 
the  easterly  part  of  said  city,  and  through  the  easterly  part 
of  Westchester  County  to  Portchester,  in  the  said  county. 

Actions  having  been  instituted  for  the  foreclosure  of  the 
above-mentioned  mortgages,  a  judgment  of  foreclosure  upon 
the  second  mortgage  was  entered,  August  22d,  1871,  and 
upon  the  first  mortgage  September  8th,  1871 ;  and  the  ref- 
eree appointed  in  the  latter  suit,  conveyed  all  the  property 
mortgaged  to  Mr.  James  A.  Cowing,  by  deed  dated  October, 
1871. 

The  referee  appointed  in  the  first  action  above-mentioned, 
duly  conveyed  the  property  mentioned  in  the  second  mort- 
gage to  the  New  York  Elevated  Railroad  Company,  by  deed 
dated  December  7th,  1871 ;  and  in  January,  1872,  Mr.  James 
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A.  Cowing  conveyed  the  property  deeded  to  him,  as  above- 
mentioned,  to  The  New  York  Elevated  Railroad  Company. 

In  June,  1872,  the  legislature  passed  an  act  to  incorporate 
the  Gilbert  Elevated  Railway  Company,  with  a  capital  stock 
of  three  and  one-half  millions  of  dollars,  which  was  subse- 
quently increased  to  six  and  one-half  millions  of  dollars, 
the  whole  of  which  was  issued. 

The  act,  provided,  among  other  things,  that  "  the  business 
and  offices  (affairs  probably  meant)  of  said  company,  should 
be  managed  by  at  least  seven  directors,  and  that  the  cor- 
poration should  be  empowered  to  construct  and  maintain  an 
elevated  railway  over,  through  and  along  such  streets,  ave- 
nues, etc.,  in  the  City  of  New  York,  etc.,  as  should  be  des- 
ignated by  a  Board  of  Commissioners  appointed  by  said  act, 
except  such  streets,  etc.,  as  were  situate  between  the  east- 
erly line  of  the  Third  Avenue  and  the  easterly  line  of  the 
Sixth  Avenue." 

The  commissioners  having  designated  the  route  of  the 
Gilbert  Elevated  Railway,  the  legislature,  in  1878,  passed  an 
act  prohibiting  the  use  of  a  certain  portion  of  the  route 
thus  designated,  and  authorizing  a  commission  to  designate 
a  new  route. 

Such  commission  subsequently  reported  as  the  route  des- 
ignated by  them,  the  following : 

44  Commencing  on  the  south  shore  of  the  Harlem  River  at 
Kingsbridge,  thence  along  River  Street  to  Eighth  Avenue ; 
thence  along  Eighth  Avenue  to  One  Hundred  and  Tenth 
Street;  thence  along  One  Hundred  and  Tenth  Street  to 
Ninth  Avenue;  thence  along  Ninth, Avenue  to  Fifty-third 
Street;  thence  along  Fifty-third  Street  to  Sixth  Avenue; 
thence  along  Sixth  Avenue  co  Amity  Street;  thence  along 
Amity  Street  to  South  Fifth  Avenue;  thence  along  South 
Fifth  Avenue  to  Canal  Street;  thence  crossing  Canal  Street 
into  West  Broadway;  thence  along  West  Broadway  to 
Chambers  Street ;  thence  across  Chambers  Street  into  Col- 
lege Place ;  thence  along  College  Place  to  Murray  Street ; 
thence  along  Murray  Street  to  Church  Street ;  thence  along 
Church  Street  to  New  Church  Street;  thence  along  New 
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Church  Street  to  and  across  Morris  Street ;  thence  through 
private  property  to  Bowling  Green  ;  thence  around  Bowling 
Green  into  Beaver  Street;  thence  along  Beaver  Street  to 
Pearl  Street ;  thence  along  Pearl  Street  and  New  Bowery 
to  Division  Street ;  thence  along  Division  Street  to  Allen 
Street ;  thence  along  Allen  Street  and  First  Avenue  to  Twen- 
ty-third Street ;  thence  along  Twenty-third  Street  to  Sec- 
ond Avenue;  thence  along  Second  Avenue  to  Harlem 
River ;  then  along  River  Street  to  Eighth  Avenue.  Also  a 
connecting  line  through  and  along  Chambers  street,  from 
West  Broadway  to  Chatham  Street;  thence  through  Chat- 
ham Street  to  Division  Street. 

"Also  an  extension  from  the  junction  of  Fifty-third 
Street  through  and  along  Sixth  Avenue  to  Fifty-ninth 
Street." 

Thereupon,  in  1874,  the  legislature  passed  an  act  fixing 
the  time  within  which  the  company  should  construct  its 
roads  as  re-located. 

On  June  2d,  1875,  the  legislature  duly  passed  an  act  con- 
firming the  New  York  Elevated  Railroad  Company  in  its  char- 
ter and  acquired  powers,  and  authorizing  and  requiring  it  to 
construct  and  complete  at  least  one  track  within  five  years. 

The  act  further  provided,  that  the  commissioners  ap- 
pointed in  respect  to  the  West  Side  and  Yonkers  Patent 
Railway  Company,  should  have  the  same  powers  in  respect 
to  the  New  York  Elevated  Railroad  Company,  and  that  the 
latter  company  might  make  and  adopt  such  alterations  and 
improvements  in  structure,  motive  power,  sideways,  cross- 
ings, etc.,  as  the  commissioners  should  approve. 

On  June  18th  of  the  same  year  the  legislature  passed 
what  is  called  the  Rapid  Transit  Act,  by  which  it  was  pro- 
vided, that  where  it  appeared  by  the  application  of  fifty 
reputable  householders  and  tax-payers  of  any  county  in  this 
state,  that  there  was  need  in  such  county  of  a  steam  railway 
or  railways  for  the  transportation  of  passengers,  mails  or 
freight,  if  such  proposed  railway  be  wholly  within  the  lim- 
its of  any  city  within  the  state,  the  mayor  should  appoint 
five  commissioners  who  should  within  thirty  days  after  their 
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organization,  determine  upon  the  necessity  of  such  steam 
railway  or  railways,  and  if  they  found  them  to  be  neces- 
sary, within  sixty  days  fix  and  determine  their  routes,  which 
they  should  have  exclusive  power  to  locate,  provided  that 
the  consent  of  the  owners  of  one-half  in  value  of  the  prop- 
erty bounded  on,  and  the  consent  also  of  the  local  authori- 
ties, having  charge  of  the  streets,  etc.,  was  first  obtained,  or 
in  case  the  consent  of  such  property-owners  could  not  be 
obtained,  the  determination  of  three  commissioners  appointed 
by  the  General  Term  of  the  Supreme  Court,  in  the  district 
of  the  proposed  construction,  confirmed  by  the  court,  that 
such  railway  or  railwiays  ought  to  be  constructed,  was  to  be 
taken  in  lieu  of  the  consent  of  such  property-owners. 

The  said  commissioners  were  also  empowered,  not  more 
than  ninety  days  after  their  organization,  to  decide  upon 
the  plan  or  plans  for  the  construction  of  such  railway  or 
railways,  and  fix  and  determine  the  time  within  which  such 
railways  or  portion  of  the  same  should  be  constructed,  and 
the  maximum  rates  of  fare,  and  the  time  during  which 
special  cars  or  trains  should  be  run  at  reduced  rates  of  fare  ; 
and  also  to  fix  the  amount  of  the  capital  stock  of  the  com- 
pany, to  be  formed  for  the  purpose  of  constructing,  main- 
taining and  operating  such  railway  or  railways.  The  act 
further  provided  that  the  commissioners  should  prepare 
appropriate  articles  of  association  for  the  company,  which 
should  contain  certain  stipulations,  in  the  act  mentioned. 

The  act  then  provides  for  the  organization  of  this  com- 
pany, under  the  supervision  of  the  commissioners,  for  the 
election  of  directors,  defines  the  liabilities  of  the  stockhold- 
ers, regulates  the  manner  in  which  the  capital  stock  may  be 
increased,  gives  the  company  power  to  acquire  and  hold 
real  estate,  regulates  the  manner  of  acquiring  title,  and 
gives  the  power  to  enter  upon  the  streets  and  avenues  for 
the  purpose  of  construction. 

The  act  further  provides  that  "whenever  the  route  or 
routes  determined  upon  by  said  commissioners  coincide 
with  the  route  or  routes  covered  by  the  charter  of  an  exist- 
ing corporation  fornied  for  the  purpose  provided  for  by  this 
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act,  provided  that  said  corporation  has  not  forfeited  its 
charter  or  failed  to  comply  with  the  provisions  thereof, 
requiring  the  construction  of  a  road  or  roads  within  the 
time  prescribed  by  its  charter,  such  corporation  shall  have 
the  like  power  to  construct  and  operate  such  railway  or 
railways,  upon  fulfillment  of  the  requirements  and  con- 
ditions imposed  by  said  commissioners  as  a  corporation 
specially  formed  under  this  act,  and  the  said  commissioners 
may  fix  and  determine  the  route  or  routes  by  which  an  ele- 
vated steam  railway  or  railways  now  in  actual  operation 
may  connect  with  other  steam  railways,  or  the  depots 
thereof,  or  with  steam  ferries,  upon  fulfillment  by  such  ele- 
vated steam  railway  company,  so  far  as  it  relates  to  such 
connection,  of  such  of  the  requirements  and  conditions, 
imposed  by  said  commissioners  under  section  four  of  this 
act,  as  are  necessary  to  be  fulfilled  in  such  cases  under  sec- 
tion eighteen  of  article  three  of  the  constitution  of  this 
state,  and  such  connecting  railway  shall  in  such  cases 
possess  all  the  powers  conferred  by  section  twenty-six  of 
this  act ;  and  when  any  connecting  route  or  routes  shall  be 
so  designated,  such  elevated  railway  company  may  construct 
such  connection,  with  all  the  rights,  and  with  like  effect  as 
though  the  same  had  been  a  part  of  the  original  route  of 
such  railway." 

Proper  proceedings  having  been  taken  therefor,  Rapid 
Transit  commissioners  were  duly  appointed  by  the  mayor  of 
the  City  of  New  York,  who  entered  upon  their  duties;  and 
on  the  2d  day  of  September,  1875,  located  the  route  of  the 
New  York  Elevated  Road  as  follows : 

"  Beginning  at  the  intersection  of  Greenwich  Street  and 
Battery  Place,  to,  over  and  across  Battery  Place  to  the  edge 
of  the  Battery  and  State  Street;  thence  over,  through  and 
along  the  edge  of  the  Battery  and  State  Street  to  Whitehall 
Street;  thence  over,  through  and  along  Whitehall  Street  to 
and  connecting  with  the  South  Ferry,  Hamilton  Avenue 
Ferry,  and  Staten  Island  Ferry;  and  from  the  intersection 
of  State  Street,  and  Whitehall  Street,  over  and  across 
Whitehall  Street  to  Front  Street;  thence  over,  through  and 


Digitized  by  LjOOQIC 


NEW  YORK— APRIL,  1884.  885 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

along  Front  Street  to  Coenties  Slip ;  thence  over,  through, 
along  and  across  Coenties  Slip  to  the  intersection  of  Coen- 
ties Slip  and  Pearl  Street ;  thence  over,  through  and  along 
Pearl  Street  to  Hanover  Square ;  thence  over,  through  and 
along  Hanover  Square  and  Pearl  Street  to  John  Street; 
thence  over,  through  and  along  John  Street  and  Burling 
Slip  to,  over,  along  and  across  South  Street  to  and  connect- 
ing with  the  Fulton  Ferry;  and  from  the  intersection  of 
John  Street  and  Pearl  Street,  crossing  John  Street  over, 
through  and  along  Pearl  Street  and  Franklin  Square  to 
New  Bowery;  thence  over,  through  and  along  New  Bowery 
and  Chatham  Square  to  the  Bowery;  thence  over,  through 
and  along  the  Bowery  to  Third  Avenue;  thence  over, 
through  and  along  Third  Avenue  to  East  Thirty-fourth 
Street ;  thence  over,  through  and  along  East  Thirty -fourth 
Street  to  and  connecting  with  the  Thirty-fourth  Street 
Ferry;  and  from  the  intersection  of  East  Thirty-fourth 
Street  and  Third  Avenue  crossing  East  Thirty-fourth 
Street,  over,  through  and  along  Third  Avenue  to  East 
Forty-second  Street ;  thence  over,  through  and  along  East 
Forty-second  Street  to  and  across  Fourth  Avenue  to  and 
connecting  with  the  depot  known  as  the  '  Grand  Central,' 
occupied  by  the  New  York  Central  and  Hudson  River 
Railroad  Company,  the  New  York  and  Harlem  Railroad 
Company,  and  the  New  York,  New  Haven  and  Hartford 
Railroad  Company;  and  from  the  intersection  of  East 
Forty-second  Street  and  Third  Avenue,  and  crossing  East 
Forty-second  Street,  over,  through  and  along  Third  Avenue 
to  Ninety-second  Street ;  thence  over,  through  and  along 
East  Ninety-second  Street  to  and  connecting  with  the  Asto- 
ria Ferry ;  and  from  the  intersection  of  Third  Avenue  and 
East  Ninety-second  Street,  crossing  East  Ninety-second 
Street,  over,  through  and  along  Third  Avenue  to  East  One 
Hundred  and  Twenty-ninth  Street  (there  connecting  with 
the  ferries  having  landings  at  or  near  Harlem  Bridge)  ; 
thence  over,  through  and  along  East  One  Hundred  and 
Twenty-ninth  Street  to  the  intersection  of  East  One  Hun- 
dred and  Twenty-niuth  Street  and  the  Harlem  River; 
Vol.  XI.— 25 
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thence  over  and  along  the  Harlem  River  to  First  Avenue ; 
thence  over  and  across  the  Harlem  River,  connecting  with 
the  depot  of  the  Portchester  branch  of  the  New  York,  New 
Haven  and  Hartford  Railroad ;  and  from  the  intersection  of 
Third  Avenue  and  East  One  Hundred  and  Twenty-ninth 
Street,  over  and  across  Third  Avenue,  and  over,  through 
and  along  East  One  Hundred  and  Twenty-ninth  Street  to 
Lexington  Avenue ;  thence  over,  through  and  along  Lex- 
ington Avenue  to  River  Street  and  the  Harlem  River; 
thence  over,  through  and  along  River  Street  and  the  south- 
erly shore  of  the  Harlem  River  to  and  connecting  with  the 
railway  of  the  New  York  and  Harlem  Railroad  at  Fourth 
Avenue ;  with  a  branch  and  turnout  from  the  intersection 
of  New  Bowery  and  .Chatham  Square,  over,  through  and 
along  Chatham  Square  to  Chatham  Street;  thence  over 
through  and  along  Chatham  Street  to  Park  Row ;  thence  over, 
through  and  along  Park  Row  to  Tryon  Row  (there  to  connect 
with  the  railway  to  be  laid  over  the  East  River  Bridge  for  cars 
to  be  propelled  or  operated  by  steam) ;  thence  over,  through 
and  along,  or  in  front  of  and  around  Tryon  Row  to  the 
Park ;  thence  along  the  Park  and  over,  through  and  along 
Centre  Street  to  Park  Street;  thence  over,  through  and 
along  Park  Street  to  Mott  Street,  crossing  over  Mott  Street; 
thence  over  and  through  the  block  to  Doyer  Street,  crossing 
into  Doyer  Street ;  thence  over,  and  through  the  block  to 
Pell  Street,  crossing  over  Pell  Street ;  thence  over,  through 
and  along  Pell  Street  and  intersecting  the  route  herein- 
before fixed  and  determined  over,  through  and  along  the 
Bowery;  and  with  a  siding  for  a  turn  round,  commencing 
at  the  intersection  of  Coenties  Slip  and  Water  Street; 
thence  over,  through  and  along  Water  Street  to  Whitehall 
Street;  thence  over,  through  and  along  Whitehall  Street  to 
and  intersecting  the  route  hereinbefore  fixed  and  determined 
at  the  intersection  of  Front  Street  and  Whitehall  Street;  and 
also  a  route  of  connection  beginning  at  the  intersection  of 
Ninth  Avenue  and  West  Ninety-second  Street,  over, 
through  and  along  West  Ninety-second  Street  to  Eighth 
Avenue;  thence  over,  through  and  along  Eighth  Avenue 
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to  River  Street  and  the  Harlem  River;  thence  over,  through 
and  along  River  Street,  and  over  and  along  the  Harlem 
River,  over  and  crossing  the  Harlem  River  at  or  near  High 
Bridge,  to  and  connecting  with  the  New  York,  Boston  and 
Montreal  Railroad,  or  the  depot  thereof,  and  to  and  connect- 
ing with  the  Spuyten  Duyvil  and  Port  Morris  Railroad,  or 
the  depot  thereof." 

The  commissioners  at  the  same  time  also  located  the 
route  of  the  Gilbert  Elevated  Railroad  Company,  as  follows : 

"Commencing  on  the  south  shore  of  Harlem  River,  at 
Kingsbridge;  thence  running  through  and  along  River 
Street  to  Eighth  Avenue;  thence  over,  through  and  along 
Eighth  Avenue  to  Ninety-second  street;  then  over,  through 
and  along  Ninety-second  Street  to  Ninth  Avenue;  thence 
over,  through  and  along  Ninth  Avenue  to  Fifty-third  Street 
to  Sixth  Avenue;  thence  over,  through  and  along  Sixth 
Avenue  to  Amity  Street ;  thence  over,  through  and  along 
Amity  Street  to  South  Fifth  Avenue;  thence  over,  through 
and  along  South  Fifth  Avenue  to  Canal  Street;  thence 
over,  through  and  across  Canal  Street  into  West  Broadway  ; 
thence  over,  through  and  along  West  Broadway  to  Chambers 
Street;  thence  over,  through  and  across  Chambers  Street 
into  College  Place;  thence  southerly  over,  through  and 
along  College  Place  to  Murray  Street ;  thence  easterly  over, 
through  and  along  Murray  Street  to  Church  Street;  thence 
southerly  over,  through  and  along  Church  Street  to  New 
Church  Street ;  thence  southerly  over,  through  and  along 
New  Church  Street  to,  through  over  and  across  Morris 
Street  to  a  point  on  the  southerly  line  of  Morris  Street, 
sixty-five  feet  from  the  southeasterly  corner  of  Greenwich 
Street  and  Morris  Street;  thence  southerly  over  and 
through  private  property  parallel  to  the  easterly  line  of 
Greenwich  Street,  a  distance  of  thirty-five  feet;  thence 
over  and  on  a  curve  of  one  hundred  and  eighty  feet  radius, 
intersecting  the  building  line  on  the  westerly  side  of  Broad- 
way, two  hundred  and  two  feet  from  the  southerly  corner 
of  Morris  Street  and  Broadway  to  Bowling  Green,  west  of 
the   westerly  line  of  Broadway  to  and  around  Bowling 
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Green  Park  into  Beaver  Street;  thence  over,  through  and 
along  Beaver  Street  to  Pearl  Street ;  thence  over,  through 
and  along  Pearl  Street  and  New  Bowery  to  Division  Street; 
thence  over,  through  and  along  Division  Street  to  Chrystie 
Street;  thence  over  through  and  along  Chrystie  Street  and 
Second  Avenue  to  Harlem  River ;  thence  through  and 
along  River  Street  to  Eighth  Avenue. 

"Also,  an  extension  from  the  junction  of  Fifty-third 
Street  over,  through  and  along  Sixth  Avenue  to  Fifty- 
ninth  Street. 

"  Also,  an  extension  from  the  junction  of  East  Twenty- 
third  Street  and  Second  Avenue,  over,  through  and  along 
Twenty-third  Street  to  the  Third  Avenue. 

"Also,  an  extension  from  the  junction  of  East  Forty- 
second  Street  and  Second  Avenue,  over,  through  and  along 
East  Forty-second  Street  to  the  Third  Avenue;  thence  to 
connect  with  the  Grand  Central  Depot." 

On  the  4th  of  October,  1875,  the  commissioners  decided 
upon  the  plans  for  the  construction  of  the  railways  upon 
the  routes  in  the  locations  named. 

On  the  2d  day  of  September,  1875,  The  New  York  Ele- 
vated Railroad  Company  and  The  Gilbert  Elevated  Railway 
Company  entered  into  an  agreement,  reciting  the  fact,  among 
others,  that  some  portions  of  the  routes  of  the  respective 
companies  might  be  located  in  common  ;  and  whereby  they 
agreed  that  the  New  York  company  should  have  the  right 
to  construct  so  much  of  such  common  routes  as  lay  on  the 
easterly  side  of  the  city,  between  the  South  Ferry  and 
Chatham  Square,  and  that  whenever  the  Gilbert  company 
should  desire  to  use  such  part  so  constructed,  it  should  have 
the  right  to  do  so,  upon  payment  of  one  half  the  cost.  As 
to  so  much  of  their  routes  as  might  be  located  in  common 
on  Ninth  Avenue  between  Fifty-third  Street  and  High 
Bridge,  on  the  Harlem  River,  the  agreement  provided  that 
the  road  should  be  constructed  jointly,  or  either  company 
could  construct  the  same,  but  the  other  company  should  not 
have  the  right  to  use  the  same  without  first  paying  one  half 
its  cost.  The  agreement  also  contained  provisions  regulat- 
ing the  division  of  the  earnings. 
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On  the  27th  of  October,  1875,  the  commissioners  adopted 
the  form  of  articles  of  association  for  the  company  to  be 
organized  under  chapter  606,  Laws  of  1875,  called  it  the 
Manhattan  Railway  Company,  fixing  the  capital  stock  at 
$2,000,000.00,  and  designating  routes  coincident  with  those 
previously  fixed  for  the  New  York  Elevated  Railroad  Com- 
pany and  the  Gilbert  Elevated  Railway  Company ;  and  on 
the  29th  of  October,  opened  books  for  subscriptions  to  the 
stock  of  the  company  to  be  organized — previous  announce- 
ment of  the  intention  so  to  do  having  been  given. 

Twenty  thousand  shares  were  subscribed  for  by  twenty- 
six  subscribers  in  various  amounts,  and  one  hundred  thou- 
sand dollars  were  immediately  paid  in ;  and  on  November 
10,  pursuant  to  notice  by  the  commissioners,  the  stockhold- 
ers met  and  elected  nine  directors  of  the  company.  The 
balance  of  the  one  hundred  thousand  dollars  of  cash  paid  in 
upon  the  stock  subscription  remaining  after  the  payment  of 
the  expenses  of  the  Rapid  Transit  Commissioners  was  paid 
over  to  the  Manhattan  company. 

On  the  1st  of  December.  1875,  the  New  York  Elevated 
Railroad  Company  presented  its  petition  to  the  General 
Term  of  the  Supreme  Court,  held  in  and  for  the  First  De- 
partment, alleging  the  refusal  of  more  than  one  half  in 
value  of  the  owners  of  property  along  their  route  to  give 
the  consent  required  by  law,  and  that  the  consent  of  the 
local  authorities  had  been  duly  obtained,  and  asking  for  the 
appointment  of  three  commissioners  to  determine  whether 
or  not  such  railway  ought  to  be  constructed.  The  court 
thereupon  appointed  three  commissioners,  one  of  whom 
having  resigned,  his  vacancy  was  duly  filled,  who,  after 
hearing  the  parties  interested,  reported  on  the  4th  of  March, 
1876,  that  the  road  upon  the  route  fixed  by  the  Rapid 
Transit  Commissioners  ought  to  be  built,  except  that  part 
which  was  called  a  route  of  connection,  beginning  at  the 
intersection  of  Ninth  Avenue  and  West  Ninety-second 
Street,  which  report  was  duly  confirmed  by  the  court  on 
the  15th  day  of  April,  1876. 

On  the  1st  of  January,  1876,  the  New  York  Elevated 
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Railroad  Company  duly  executed  a  mortgage  upon  its  fran- 
chise and  property,  to  secure  bonds  to  be  issued,  to  the 
amount  of  twelve  millions  of  dollars  and  interest  at  seven 
per  cent.,  payable  on  the  1st  days  of  January  and  July  in 
each  year ;  and  upon  this  mortgage,  bonds  have  been  issued 
to  the  amount  of  eight  and  one  half  millions  of  dollars. 

On  the  21st  of  December,  1877,  the  New  York  Elevated 
Railroad  Company  and  the  Gilbert  Elevated  Railway  Com- 
pany entered  into  another  agreement  in  furtherance  of  the 
agreement  of  September  2d,  1875,  in  which  they  provided, 
among  other  things,  "  That  the  following  portions  of  the 
railway  structures  of  the  two  companies  are  to  be  owned  or 
used  in  common,  viz:  The  line  from  the  intersection  of 
Beaver  and  Pearl  Streets,  along  Pearl  Street,  through  the 
New  Bowery  and  part  of  Chatham  Square,  to  and  including 
the  intersection  of  this  line  with  the  line  of  the  Gilbert 
Elevated  Railway  coming  through  Division  Street;  the  line 
along  a  part  of  the  line  of  the  Gilbert  Elevated  Railway, 
coming  through  Division  Street,  to  and  including  the  inter- 
section of  this  line  with  the  line  of  the  Gilbert  Elevated 
Railway  coming  through  Chambers  Street  and  a  line  on  the 
Ninth  Avenue,  from  Fifty-third  Street  to  One  Hundred  and 
Tenth  Street." 

The  agreement  further  provided  for  the  building  of  the 
common  structures,  and  determined  the  manner  in  which 
payments  were  to  be  made  for  the  same. 

This  agreement  was  guaranteed  by  the  New  York  Loan 
and  Improvement  Company,  as  owners  of  the  stock  of  the 
Gilbert  Elevated  Railway  Company. 

On  the  same  day  another  agreement  was  made  by  the 
railway  companies,  and  guaranteed  by  the  New  York  Loan 
and  Improvement  Company,  whereby  the  New  York  Com- 
pany contracted  to  build  the  structure  on  Ninth  Avenue, 
from  Fifty-third  Street  to  Sixty-first  Street. 

In  March,  1878,  the  two  companies  made  another  agree- 
ment in  respect  to  the  tracks  on  Ninth  Avenue,  which  was 
guaranteed  by  the  Loan  and  Improvement  Company. 

On  the  6th  day  of  June,  1878,  the  corporate  name  of  the 
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Gilbert  Elevated  Railway  Company  was  changed  to  the 
Metropolitan  Elevated  Railway  Company. 

On  the  10th  of  July,  1878,  the  Metropolitan  Railway 
Company  executed  a  mortgage  upon  its  franchises  and  prop- 
erty to  secure  certain  bonds  to  be  issued,  bearing  six  per 
cent  interest,  payable  on  the  1st  day  of  January  and  July 
in  each  year,  and  of  which  ten  millions  eight  hundred  and 
eighteen  thousand  dollars  have  been  issued. 

During  this  summer  both  of  the  roads  were  put  into 
operation,  although  they  were  not  fully  completed. 

At  this  time  the  Directors  of  the  New  York  company 
were  : 

W.  T.  Pelton,  C.  W.  Field,  A.  S.  Barnes,  David  Dows, 
H.  R.  Bishop,  E.  M.  Field,  Josiah  M.  Fiske,  John  D.  Mairs, 
A.  H.  Barney,  D.  A.  Lindley,  J.  A.  Cowing,  Benj.  Brewster, 
John  H.  Hall;  and  of  the  Metropolitan  Company:  Wm.R. 
Garrison,  John  Baird,  Wm.  Foster,  Jr.,  Geo.  M.  Pullman, 
Horace  Porter,  J.  F.  Navarro,  Geo.  J.  Forrest,  Wm.  Adams, 
Jr.,  John  P.  Kennedy,  Fausto  Mora,  Chas.  H.  Clayton ;  and 
of  the  Manhattan  they  were :  Wm.  T.  Pelton,  C.  W.  Field, 
David  Dows,  George  M.  Pullman,  Horace  Porter,  J.  F.  Na- 
varro, C.  K.  Garrison,  A.  H.  Barney. 

In  January,  1879,  the  following  were  elected  Directors  of 
the  New  York  company : 

David  Dows,  C.  W.  Field,  John  H.  Hall,  A.  H.  Barney, 
C.  J.  Canda,  Benj.  Brewster,  A.  S.  Barnes,  Nathan  Guild- 
ford (vice  Cowing,  resigned  February  5th),  J.  D.  Mairs,  D. 
A.  Lindley,  E.  M.  Field,  Heber  R.  Bishop,  Josiah  M.  Fiske. 

It  being  found  desirable  by  the  managers  of  both  the  ele- 
vated railroad  companies  that  the  elevated  railroad  system 
should  be  under  one  management,  not  only  for  the  interest 
of  the  companies,  but  also  for  the  interest  of  the  public,  a 
scheme  was  devised  by  which  the  charter  of  the  Manhattan 
company  (whose  capital  stock  was  increased  for  that  pur- 
pose to  thirteen  millions  of  dollars),  was  to  be  made  use  of, 
and  an  agreement  was  entered  into  between  the  three  com- 
panies on  the  20th  day  of  May,  1879,  called  the  tripartite 
agreement. 
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•_ 

This  agreement  recites  that  the  said  three  companies,  for 
the  purpose  of  avoiding  the  dangers  of  crossing  elevated 
railway  tracks  upon  the  same  level,  and  otherwise  securing 
to  the  public  of  New  York  the  advantage  of  safer  and  more 
rapid  transit  through  the  action  of  one  directing  body,  had 
agreed  as  follows : 

1st.  That  the  New  York  and  Metropolitan  companies 
should  execute  leases  to  the  Manhattan  company,  and  after 
making  certain  agreements  in  reference  to  outstanding  con- 
tracts, and  to  payments  to  be  made  by  the  New  York  and 
Metropolitan  companies,  and  to  the  issue  of  certain  addi- 
tional first  mortgage  bonds  by  the  Metropolitan  company. 
The  agreement  provided  as  follows : 

10.  In  consideration  of  the  premises  the  "Manhattan 
company,  in  addition  to  assuming  payment  of  the  principal 
and  interest  of  the  first  mortgage  bonds  of  the  New  York 
and  Metropolitan  companies,  as  above  provided,  and  the 
payment  of  cash  rental  and  guaranteed  dividend  as  provided 
in  the  lease,  hereby  agrees  to  issue  and  deliver  to  the  New 
York  and  Metropolitan  companies  its  two  bonds,  each  for 
six  millions  five  hundred  thousand  dollars,  payable  on 
demand,  one  to  James  A.  Cowing,  as  trustee  for  the  stock- 
holders of  the  New  York  company,  and  the  other  to  John 
Baird,  as  trustee  for  the  stockholders  of  the  Metropolitan 
company,  with  authority  to  the  trustees  respectively  to  use 
the  same,  if  they  see  fit,  in  payment  for  stock  of  the  Man- 
hattan company  at  par." 

Leases  were  duly  executed,  bearing  date  May  20th,  1879, 
by  which  the  New  York  company  leased  its  road,  etc.,  to 
the  Manhattan  company,  and  the  Manhattan  company 
agreed  to  pay,  by  way  of  rental,  the  sum  of  ten  thousand 
dollars  annually  to  the  New  York  company,  and  to  pay 
the  principal  and  interest  upon  the  first  mortgage  bonds 
issued  by  the  New  York  company,  amounting  to  eight 
millions  five  hundred  thousand  dollars,  and  also  a  div- 
idend annually  of  ten  per  cent,  upon  the  six  and  one  half 
millions  issued  by  the  New  York  company,  and  also  all 
taxes  and  assessments,  etc.,  of  every  kind  and  nature. 
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The  said  lease  further  provided,  in  case  of  a  failure  of  the 
Manhattan  company  to  pay  the  above  amounts,  or  should  it 
fail  to  keep  and  perform  any  of  the  covenants  and  agree- 
ments therein  contained,  that  the  New  York  company  should 
have  the  right  to  re-enter. 

Upon  the  same  day,  the  Metropolitan  company  executed 
a  similar  lease  of  its  road,  etc.,  to  the  Manhattan  companj-, 
containing  substantially  the  same  provisions  as  those  con- 
tained in  the  lease  by  the  New  York  company. 

The  Manhattan  company,  upon  the  delivery  of  these 
leases,  duly  issued  its  bonds  for  six  and  one  half  millions 
dollars  each,  convertible  into  stock,  to  Messrs.  Cowing  and 
Baird,  as  trustees,  as  provided  for  by  the  tripartite  agree- 
ment ;  and  on  the  13th  of  June,  1879,  Cowing  and  Baird 
surrendered  these  bonds  to  the  Manhattan  company,  and 
each  received  65,000  shares  of  the  Manhattan  stock.  Cow- 
ing transferred  the  stock  issued  to  him  to  the  shareholders 
of  the  New  York  company,  and  Baird  transferred  the  stock 
issued  to  him  to  the  shareholders  of  the  Metropolitan  com- 
pany. The  leases  by  the  Metropolitan  company  to  the 
Manhattan  company  and  the  tripartite  agreement  were 
duly  approved  by  the  stockholders  of  the  Metropolitan 
company,  on  the  28th  of  May,  1879,  and  also  by  the  stock- 
holders of  the  New  York  company. 

On  the  first  day  of  November,  1879,  the  Metropolitan 
company  made  a  new  mortgage,  to  secure  bonds  to  the 
amount  of  four  millions  of  dollars,  with  six  per  cent,  inter- 
est, payable  in  May  and  November — two  millions  of  which 
bonds  were  issued. 

In  July,  1879,  the  following  persons  were  elected  Direc- 
tors of  the  Metropolitan  company:  Wm.  R.  Garrison, Wm. 
Foster,  Jr.,  Geo.  M.  Pullman,  Wm.  Adams,  Jr.,  J.  F.  Na- 
varro, John  P.  Kennedy,  Horace  Porter,  Fausto  Mora,  Chas. 
H.  Clayton,  John  Baird,  George  J.  Forrest. 

Pursuant  to  an  act  of  the  legislature,  passed  during  this 
year,  the  number  of  directors  of  the  Manhattan  company 
was  increased  to  thirteen,  and  at  the  election  held  in 
November,  1879,  six  were  taken  from  the  New  York  Board 
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of  Directors,  and  six  from  the  Metropolitan  Board  of  Direc- 
tors, and  one  was  named  who  was  disconnected  with  either 
company. 

The  following  persons  were  elected  directors  of  the  Man* 
hattan  company : 

Wm.  R.  Garrison,  C.  W.  Field,  Geo.  M.  Pullman,  A.  H. 
Barney,  J.  F.  Navarro,  Benj.  Brewster,  Horace  Porter, 
Nathan  Guildford,  Robert  Harris,  John  Baird,  George  J. 
Forrest,  Heber  R.  Bishop,  Josiah  M.  Fiske,  Mr.  Harris 
being  the  thirteenth  director,  and  not  connected  with  either 
road. 

In  January,  1880,  the  following  persons  were  elected 
directors  of  the  New  York  company : 

Cyrus  W.  Field,  David  Dows,  A.  H.  Barney,  John  H. 
Hall,  Josiah  M.  Fiske,  Jesse  Hoyt,  A.  S.  Barnes,  J.  D.  Mairs, 
H.  R.  Bishop,  Benj.  Brewster,  D.  A.  Lindley,  E.  M.  Field, 
N.  Guildford. 

And  in  July,  1880,  the  following  persons  were  elected 
directors  of  the  Metropolitan  company : 

John  Baird,  Wm.  R.  Garrison,  Geo.  J.  Forrest,  William 
Foster,  Jr.,  John  P.  Kennedy,  J.  F.  Navarro,  Horace  Porter, 
Geo.  M.  Pullman,  Wm.  Adams,  Jr.,  Chas.  H.  Clayton, 
Mortimer  Ward. 

And  in.  November,  1880,  the  following  persons  were 
elected  directors  of  the  Manhattan  company : 

C.  K.  Garrison,  Wm.  R.  Garrison,  George  J.  Forrest,  A. 
V.  Stout,  John  P.  Kennedy,  J.  F.  Navarro,  Horace  Porter, 
E.  F.  Winslow,  Arthur  Leary,  Wm.  Foster,  Jr.,  Mortimer 
Ward,  R.  M.  Gallaway,  H.  F.  Dimock,  none  of  whom  were 
directors  in  the  New  York  company,  and  six  of  whom  were 
directors  in  the  Metropolitan  company. 

In  January,  1881,  the  following  persons  were  elected 
directors  of  the  New  York  company,  none  of  whom  were 
in  either  of  the  other  boards : 

David  Dows,  A.  H.  Barney,  Josiah  M.  Fiske,  Jesse  Hoyt, 
A.  S.  Barnes,  C.  W.  Field,  John  D.  Mairs,  E.  M.  Field,  H. 
R.  Bishop,  Benj.  Brewster,  D.  A.  Lindley,  John  H.  Hall,  J. 
A.  Cowing. 
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From  the  time  of  the  leases  above  mentioned,  the  Man- 
hattan company  continued  to  operate  the  roads,  but  the 
result  not  proving  satisfactory  to  the  parties  interested  in  the 
elevated  roads,  and  probably  foreseeing  the  disasters  which 
subsequently  beset  the  Manhattan  company,  the  directors 
of  both  the  New  York  and  Metropolitan  companies  were 
desirous  of  effecting  a.  complete  union  or  merger  of  these 
corporations  with  the  Manhattan  company,  and  negotiations 
were  had  between  the  companies,  during  the  early  part  of 
1880 ;  but  in  consequence  of  the  great  divergence  in  the 
views  of  the  persons  interested,  as  to  the  values  which 
should  be  affixed  to  the  respective  properties  in  the  scheme 
of  the  merger,  but  little  progress  was  made  in  the  settle- 
ment of  the  difficulties. 

In  July,  1880,  however,  all  the  parties  agreed  that  the 
following  questions,  namely : 

"What  are  the  comparative  rates,  under  all  the  circum- 
stances, of  the  stocks  of  the  New  York  Elevated  Railroad 
Company  and  of  the  Metropolitan  Elevated  Railway  Com- 
pany to  be  taken  as  the  basis  of  merging  with  the  Manhattan 
Railway  Company,  under  Chapter  503  of  the  Laws  of  1879, 
to  be  submitted  at  the  office  of  the  Manhattan  Company  on 
Thursday,  the  5th  of  August,  at  10  A.  M.,  each  company  to 
have  four  hours  for  producing  evidence,  and  one  hour  for 
any  argument  it  may  choose  to  submit  by  counsel  or  other 
representatives,  the  relative  rates  of  said  stocks  to  be  ex- 
pressed in  percentages,  so  that  the  sum  of  the  two  shall  be 
200?"  should  be  submitted  to  Mr.  John  A.  Stewart,  Presi- 
dent of  the  United  States  Trust  Company,  Mr.  R.  G.  Rol- 
ston,  President  of  the  Farmers  Trust  and  Loan  Company, 
and  Mr.  Henry  F.  Spaulding,  President  of  the  Central  Trust 
Company,  who  should  hear  the  parties  and  their  evidence, 
and  determine  the  same  as  arbitrators;  and  the  various 
boards  of  directors  stipulated  to  abide  by  the  decision,  so 
far  as  to  recommend  it  to  the  stockholders  for  approval. 
The  arbitrators  met,  took  a  large  amount  of  evidence, 
heard  the  parties;  and  on  the  15th  of  September  1880, 
made  the  following  report: 
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"  Award  of  John  A.  Stewart,  R.  G.  Rolston  and  Henry 
F.  Spaulding,  arbitrators : 

"  The  subscribers,  to  whom  as  arbitrators  has  been  sub- 
mitted by  the  New  York  Elevated  Railroad  Company  and 
the  Metropolitan  Elevated  Railway  Company,  the  question: 

44  4  What  are  the  comparative  rates,  under  all  the  circum- 
stances, of  the  stock  of  the  New  York  Elevated  Railroad 
Company  and  of  the  Metropolitan  Elevated  Railway  Com- 
pany, to  be  taken  as  a  basis  of  merging  with  the  Manhattan 
Railway  Company,  under  chapter  503,  Laws  of  1879.'  " 

"Having  heard  and  weighed  the  testimony  presented  by 
both  companies,  and  having  given  due  consideration  to  the 
matter,  decide : 

"  That  the  comparative  rate  at  which  the  stock  of  the 
New  York  Elevated  Railroad  Company  shall  be  taken  is 
110 ;  and  that  the  comparative  rate  at  which  the  stock  of 
the  Metropolitan  Railway  Company  shall  be  taken  as  90,  as 
the  basis  of  merging  with  the  Manhattan  company,  under 
Chapter  508,  Laws  of  1879. 

"  John  A.  Stewart, 

"R.  G.  Rolston, 

"  Henry  F.  Spaulding, 

"  Arbitrators. 

"New  York,  September  15, 1880." 

This  decision  was  accepted  by  the  directors  of  the  com- 
panies, and  recommended  to  the  stockholders  to  be  carried 
into  effect. 

Stockholders'  meetings  were  held,  but  the  scheme  seems 
to  have  had  no  vitality,  and  was  allowed  to  drop,  and  no 
action  was  taken. 

The  profits  arising  from  the  elevated  roads,  not  by  any 
means  meeting  the  great  expectations  which  had  been  in- 
dulged in,  and  taxes  having  been  levied  upon  the  properties 
of  the  New  York  and  Metropolitan  companies,  as  well 
as  upon  the  Manhattan,  which  do  not  seem  to  have  been 
anticipated,  the  Manhattan  company,  in  the  early  part  of 
the  year  1881,  found  that  it  would  be  impossible,  from  the 
revenues  derived  from  the  roads,  to  meet  the  various  en- 
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gagements  which  they  had  undertaken  in  the  leases  above 
mentioned,  and  that  company  became  insolvent  and  unable 
to  meet  its  obligations — the  Metropolitan  roads  earning 
barely  sufficient  to  pay  all  fixed  charges  upon  the  road  leav- 
ing nothing  for  a  dividend  to  the  stockholders,  while  the 
New  York  road  earned  sufficient  to  pay  its  fixed  charges 
and  also  a  dividend  to  its  stockholders. 

In  April,  1881,  Mr.  Gallaway,  the  President  of  the  Man- 
hattan company,  sent  an  open  letter  to  the  Mayor  of  the 
City  of  New  York,  arguing  that  some  measures  should  be 
taken  to  relieve  the  Manhattan  compan}-  of  the  load  of  taxes 
which  had  been  imposed  upon  it,  otherwise  it  would  be 
driven  into  hopeless  insolvency.  Upon  this  confession 
being  brought  to  the  notice  of  the  Attorney-General  of  this 
state,  he,  on  the  18th  of  May,  1881,  upon  a  bill  alleging 
many  of  the  facts  above  mentioned,  and  that  the  Manhattan 
company,  at  the  time  of  the  making  of  the  leases  above 
mentioned,  was  not  a  bona  fide  existing  corporation,  and 
that  it  was  hopelessly  insolvent,  obtained  an  order  to  show 
cause,  from  one  of  the  judges  of  this  department,  return- 
able on  the  27th  day  of  May,  1881,  why  a  receiver  of  the 
property  of  the  Manhattan  company  should  not  be  ap- 
pointed. This  motion  was  adjourned  from  time  to  time, 
and  finally,  on  the  8th  day  of  July,  1881,  an  order  was 
entered  discontinuing  the  said  action. 

In  the  meantime,  and  on  the  29th  day  of  June,  1881, 
Frank  M.  Weiler,  by  Lawrence  &  Waehner,  his  attorneys, 
commenced  an  action  in  the  Court  of  Common  Pleas,  against 
the  Manhattan  Railway  Company,  the  Metropolitan  Railway 
Company,  and  the  Central  Trust  Company  of  New  York, 
elaiming  to  be  the  holder  of  five  of  the  first  mortgage  bonds 
of  the  Metropolitan  Railway  Company,  and  after  alleging 
certain  facts  and  the  insolvency  of  the  Manhattan  Company, 
in  his  complaint  demanded,  among  other  things,  that  the 
said  companies  be  enjoined  from  paying  out  any  moneys  to 
the  stockholders  of  the  Metropolitan  company.  This  com- 
plaint was  verified  by  Mr.  Frank  R.  Lawrence,  and  an  order 
to  show  cause,  with  a  preliminary  injunction,  was  granted 


Digitized  by  LjOOQIC 


898  COURT  OF  COMMON  PLEAS. 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

thereon,  returnable  on  the  6th  day  of  July,  and  was  ad- 
journed to  July  27th,  when  the  motion  was  argued ;  and  on 
the  6th  of  October,  a  consent  to  discontinue  was  duly 
given,  and  the  motion  never  decided. 

On  the  said  29th  of  June,  1881,  an  action  was  com- 
menced in  the  said  Court  of  Common  Pleas,  by  Mr.  George 
S.  Lespinasse,  claiming  to  be  a  bondholder  of  the  New 
York  company,  by  a  summons  and  complaint  alleging 
default  in  the  payment  of  interest  upon  the  bonds  and  the 
insolvency,  etc.,  of  the  Manhattan  company,  and  praying 
that  the  defendant  companies  might  be  restrained  from 
distributing  any  of  the  income  derived  from  the  New  York 
road  among  the  stockholders  of  the  New  York  company, 
and  an  order  to  show  cause  returnable  July  6th,  1881,  was 
granted,  with  an  injunction  in  the  meantime,  restraining 
the  companies  from  distributing  any  of  the  income  derived 
from  the  New  York  company's  properties  among  the  stock- 
holders of  said  company.  I  cannot  find  any  evidence  as  to 
what  became  of  this  order,  but  the  injunction  seems  still  to 
have  existed  at  the  time  of  the  answer  served  in  the  Supe- 
rior Court  suit,  hereinafter  mentioned,  and  was  probably 
argued  at  the  same  time  as  the  motion  in  the  Weiler  suit, 
as  it  seems  to  have  been  adjourned  to  the  same  day. 

On  the  30th  of  June,  1881,  Mr.  S.  H.  Kneeland,  a  stock- 
holder in  both  the  Manhattan  and  Metropolitan  companies, 
sent  the  Manhattan  company  the  following  letter : 

"New  York,  June  30, 1881. 
44  To  the  Board  of  Directors  of  the  Manhattan  Railway 
Company : 
"  The  undersigned,  a  stockholder  of  the  Manhattan  Rail- 
way Company,  for  himself  and  others  similarly  interested, 
now  formally  propose  to  your  company  to  buy  one  million, 
par  value,  of  an  income  bond  to  be  created  by  the  Manhat- 
tan Railway  Company,  secured  by  its  property  and  fran- 
chises, bearing  cumulative  interest  warrants  at  the  rate  of 
six  per  cent,  per  annum,  to  be  paid  out  only  from  the 
income  of  the  Manhattan  Railway  Company,  the  length  of 
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the  bond  and  other  details  to  be  arranged  to  mutual  satis- 
faction, and  to  pay  for  the  same  at  sixty  per  cent,  of  the 
par  value  of  said  bonds.  This  offer  is  upon  the  conditions 
following : 

"  1. — That  the  said  bonds  be  first  offered  upon  reasonable 
notice  for  subscription  to  stockholders  of  the  Manhattan 
Railway  Company,  the  undersigned  and  his  associates  obli- 
gating themselves  to  take  all  the  bonds  not  subscribed  for 
by  the  stockholders. 

44  2. — That  you  will  arrange  that  seven  persons,  stockhold- 
ers of  the  Manhattan  Railway  Company,  to  be  nominated 
by  the  undersigned  and  his  associates,  shall,  immediately 
after  the  creation  of  such  bond,  be  elected  to  the  Board  of 
Directors  of  the  Manhattan  company. 

"  In  view  of  this  crisis  in  the  affairs  of  the  company,  it 
is  important  that  we  have  immediate  action  upon  this  request. 
(Signed)  S.  H.  Kneeland." 

Mr.  Kneeland  was  very  positive  that  this  letter  was  sent 
at  a  much  earlier  date,  but  the  judge  before  whom  the  case 
was  tried  held  that  it  was  proven  with  reasonable  certainty, 
that  June  30th  was  the  true  date.  This  proposition  seems 
to  have  been  deemed  entirely  inadmissible,  and  was  not 
accepted. 

On  the  1st  day  of  Jul}',  the  Manhattan  company  made 
default  in  the  payment  of  the  interest  on  the  bonds  of  the 
New  York  and  Metropolitan  companies,  and  also  in  the 
payment  of  the  dividends  upon  the  stock.  The  interest 
upon  the  bonds  was,  however,  paid  out  of  moneys  loaned 
to  the  New  York  and  Metropolitan  companies,  by  friends 
of  the  companies. 

The  time  for  the  election  of  a  board  of  directors  for  the 
Metropolitan  company  was  early  in  July,  1881,  and  Mr, 
Kneeland,  a  large  stockholder  in  the  Metropolitan  company, 
and  the  holder  of  proxies  from  numerous  stockholders 
deeming  a  change  in  the  direction  advisable,  consulted  with 
Mr.  Sage  as  to  the  persons  whom  it  would  be  best  to  secure, 
and  Mr.  Gould  was  mentioned,  either  by  Mr.  Sage  or  Mr* 
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Kneeland,  as  a  desirable  person  to  interest  in  the  elevated 
railroad  enterprise ;  and  Mr.  Kneeland  saw  Mr.  Gould,  and 
after  repeated  interviews  with  Mr.  Gould  and  Mr.  Sage,  it 
was  agreed  that  Mr.  Gould  and  his  friends,  Mr.  Sloan,  Mr. 
Sidney  Dillon,  Mr.  G.  M.  Dodge,  and  Mr.  W.  E.  Connor 
(the  latter  of  whom  was  a  partner  of  Mr.  Gould),  and  also 
Mr.  Sage,  should  become  directors,  making  a  majority  of 
the  board,  and  Mr.  Kneeland  duly  qualified  Mr.  Sloan,  Mr. 
Dillon,  and  Mr.  Dodge,  by  transferring  stock  in  their  names, 
and  on  the  5th  day  of  July,  1881,  the  following  were  elected 
directors  of  the  Metropolitan  company  :  Jay  Gould,  Russell 
Sage,  Samuel  Sloan,  Sidney  Dillon,  Wm.  R.  Garrison,  Ho- 
race Porter,  J.  F.  Navarro,  S.  H.  Kneeland,  J.  S.  Stout, 
G.  M.  Dodge,  W.  E.  Connor,  three  of  whom,  Messrs.  Gar- 
rison, Porter  and  Navarro,  were  directors  in  the  Manhattan 
company. 

On  the  2d  day  of  July,  1881,  the  Attorney-General  com- 
menced a  second  action,  in  the  county  of  Albany,  on  be- 
half of  the  people,  against  the  Manhattan  Railway  Com- 
pany, alleging  the  insolvency  of  said  company,  the  complaint 
in  which  action  was  verified  by  Mr.  Frank  R.  Lawrence. 
Upon  this  complaint  and  .certain  affidavits  thereto  annexed, 
Mr.  Justice  Westbrook,  on  the  5th  of  July,  granted  an 
order  requiring  the  Manhattan  company  to  show  cause,  on 
the  13th  of  July,  at  Kingston,  Ulster  County,  why  a 
receiver  should  not  be  appointed. 

On  the  13th  day  of  July,  the  motion  was  duly  heard,  and 
Messrs.  John  F.  Dillon  and  Amos  Lawrence  Hopkins  were 
appointed  receivers  of  the  Manhattan  Railway  Company. 
The  receivers  duly  qualified,  and  entered  upon  the  discharge 
of  their  duties. 

On  the  3d  of  July,  1881,  the  New  York  company  com- 
menced its  action  in  the  Superior  Court  of  this  city  against 
the  Manhattan  company  and  the  Metropolitan  company, 
claiming  the  right  to  take  into  its  possession  again,  its 
property  delivered  to  the  Manhattan  company  under  the 
lease  and  tripartite  agreement,  because  of  the  insolvency 
of  the   Manhattan  company.      Upon   this   complaint  and 
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affidavit  annexed,  an  order  to  show  cause  was  granted, 
returnable  on  the  6th  day  of  July,  1881,  why  the  property 
of  the  plaintiff,  held  by  the  Manhattan,  company,  should 
not  be  delivered  over  to  it;  which  motion  was  ad- 
journed by  several  adjournments  to  November  28th,  1881. 

The  Metropolitan  company,  on  or  about  the  16th  day  of 
July,  1881,  put  in  its  answer,  setting  up  the  proceedings  in 
the  courts  as  a  reason  why  the  relief  asked  for  by  the 
plaintiff  should  not  be  granted,  and  on  the  25th  of  July  the 
Manhattan  company  also  answered. 

On  the  22d  day  of  July,  1881,  the  New  York  company 
presented  its  petition  to  the  court,  in  the  second  action  by 
the  People  against  the  Manhattan  company,  alleging  the 
defaults  of  the  Manhattan  company,  and  praying  that  the 
Manhattan  company  and  its  receivers  might  be  directed  to 
deliver  up  the  property  of  the  New  York  company  to  that 
company. 

About  this  time  it  began  to  be  rumored  that  the  Man- 
hattan company  had  a  claim  for  $13,000,000  against  the 
New  York  and  the  Metropolitan  companies,  because  of  the 
issue  to  these  companies  of  $13,000,000  of  the  Manhattan 
stock,  and  for  which  these  companies  had  paid  nothing; 
and  in  August  certain  philanthropists  applied  to  Mr.  Justice 
Emott  and  Messrs.  Allison  &  Shaw  for  their  opinion  upon 
the  question,  and  opinions  were  given  that  the  claim  was 
well  founded,  because  the  Manhattan  company  had  received 
no  value  for  its  stock.  That  while,there  was  no  doubt  but 
that  a  corporation  might  issue  its  shares  for  property,  yet 
the  shares  would  be  paid  only  to  the  extent  of  the  true 
value  of  the  property  received  in  exchange  for  them,  and 
if  that  property  was  entirely  valueless,  then  not  to  any 
extent.  That  the  leases  in  question  possessed  no  value, 
because  of  the  large  rental  reserved  in  them,  and  that  in 
point  of  fact  the  attempt  to  pay  the  charges  provided  for  in 
these  leases  had  reduced  the  Manhattan  company  to  in- 
solvency, and  a  letter  was  sent  by  a  Mr.  Earl,  claiming  to 
be  a  stockholder  of  the  Manhattan  company,  to  that 
company,  requiring  the  enforcement  of  this  claim.     The 
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company  replied  that  the  claim  was  a  doubtful  one,  as  they 
were  advised,  and  its  enforcement  might  involve  a  great 
deal  of  costly  labor,  and  that  they  would  prefer  that  the 
claim  should  be  enforced  by  any  stockholder  who  desired 
so  to  do. 

About  the  1st  of  September,  1881,  one  John  C.  Watson,  of 
Boston,  filed  his  bill  in  the  United  States  Circuit  Court  for 
the  Southern  District  of  New  York,  as  a  stockholder  of  the 
Manhattan  company,  against  the  New  York,  Metropolitan 
and  Manhattan  companies,  and  Messrs.  Dillon  and  Hop- 
kins, as  receivers,  claiming  that  the  Manhattan  company 
should  recover  from  the  New  York  and  Metropolitan  com- 
panies, thirteen  millions  of  dollars,  the  par  value  of  the 
Manhattan  stock  issued  to  the  New  York  and  Metropolitan 
companies,  and  divided  amongst  their  stockholders,  as 
above  stated. 

On  the  27th  of  September,  1881,  the  board  of  directors 
of  the  Manhattan  company  passed  a  resolution  requesting 
the  receivers  to  issue  certificates,  in  order  to  provide  means 
to  meet  any  deficiency  that  had  arisen,  or  might  arise,  in 
the  amounts  due  to  the  two  lessor  companies,  and  on  the 
29th  of  September,  an  application  was  made,  by  the  re- 
ceivers of  the  Manhattan  company,  to  Mr.  Justice  West- 
brook,  upon  a  petition  alleging  that  there  had  been  default 
in  the  making  of  the  payments  under  the  leases,  and  that 
the  period  was  fast  approaching  when  the  New  York  and 
Metropolitan  companies  could  re-take  possession  of  their 
property,  by  reason  of  this  default,  according  to  the  terms 
and  provisions  of  these  leases,  and  asked  leave  of  the  court 
to  issue  receivers'  certificates  at  a  rate  of  interest  not  ex- 
ceeding twelve  per  cent,  per  annum,  upon  which  to  raise 
sufficient  money  to  make  the  payments  as  to  which  default 
had  been  made.  The  New  York  company  opposed  this 
application  upon  the  ground  of  inexpediency,  and  because 
it  would  be  creating  a  new  lien  upon  their  property,  in 
derogation  of  liens  already  existing. 

The  following  action  was  taken  by  the   Metropolitan 
board,  on  September  28th,  1881 : 
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u  On  motion  of  Mr.  S.  Sloan,  seconded  by  Mr.  Sidney 
Dillon,  it  was  Resolved  unanimously,  that  it  is  not  expedi- 
ent for  this  company  to  appear  in  the  application  made  by 
the  receivers  of  the  Manhattan  Railway  Company  for  the 
issue  of  certifiates." 

The  minutes  continue,  as  follows: 

"  The  board  had  under  discussion  the  relation  of  this 
company  to  the  New  York  and  Manhattan  companies 
generally.  No  conclusion  was  arrived  at.  A  committee, 
consisting  of  Messrs.  Russell  Sage,  Jay  Gould,  and  Jose  F. 
Navarro,  was  appointed  to  take  legal  advice  if  necessary, 
and  such  steps  as  may  be  expedient  to  protect  the  best  in- 
terests of  this  company;  on  motion  of  Mr.  Dillon,  seconded 
by  Mr.  Sloan,  and  carried  unanimously." 

Affidavits  were  also  read  in  opposition  to  this  motion, 
made  by  Mr.  Gould,  Mr.  Sage  and  Mr.  Connor,  all  of  whom 
concurred  in  the  opinion  that  the  Manhattan  company  was 
hopelessly  and  irretrievably  insolvent,  and  that  the  grant- 
ing of  the  prayer  of  the  petition  would  simply  prolong,  for 
a  few  months,  a  hopeless  struggle  on  the  part  of  the  Man- 
hattan company  for  a  continuance  of  its  existence. 

Mr.  Justice  Westbrook  granted  an  order  for  receivers' 
certificates,  not  to  exceed  in  amount  one  million  of  dollars, 
but  refused  to  attempt  to  make  them  a  lien  prior  to  the 
liens  already  existing  upon  the  various  properties.  These 
certificates  could  not  be  negotiated,  and  no  money  was 
raised  by  their  means. 

The  petition  of  the  New  York  company  to  get  back  its 
road  was  brought  to  a  hearing  on  the  14th  of  September, 
and  had  not  been  decided,  when  on  the  30th  day  of  Sep- 
tember the  New  York  company  presented  a  supplementary 
petition,  setting  forth  that  the  ninety  days  mentioned  in 
the  leases  had  elapsed,  that  the  payments  reserved  by  the 
leases  had  not  been  made ;  that  they  had  demanded  posses- 
sion of  their  property  from  the  Manhattan  company ;  and 
they  claimed  that  they  were  entitled  to  the  possession  of 
their  property,  and  as  it  was  in  the  possession  of  the  court, 
they  asked  that  it  might  be  surrendered  to  them. 
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The  receivers  of  the  Manhattan  company  answered  on 
the  8th  of  October,  1881,  setting  up  the  fact  of  the  exist- 
ence of  the  Watson  suits,  hereinbefore  mentioned,  and  stat- 
ing the  claim  which  was  being  attempted  to  be  enforced  in 
that  action  against  the  New  York  company,  and  that  the 
legal  rights  and  equities  of  the  petitioning  company  and  the 
Manhattan  company  were  involved  in  that  cause ;  and  that 
this  was  another  attempt  to  enforce  a  forfeiture  summarihr, 
and  not  by  the  pursuit  of  a  proper  remedy  by  an  action  at 
law ;  and  that  the  New  York  company  had  then  an  action 
pending  in  the  Superior  Court  of  the  City  of  New  York,  to 
enforce  the  alleged  forfeiture.  The  Manhattan  company 
also  answered,  setting  up  its  claim  for  $6,500,000  against 
the  New  York  company,  on  account  of  the  Manhattau  stock 
issued  to  it.  Messrs.  Porter,  Lowery,  Soren  &  Stone,  had 
been  acting  as  counsel  for  the  Metropolitan  company,  but 
at  this  time,  pursuant  to  directions  received  from  Mr.  Sage, 
president  of  that  company,  Messrs.  Lawrence  &  Waehner 
were  substituted  as  attorneys  for  the  Metropolitan  com- 
pany, in  that  action.  This  motion  was  denied  on  the  14th 
of  October,  1881,  Mr.  Justice  Westbrook  delivering  an 
elaborate  opinion,  in  which  he  adverts  to  the  claim  of  the 
Manhattan  company  against  the  New  York  and  Metropoli- 
tan companies,  and  suggests  that  the  claim  of  the  Man- 
hattan company  may  be  well  founded  in  law. 

During  the  progress  of  the  hearing  upon  this  motion,  in 
September,  a  suggestion  was  made  by  the  Attorney-General, 
that  the  parties  interested  ought  to  arrange  a  settlement  of 
the  various  matters  of  difference  between  these  companies, 
and  negotiations  were  commenced  between  the  parties; 
various  propositions  were  broached  and  discussed,  and  vari- 
ous modifications  of  the  leases  which  would  enable  the 
Manhattan  company  to  continue  the  operation  of  the  roads 
were  proposed.  It  seemed  to  have  been  conceded,  early  in 
the  negotiations,  that  some  settlement  must  and  would  be 
made,  upon  the  basis  of  concessions  to  be  made  by  both  the 
New  York  and  Metropolitan  companies ;  but  there  was  a 
great  difference  of  opinion  as  to  how  great  these  concessions 
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were  to  be,  and  whether  in  the  new  arrangement,  the  New 
York  company,  in  view  of  its  large  earnings,  should  not 
have   some  preference,  both  in  amount  of  rental  and  in 
order  of  payment.     This  claim  of  the  New  York  company 
was  resisted  by  the  Metropolitan  company,  Mr.  Kneeland, 
one  of  the  directors,  persisting  that  this  disparity  of  earn- 
ings did  not  exist,  and  that  the  prospects  for  the  future 
were  much  more  brilliant  for  the  Metropolitan  company 
than  for-the  New  York  company,  whose  limit  of  accommo- 
dation had  been  reached.     Mr.  Kneeland  also  claimed  that 
portions  of  the  Metropolitan  road,  particularly  that  on  the 
Second  Avenue,  were  operated  in  such  a  manner — being 
stopped  at  Chatham  Square  and  not  running  during  the 
night — as  to  divert  travel  to  the  Third  Avenue  road,  and 
that  this  was  one  of  the  reasons  why  the  earnings  of  the 
Second  Avenue  line  seemed  so  small.    The  officers  of  the 
Manhattan  company  .claimed  that  no  unjust  discrimination 
against  any  portion  of  the  Metropolitan  roads  was  observed, 
and  that  the  Second  Avenue  line,  when  it  ran  through  to 
South  Ferry,  made  no  better  showing  after  due  allowance 
made  for  the  passengers  transferred  to  the  Third  Avenue 
line  at  Chatham  Square. 

It  was  claimed,  by  the  New  York  company  and  the  Man- 
hattan company,  that  the  Second  Avenue  line  could  not  pay 
its  way  in  years,  if  ever,  because  of  the  height  of  the  stairs 
by  which  the  stations  were  reached,  which  were  very  much 
longer  than  those  upon  the  Third  Avenue  road.  Mr.  Knee- 
land also  claimed  that  the  future  of  the  Second  Avenue  line 
was  much  greater  than  that  of  the  Third,  because  it  could 
accommodate  four  tracks,  and  that  some  connection  could 
be  made  across  the  Harlem  River,  with  the  surface  roads 
coming  to  the  city  at  that  point,  and  that  their  engines  and 
cars  could  be  run  as  through  express  trains,  over  the  Second 
Avenue  structure,  down  to  Twenty-third  Street.  It  is  very 
doubtful  if  there  was  any  foundation  for  this  expectation, 
for  the  reason  that  the  Second  Avenue  structure  was  not 
strong  enough  to  sustain  the  heavy  engines  and  cars  used 
on  surface  roads,  and  certain  other  difficulties,  not  now 
necessary  to  mention. 
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The  Manhattan  company  also  urged  its  claim  for  thirteen 
millions  against  the  New  York  and  Metropolitan  companies 
as  a  reason  why  large  concessions  should  be  made  in  case 
that  claim  was  abandoned. 

These  negotiations  finally  resulted,  on  the  13th  day  of 
October,  1881,  in  the  appointment  of  conference  committees 
by  each  of  the  three  companies.  The  members  of  the  com- 
mittee appointed  by  the  Metropolitan  company  were  Mr. 
Russell  Sage,  the  President  of  the  Metropolitan  company, 
Mr.  Jay  Gould,  Mr.  Samuel  Sloan,  and  Mr.  Sylvester  H. 
Kneeland.  The  Manhattan  company  appointed  its  Presi- 
dent, Mr.  Galloway,  Mr.  Navarro,  General  Porter,  and  Mr. 
Forrest,  as  its  committee,  two  of  whom,  Mr.  Navarro  and 
General  Porter,  were  directors  in  the  Metropolitan  com- 
pany ;  and  the  New  York  company  appointed  its  President, 
Mr.  Cyrus  W.  Field,  Mr.  Hall  and  Mr.  Bishop  its  committee. 
These  committees  had  two  meetings  at  Delmonico's,  at  one 
of  which  meetings,  according  to  Mr.  Kneeland's  testimony, 
the  lunch  provided  was  discussed  with  much  more  earnest- 
ness than  the  subject  which  brought  them  together,  and 
there  was  no  special  discussion  of  any  terms  of  settlement. 
The  other  members  of  the  committee,  however,  state  that 
a  meeting  of  the  conference  committee  was  held  on  the 
13th  day  of  October,  1881,  at  which  all  the"  members  were 
present,  and  that  at  that  time  Mr.  Cyrus  W.  Field,  of  the 
New  York  company,  submitted  the  following  proposition, 
as  a  settlement  of  the  controversies,  differences  and  claims 
between  the  three  companies: 

44  Proposition. 

"First. — Discontinuance  of  all  suits  and  payment  to  the 
New  York  company  of  all  moneys  due  and  unpaid  it  on 
lease  to  date,  and  payment  to  Metropolitan  company  of 
interest  due  on  its  bonds  July  1, 1881,  this  payment  to  be 
made  from  cash  now  on  band  and  first  moneys  received 
from  the  operation  of  the  railwaj-s  after  payment  of  operat- 
ing expenses. 

"Second* — Lease  to  the  Manhattan  company  to  be  mod- 
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ified,  so  that  all  moneys  received  by  it  from  the  operation 
of  the  roads  shall  be  used,  (1)  for  the  payment  of  oper- 
ating expenses  and  maintenance  of  structures;  (2)  taxes 
and  assessments ;  (3)  interest  on  bonds  of  the  New  York 
and  Metropolitan  companies;  (4)  payment  to  the  New 
York  company  of  six  per  cent,  per  annum,  payable  quar- 
terly, on  its  capital  stock ;  (5)  payment  of  four  per  cent, 
per  annum,  payable  quarterly,  on  the  capital  stock  of  the 
Metropolitan  company  from  the  income  derived  by  the 
Manhattan  company  from  the  operation  of  the  lines  of  rail- 
way owned  by  the  Metropolitan  company,  if  earned,  after 
payment  of  taxes  thereon,  operating  expenses  thereof  and 
interest  on  its  bonds ;  (6)  all  income  remaining  after  pay- 
ments, as  hereinbefore  provided,  to  be  distributed  among 
the  stockholders  of  the  Manhattan  company  until  such  dis- 
tribution shall  amount  to  four  per  cent,  per  annum  on  its 
capital  stock,  the  balance  over  such  four  per  cent,  to  be 
equally  divided  between  the  New  York  and  Metropolitan 
companies  and  the  Manhattan  company. 

"  Third. — The  three  companies  to  execute  an  agreement 
to  make  the  above  modification ;"  that  this  proposition  was 
discussed  by  the  members,  and  the  meeting  adjourned  to 
meet  at  one  o'clock  on  the  next  day,  October  14th.  Upon 
the  morning  of  the  14th,  meetings  were  held  of  the  boards 
of  directors  of  all  three  companies,  at  which  the  above  pro- 
position of  Mr.  Field  was  submitted. 

The  minutes  of  the  Metropolitan  company,  in  respect  to 
the  action  of  its  board  of  directors,  are  as  follows: 

"  The  proposition  was  discussed  fully  and  freely  by  the 
board.  The  sense  of  the  board  generally  favored  the  ac- 
ceptance in  the  main  of  so  much  as  is  set  forth  in  the  first 
and  third  paragraphs,  and  also  what  is  contained  in  sections 
1,  2,  8,  and  4  of  the  second  paragraph;  but  that  it  was 
desirable  to  amend  sections  5  and  6  of  the  said  paragraph. 
On  motion  of  Mr.  Samuel  Sloan,  seconded  by  Mr.  Sidney 
Dillon,  it  was  Besolved  that  the  whole  matter  of  the  afore- 
said proposition  be  referred  to  the  same  committee,  Messrs. 
Sage,  Gould,  Kneeland,  and  Sloan,  with  power." 


Digitized  by  LjOOQIC 


408  COURT  OF  COMMON  PLEAS. 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

The  minutes  of  the  New  York  company  show  the  follow- 
ing action  by  its  board  of  directors : 

"  After  a  full  discussion  of  the  subject,  it  was  moved  by 
Mr.  Barnes,  and  seconded  by  Mr.  Dows,  that  the  following 
resolution  be  adopted : 

44  Resolved^  That  the  above  proposition,  suggested  by  Mr. 
Field,  the  President  of  this  company,  at  a  meeting  of  the 
representatives  from  the  boards  of  directors  of  the  New 
York,  Metropolitan  and  Manhattan  companies,  held  Octo- 
ber 13th,  1881,  is  hereby  ratified  and  approved,  subject  to 
ratification  of  the  stockholders  of  all  three  companies ;  and 
the  president  of  this  company  is  hereby  authorized  to  ex- 
ecute any  and  all  papers  necessary  to  carry  the  same  into 
effect,  provided  the  same  is  ratified  by  the  shareholders  of 
all  three  companies  as  soon  as  it  can  be  legally  done." 

Seven  of  the  directors  voting  in  favor  of  this  resolution, 
and  three,  Messrs.  Barney,  Bishop,  and  Brewster,  voting 
against  it. 

The  following  appears  to  have  been  the  action  of  the 
directors  of  the  Manhattan  company : 

44  The  committee  appointed  October  13th  to  adjust  the 
differences  between  the  three  elevated  companies,  reports 
that  a  meeting  had  been  held  and  no  action  taken  yet. 

44  On  motion  of  Mr.  Dimock,  seconded  by  Mr.  Kennedy, 
the  committee  were  continued  with  the  same  full  powers." 

Subsequent  to  these  meetings  of  the  boards  of  directors, 
on  the  same  day,  the  conference  committees  had  another 
meeting,  and  the  following  resolution  was  adopted  by  the 
votes  of  all  the  members  of  the  conference  committees, 
except  Mr.  Kneeland. 

44  Resolved,  That  the  proposition  of  the  New  York  com- 
pany be  and  is  hereby  approved,  provided  the  Metropolitan 
and  Manhattan  companies  shall  be  at  liberty  to  adjust  what 
shall  be  the  share  of  their  respective  properties  in  the  divi- 
sion, such  settlement  not  to  affect  the  allotment  named  in 
the  plan  proposed  by  the  New  York  company  to  that  com- 
pany. All  to  be  signed  and  agreed  to  on  or  before  the  first 
of  November." 
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Mr.  Eneeland,  during  all  this  time,  contended  that  the 
Metropolitan  company  was  entitled  to  better  terms  than 
those  which  were  offered,  and  the  Metropolitan  company 
did  not  assent  to  the  propositions  which  had  been  agreed  to 
by  the  conference  committees. 

On  the  22d  of  October,  1881,  at  a  meeting  of  the  board 
of  directors  of  the  New  York  company,  the  resolution  of 
the  14th  of  October,  1881,  was  rescinded,  and  the  following 
resolution  adopted : 

"  Resolved,  That  the  president  of  this  company  be,  and  he 
hereby  is  authorized  and  requested  to  appoint  an  additional 
member  of  the  committee  heretofore  appointed,  to  settle  all 
matters  of  difference  between  this  company  and  the  Man- 
hattan company.  That  said  committee  be  authorized  to 
negotiate  with  the  Manhattan  company  and  the  Metropoli- 
tan company  for  a  modification  of  the  tripartite  agreement 
and  lease  from  this  company  to  the  Manhattan  company 
upon  such  terms  as  to  the  committee  shall  seem  best.  That 
the  president  and  secretary  of  this  company  be,  and  they 
hereby  are  authorized  and  empowered  to  execute  and  de- 
liver in  triplicate,  to  the  Manhattan  and  Metropolitan  com- 
panies, any  and  all  contracts  containing  the  terms  and 
conditions  of  the  modification  of  said  tripartite  agreement 
and  lease,  as  shall  be  agreed  upon  between  said  committee 
and  said  Manhattan  and  Metropolitan  companies,  and  which 
may  be  necessary  to  carry  said  agreement  into  effect. 

"  The  president  appointed  Mr.  George  S.  Scott  a  member 
of  such  committee." 

Negotiations  had  been  continued  by  the  committees,  and, 
finally,  on  or  about  the  said  22d  day  of  October,  1881,  the 
parties  settled  upon  the  form  of  an  agreement,  which  is 
called  the  agreement  of  October  22d,  1881,  as  the  basis 
upon  which  all  differences  were  to  be  settled  and  adjusted ; 
the  principal  changes  made  in  the  tripartite  agreement  and 
leases  of  May  20th,  1879,  being  a  reduction  of  the  dividend 
rental  from  the  ten  to  six  per  cent.,  and  a  provision  that 
the  dividend  rental  to  the  New  York  company  should  be 
paid  before  that  to  the  Metropolitan  company. 
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Upon  the  same  day,  October  22d,  a  meeting  of  the  board 
of  directors  of  the  Metropolitan  company,  at  which  all 
were  present,  except  Mr.  Garrison  and  Mr.  Navarro,  was 
held,  and  the  following  action  was  taken,  as  appears  by  the 
minutes  of  that  company. 

"  The  President,  on  behalf  of  the  committee  of  four,  with 
power,  having  charge  of  the  proposition  set  forth  at  the 
last  meeting  of  this  board,  reported  that  an  agreement  had 
been  made  between  the  three  companies,  which  was  read  to 
the  board  and  submitted  for  approval.  Having  been  dis- 
cussed at  length,  on  motion  of  Mr.  Sloan,  seconded  by  Mr. 
Gould,  it  was  Resolved,  That  the  agreement  now  read  be- 
tween this  company,  the  Manhattan  company,  and  the  New 
York  Elevated  Railroad  Company,  dated  October  22d, 
1881,  be  and  the  same  is  hereby  ratified  and  approved,  and 
that  the  president  and  secretary  be  and  they  hereby  are 
instructed  to  subscribe  the  said  tripartite  agreement  with 
the  corporate  name  of  this  company,  to  attach  the  corpo- 
rate seal  thereto,  duly  attested,  and  deliver  the  same  as  the 
acts  and  deeds  of  this  company,  in  exchange  for  a  duly 
executed  triplicate  of  said  agreement  on  the  part  of  the 
said  Manhattan  and  New  York  companies ;  which  resolu- 
tion was  carried.  Eight  directors — Messrs.  Sage,  Gould, 
Dillon,  Connor,  Dodge,  Porter,  Sloan,  and  Stout — voted 
aye  ;  one  director,  Mr.  Kneeland,  voted  no." 

The  plaintiffs  claim  that  the  vote  of  Mr.  Stout  is  not 
correctly  entered  upon  the  minutes,  that  he  also  voted  no. 

The  board  of  directors  of  the  Manhattan  company  held 
a  meeting  on  the  same  day,  and  the  following  action  was 
taken : 

"President  Gallaway,  from  the  committee  appointed  Oc- 
tober 13th,  reported  that  said  committee,  after  careful  delib- 
eration, had  entered  into  an  agreement  with  the  other  two 
elevated  companies,  dated  October  22d,  1881,  for  the  full 
adjustment  of  the  differences  between  them,  which  agree- 
ment he  submitted  to  the  board. 

"  On  motion  of  Gen.  Winslow,  the  report  of  the  commit- 
tee was  received,  and  the  agreement  ordered  entered  in  full 
on  the  minutes  of  the  company. 
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"  Upon  reading  the  foregoing  agreement,  and  after  a  due 
and  careful  consideration  thereof,  it  was,  on  motion  of  Gen. 
Porter,  seconded  by  Mr.  Dimock,  unanimously  resolved. 
That  the  said  agreement  between  the  three  elevated  com- 
panies, above  recorded,  bearing  date  October  22d,  1881,  be 
and  the  same  is  hereby  adopted,  ratified  and  confirmed  by 
this  board. 

"  Resolved,  Further,  that  the  president  of  this  company 
be  and  he  is  hereby  authorized  and  instructed  to  sign  said 
agreement  on  behalf  of  the  company,  and  the  secretary  is 
hereby  directed  to  attach  thereto  the  seal  of  this  corpora- 
tion, and  attest  the  same." 

On  the  24th  of  October,  1881,  the  board  of  the  Metropol- 
itan company  met.  Present,  Mr.  Sage  in  the  chair,  and 
Messrs.  Gould,  Dillon,  Navarro,  Connor,  Dodge,  Kneeland, 
Stout,  Porter  and  Garrison ;  and  the  following  proceedings 
were  had : 

"  The  minutes  of  the  last  meeting  wer6  read  and  approved. 
The  secretary  informed  the  board  that  after  the  signing  and 
sealing  of  the  aforesaid  agreement  by  the  president  and  secre- 
tary, an  amendment  was  proposed  in  certain  particulars  which 
was  duly  considered  by  the  committee,  and  being  deemed 
for  the  interest  of  the  company,  they  were  agreed  to,  and 
the  agreement  amended  in  the  following  form,  with  the  sup- 
plementary agreement  thereto  appended,  and  duly  signed, 
sealed  and  delivered  by  the  president  and  secretary  in  ex- 
change for  a  duly  executed  triplicate  of  said  agreement  by 
the  New  York  and  Manhattan  companies. 

"  It  was  Resolved,  That  the  execution  and  delivery  by  the 
officers  of  the  company  of  the  foregoing  agreement,  dated 
October  22d,  1881,  between  the  New  York  Elevated  Railroad 
Company,  the  Manhattan  Railway  Company  and  this  com- 
pany, with  the  supplementary  agreement  of  like  date  there- 
to annexed,  be  and  the  same  is  hereby  ratified,  approved 
and  confirmed ; 

"And  Resolved,  That  the  counsel  of  the  company  (under 
direction  of  the  president)  take  such  measures  as  may  be 
necessary  to  carry  the  said  agreements  into  effect,  to  procure 
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the  railways,  property  and  moneys  now  in  possession  of  the 
receivers  of  the  Manhattan  Railway  Company  to  be  restored 
to  the  possession  of  the  said  company,  and  to  procure  the 
Manhattan  Railway  Company  to  be  relieved  from  any  in- 
junction, order  or  legal  restraint,  which  now  prevents  or 
interferes  with  the  perfect  discharge  by  said  company  of 
any  of  its  functions,  or  restrains  it  from  carrying  on  its 
business. 

"Eight  directors,  Sage,  Gould,  Dillon,  Navarro,  Connor, 
Dodge,  Porter  and  Garrison,  voted  aye ;  one  director,  Mr. 
Kneeland,  voted  no ;  one  director,  Mr.  Stout,  declined  to 
vote,  and  the  resolution  was  carried." 

By  the  supplemental  agreement,  the  rental  dividends  to 
the  New  York  company  were  made  cumulative,  and  its 
claim  under  the  leases  were  to  be  paid  up  to  and  including 
October  1, 1881. 

On  the  same  day  the  directors  of  the  New  York  company 
met,  and  the  following  action  was  taken : 

"  The  minutes  of  the  meeting  of  October  22d  were  read 
and  approved.  Mr.  Field  reported  the  result  of  the  negotia- 
tion of  the  committee  with  the  Manhattan  and  Metropolitan 
Railway  companies,  and  the  execution  and  delivery  by  him  to 
them  of  the  contract  modifying  the  tripartite  agreement  and 
lease  made  May  20th.  Mr.  Field  presented  the  opinion  of  the 
Hon.  Geo.  F.  Comstock  upon  the  question  of  the  right  of 
the  directors  of  this  company  to  make  an  agreement  modi- 
fying the  tripartite  agreement  of  May  20th,  1879,  without 
submitting  the  same  to  the  stockholders.  His  opinion  was 
addressed  to  the  counsel  of  the  company,  Mr.  E.  R.  Bacon, 
who  concurred  in  the  same.  Mr.  Field  also  read  a  letter 
from  Judge  Comstock,  in  which  he  stated  that  he  considered 
the  settlement  a  fair  and  judicious  measure  under  all  the 
existing  circumstances.  After  a  full  discussion  of  the  sub- 
ject, it  was,  upon  motion  of  Mr.  Cowing,  seconded  by  Mr. 
Lane,  unanimously  resolved^  That  the  report  of  said  com- 
mittee be  accepted,  and  that  the  execution  and  delivery  of 
said  contracts  of  October  22,  1881,  be  and  the  same  are 
hereby  in  all  things  approved,  ratified  and  affirmed." 
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This  agreement  was  never  ratified  in  any  manner  by  the 
stockholders  of  the  Metropolitan  company,  which  was  con- 
sidered by  the  counsel  of  the  respective  parties,  viz.:  Judge 
Comstock,  Mr.  David  Dudley  Field,  Mr.  E.  R.  Bacon,  Messrs. 
Lawrence  &  Waehner,  and  Messrs.  Alexander  &  Green,  as 
unnecessary. 

On  the  25th  of  October  there  was  a  meeting  of  the  direct- 
ors of  the  Metropolitan  company,  at  which  the  following 
action  was  taken : 

"The  minutes  of  the  last  meeting  were  read  and  con- 
firmed. 

"  Mr.  Sloan  proposed  the  following  resolution,  which  was 
seconded  by  Mr.  Connor  and  carried : 

"  Whereas,  The  modified  agreements  require  new  certifi- 
cates, therefore,  under  the  advice  of  counsel,  it  is  hereby 
Resolved^  That  the  transfer  books  be  closed  forthwith  and 
remain  closed  from  this  date  until  the  first  day  of  Novem- 
ber next." 

The  interest  of  the  various  directors  of  the  Metropolitan 
company  in  the  shares  of  the  several  companies  on  the  22d 
of  October,  1881,  seems  to  have  been  as  follows : 

Mr.  Gould  held  twenty-five  hundred  shares  of  the  stock 
of  the  Metropolitan  compan)',  bought  in  September;  also 
five  thousand  shares  of  the  stock  of  the  New  York  com- 
pany, bought  in  September  and  October;  also  twenty 
thousand  shares  of  the  Manhattan  company,  bought,  as  ap- 
pears by  the  following  statement : 

"Statement  of  the  amount  of  Manhattan  Railroad  Com- 
pany's shares  held  by  Jay  Gould  up  to  and  including  Octo- 
ber 21st,  1881,  showing  the  amount  held  at  the  close  of  each 
day,  the  stock  being  bought  at  the  market  rate  from  day  to 
day,  as  per  statement : 

September  30 600 

October        1 8,250 

4 4,900 

"              5 4,950 

«             6 5,350 
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October    7  .                •                                 10,000 

"          8  ......  12,500 

"13 16,250 

"14 18,200 

"17 18,950 

"21 20,000 

Mr.  Sloan  held  100  shares  in  the  Metropolitan,  100  shares 
in  the  New  York,  and  100  shares  in  the  Manhattan  com- 
pany. 

Mr.  Russell  Sage  held,  at  the  time  of  the  election,  in  July, 
oyer  2,000  shares  of  Metropolitan,  about  200  shares  in  New 
York,  and  was  short  of  Manhattan;  and  on  the  21st  of 
October  was  short  of  Manhattan  5,200  shares ;  on  October 
22d  he  bought  3,000  shares  of  Manhattan ;  October  24th, 
200 ;  October  25th,  2,300,  and  sold,  October  25th,  100  shares. 
On  the  22d  of  October,  1881,  he  held  1,200  shares  of  Metro- 
politan, and  about  900  shares  of  New  York. 

Mr.  Sidney  Dillon  held,  October  22d,  1881,  no  Metropol- 
itan, 100  shares  of  Manhattan  and  100  shares  of  New  York. 

Mr.  William  R.  Garrison  held,  October  22d,  1881,  518 
shares  of  the  Metropolitan  company,  300  shares  of  the  Man- 
hattan company. 

Gen.  Horace  Porter  held,  in  October,  1881,  about  100 
shares  of  Metropolitan,  and  on  October  22d,  1881,  ten 
shares  of  Manhattan,  having  purchased  1,000  shares  Sep* 
tember  9th,  and  sold  them  September  28th  and  29th,  and 
1,000  shares  on  the  3d  and  4th  of  October,  and  sold  them 
October  7th, 

Mr.  Navarro  held,  on  the  22d  of  October,  1881,  1,000 
shares  of  the  Metropolitan,  6,100  shares  of  the  Manhattan, 
and  4,000  shares  of  the  New  York  company. 

Mr.  Kneeland  held,  on  the  22d  of  October,  1881,  about 
13,000  shares  of  the  Metropolitan,  and  7,100  shares  of  the 
Manhattan  company,  which  Iiq  sold  out  subsequently  at  a 
profit  of  about  $70,000. 

Mr.  J.  S.  Stout,  according  to  the  stock  ledger,  held  on  the 
22d  day  of  October,  1881,  4,002  shares  of  Metropolitan  and 
300  shares  of  Manhattan. 
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Mr.  Dodge  does  not  seem  to  have  held  any  stock  in  any 
of  the  companies  on  the  22d  of  October,  1881. 

Mr.  Connor,  according  to  the  stock  ledger,  held  on  the 
22d  of  October,  1881, 100  shares  of  the  Metropolitan  com- 
pany, and  1,100  shares  of  the  Manhattan  company. 

The  firm  of  W.  E.  Connor  &  Co.  had  standing  in  its  name, 
on  October  8th,  1881,  12,400  shares  of  the  Metropolitan 
company,  a  large  portion  of  which  it  claimed  was  borrowed 
stock,  and  transferred  for  the  purposes  of  the  election. 

But  little  reliance  is  to  be  placed  upon  the  evidence  of 
the  ledger,  as  to  the  condition  of  the  holdings  of  any  par- 
ticular individual,  at  any  given  time,  as  all  the  stock  appear* 
ing  upon  the  ledger  may  have  been  sold  and  resold  and  sold 
again  many  times,  long  before  any  transfer  of  it  was  made 
upon  the  books  of  the  company. 

On  the  25th  of  October,  1881,  the  three  companies  pre- 
sented their  petition  to  the  Supreme  Court  in  the  suit  of 
The  People  against  The  Manhattan  Railway  Company,  at 
Monticello,  Sullivan  County,  Mr.  Justice  Westbrook  pre- 
siding, alleging  the  making  of  the  agreement  of  October 
22d,  1881,  whereby  all  differences  between  the  three  com- 
panies had  been  settled  and  adjusted,  and  whereby  it  had 
been  agreed  that  the  Manhattan  company  should  obtain 
immediate  possession  of  the  property  in  the  hands  of  the 
receivers,  and  that  such  possession  was  necessary  in  order 
that  the  provisions  of  said  contract  of  settlement  should  be 
carried  into  effect,  and  praying  a  dissolution  of  the  injunc- 
tion theretofore  granted  in  the  action  restraining  the  Man- 
hattan company  from  exercising  any  of  its  functions,  and  a 
restoration  of  the  railways  and  property  then  in  the  hands 
of  the  receivers,  except  that  the  receivers  should  be  per- 
mitted to  retain  such  amount  of  money  as  might  be  neces- 
sary to  defray  the  costs  and  expenses  of  the  administration 
of  the  trust. 

The  Attorney-General  not  opposing,  but  submitting  the 
matter  to  the  judgment  of  the  court,  upon  the  consent  of 
the  attorneys  for  the  three  companies,  and  also  of  the  re- 
ceivers, an  order  was  made  granting   the  prayer  of  the 
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petition,  the  injunction  was  dissolved,  and  all  the  property 
in  the  hands  of  the  receivers  was  directed  to  be  delivered 
to  the  Manhattan  company,  except  the  sum  of  $75,000, 
which  the  receivers  were  directed  to  retain  until  the  further 
order  of  the  court. 

Prior  to  this  various  actions  had  been  commenced  against 
the  Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York  to  restrain  the  collection  of  the  taxes  imposed,  as  before 
mentioned,  upon  the  railway  property,  upon  various  grounds, 
and  various  sums  had  been  paid  into  court  by  the  Manhat- 
tan company.  Except  as  here  stated,  none  of  the  taxes 
have  been  paid  by  the  Manhattan  company,  except  some 
amounts  of  capital  tax. 

On  the  27th  of  October,  1881,  Messrs.  Burnham  &  Berry 
commenced  'an  action  in  the  Supreme  Court,  as  stockholders 
of  the  Metropolitan  company,  against  the  three  companies, 
to  set  aside  the  agreements  of  October  22d,  1881,  as  null 
and  void,  upon  the  ground  that  the  nine  directors  who 
approved  these  agreements  had  violated  their  trusts,  in  pro- 
moting the  interest,  rather  of  the  Manhattan  company  than 
of  the  Metropolitan  company ;  that  three  of  the  directors 
of  the  Metropolitan  company  were  also  directors  of  the 
Manhattan  company;  and  because  these  agreements  had 
never  been  submitted  to  the  stockholders  for  ratification. 

On  November  3d,  1881,  Messrs.  Gould  and  Sage  were 
elected  directors  of  the  New  York  company. 

On  the  9th  day  of  November,  1881,  there  was  held  the 
regular  annual  meeting  of  the  stockholders  of  the  Manhat- 
tan company,  at  which  Mr.  Gallaway,  on  behalf  of  the 
directors,  reported  to  the  stockholders  the  commencement 
of  the  People's  suit,  the  appointment  of  the  receivers,  the 
petition  of  the  New  York  company  to  get  back  its  property, 
the  denial  of  this  motion  on  the  4th  of  October,  the  appli- 
cation of  the  receivers  for  leave  to  sue  the  New  York  and 
Metropolitan  companies  for  $13,000,000  ;  that  negotiations 
were  had  with  a  view  of  settling  all  differences,  and  that 
these  negotiations  finally  culminated  in  the  agreement  of 
October  22d,  1881;   and  that  thereupon  the  court  ordered 
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the  re-delivery  of  the  property  into  the  hands  of  the  com- 
pany; and  that  releases  had  been  executed  by  the  Man- 
hattan company  to  the  other  two  companies ;  whereupon 
the  following  action  was  taken : 

44  Resolved^  That  the  stockholders  of  this  company  hereby 
ratify  and  confirm  said  agreement  and  supplemental  agree- 
ment and  releases ; 

"Resolved  further.  That  while  the  stockholders  of  this 
company  regard  with  satisfaction  the  settlement  thus  made 
with  the  New  York  and  Metropolitan  companies,  they 
recommend  that  means  be  taken  to  merge  into  the 
stock  of  this  company  the  stock  of  the  said  two  other 
companies  —  that  is  to  say,  that  a  surrender  or  transfer 
of  the  capital  stock  of  the  New  York  and  Metropolitan 
companies  be  made  by  their  stockholders  to  this  com- 
pany and  accepted  by  them,  and  for  that  purpose  they 
approve  and  authorize  the  issue  of  a  like  additional 
amount  of  stock  of  this  company,  not  exceeding  in  aggre- 
gate the  stocks  of  the  New  York  and  Metropolitan  com- 
panies, that  is  to  say,  thirteen  millions  of  dollars,  on  such 
terms  and  conditions  as  may  be  agreed  upon  by  the  two 
companies.  Which  resolution  was  carried  with  unanimous 
consent." 

At  this  same  meeting  of  shareholders,  the  following  were 
elected  directors  of  the  Manhattan  company :  Jay  Gould, 
Russell  Sage,  Samuel  Sloan,  Sidney  Dillon,  Wm.  R.  Garri- 
son, C.  W.  Field,  H.  F.  Dimock,  E.  M.  Field,  Geo.  S.  Scott, 
R.  M.  Gallaway,  W.  E.  Connor,  John  H.  Hall,  George  J. 
Gould. 

On  the  11th  day  of  November,  1881,  Benjamin  W.  Gil- 
lette commenced  an  action  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  New  York,  against  the 
three  railway  companies,  upon  a  bill  filed  containing  sub^ 
stantially  the  same  allegations  as  those  in  the  above  com- 
plaint of  Burnham  and  Berry,  and  praying  for  the  same 
relief.  An  order  to  show  cause  for  an  injunction,  with  aa 
ad  interim  stay,  was  granted,  which  was  disposed  of  at  the 
same  time  that  the  motion  for  an  injunction  in  the  action 
Vol.  XI.— 27 
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of  Flagg,  hereinafter  mentioned,  was  denied,  and  the 
defendants  duly  answered,  and  the  complainant's  bill  was 
on  the  26th  day  of  April,  1883,  dismissed  upon  his  own 
motion. 

On  or  about  the  14th  day  of  November,  1881,  an  agree- 
ment was  proposed  to  the  directors  of  the  three  companies, 
for  a  complete  merger  of  the  capital  stock  of  the  New  York 
and  Metropolitan  companies  into  that  of  the  Manhattan 
company.  This  agreement  provided  that  the  Manhattan 
company  should  take  a  surrender  or  transfer  of  all  the 
shares  of  stock  of  the  shareholders  of  the  New  York  and 
Metropolitan  companies,  and  issue  in  exchange  therefor  the 
like  additional  amount  of  shares  of  the  Manhattan  company, 
the  shares  thus  to  be  issued  to  the  shareholders  of  the  New 
York  company  to  be  called  first  preferred  stock,  and  to  be 
entitled  to  the  payment  of  dividends  at  six  per  cent,  per 
year,  payable  out  of  the  net  earnings,  and  if  there  should 
be  in  any  year  any  deficiency,  such  deficiency  was  to  be 
made  up  before  any  dividends  were  paid  upon  any  other 
class  of  stock.  The  shares  to  be  issued  to  the  shareholders 
of  the  Metropolitan  company  to  be  called  second  preferred 
stock,  and  to  be  entitled  to  the  payment  of  dividends  at  six 
per  cent,  per  year,  payable  out  of  the  net  earnings  of  the 
company  during  the  year,  after  the  first  preferred  share* 
holders  have  received  full  dividends  for  all  time  previous ; 
but,  if  the  net  earnings  in  any  year,  after  the  payment  of 
dividends  to  the  first  preferred  shareholders,  did  not  amount 
to  six  per  cent.,  the  deficiency  was  not  to  be  made  up  out  of 
the  earnings  of  any  future  year,  or  in  any  manner  whatever. 
The  preseut  shares  of  the  Manhattan  company,  amounting 
to  $13,000,000,  were  to  be  called  common  stock,  and  to  be 
entitled  to  dividends  out  of  the  net  earnings  of  the  com- 
pany, after  payment  of  the  dividends  to  the  first  and  second 
preferred  shareholders. 

On  the  14th  of  November,  1881,  Mr.  Cyrus  W.  Field  was 
elected  a  director  of  the  Metropolitan  company  in  the  place 
of  G.  M.  Dodge,  resigned,  and  at  that  meeting  the  above 
proposed  agreement  was  read  to  the  board,  and  the  follow* 
ing  action  was  taken  : 
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44  On  motion  of  Mr.  Washington  E.  Connor,  seconded  by 
Mr.  Samuel  Sloan,  it  was  Resolved,  That  the  agreement  now- 
read  between  this  company,  the  New  York  Elevated  Rail- 
road Company  and  the  Manhattan  Railway  Company,  dated 
this  14th  day  of  November,  1881,  be,  and  the  same  is  hereby 
approved  and  adopted. 

"  The  yeas  and  the  nays  being  called,  Messrs.  Sage,  Dillon, 
Field,  Connor  and  Sloan,  five  directors,  voted  4aye; '  Mr. 
Kneeland  and  Mr.  Stout,  two  directors,  voted  'no.'  The 
resolution  was  carried. 

44  On  motion  of  Mr.  C.  W.  Field,  seconded  by  Mr.  S. 
Sloan,  it  was  Resolved,  That  the  agreement  now  approved 
and  adopted  by  this  board  be  executed  by  the  proper  officers 
of  this  company.  That  the  president  and  secretary  be  and 
they  are  hereby  instructed  to  subscribe  the  said  tripartite 
agreement  with  the  corporate  name  of  the  company,  to  at- 
tach the  corporate  seal  thereto  duly  attested,  and  deliver 
the  same  to  the  New  York  and  Manhattan  companies  as  the 
acts  and  deeds  of  this  company,  in  exchange  for  a  duly  exe- 
cuted triplicate  of  said  agreement  on  the  part  of  the  said 
New  York  and  Manhattan  companies :  which  resolution 
was  carried,  Messrs.  Sage,  Dillon,  Field,  Connor,  and  Sloane 
voting  4aye;'  Mr.  Kneeland  and  Mr.  Stout  voting4 no;' 
Mr.  Jay  Gould  declined  to  vote  on  both  resolutions." 

On  the  same  day,  at  a  meeting  of  the  board  of  directors 
of  the  Manhattan  company,  the  following  action  was  taken 
in  reference  to  the  merger  agreement,  as  it  is  called : 

44  The  president  stated  that  this  was  a  special  meeting  of 
this  board,  called  for  the  purpose  of  considering  an  agree- 
ment to  consolidate  the  New  York  Elevated  Railroad 
Company,  the  Metropolitan  Elevated  Railway  Company, 
and  the  Manhattan  Railway  Company,  into  one  company. 

44  This  agreement  was  then  read  by  David  Dudley  Field, 
Esq.,  when,  on  motion  of  Mr.  Sloan,  seconded  by  Mr.  Sage, 
it  was  unanimously  Resolved,  That  the  said  agreement  be- 
tween the  three  elevated  railway  companies,  bearing  date 
the  14th  of  November,  1881,  and  now  read  in  our  hearing, 
be  and  the  same  is  hereby  adopted,  ratified  and  confirmed 
by  the  board : 
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"And  Resolved,  further,  That  the  president  of  this  com- 
pany be  and  he  is  hereby  authorized  and  instructed  to  sign 
said  agreement  on  behalf  of  this  company,  and  the  secretary 
is  hereby  directed  to  attach  thereto  the  seal  of  this  company 
and  attest  the  same,  and  that  the  officers  of  the  company  be 
instructed  to  proceed  to  carry  out  the  terms  of  the  said 
agreement. 

"  The  vote  was  then,  on  motion,  taken  on  the  foregoing 
resolutions  by  calling  the  roll,  resulting  in  the  following 
persons  voting  aye,  viz.,  President  Gould,  Vice  President 
Gallaway,  Cyrus  W.  Field,  Edward  M.  Field,  Russell  Sage, 
Samuel  Sloan,  Sidney  Dillon,  John  H.  Hall,  W.  E.  Connor 
and  George  S.  Scott.     Total,  ayes  10 ;  noes  none." 

The  agreements  were  duly  executed  on  this  day  or  on 
the  15th  of  November,  1881. 

On  the  21st  day  of  November,  1881,  a  special  meeting  of 
the  stockholders  of  the  Manhattan  company  was  held,  pur- 
suant to  a  call  issued  therefor  by  the  board  of  directors,  for 
the  purpose  of  taking  action  upon  a  proposal  to  issue 
$13,000,000  of  additional  stock  of  the  company  in  order  to 
carry  out  the  Merger  agreement  of  the  14th  of  November, 
and  the  following  resolution  adopted  by  a  vote  of  92,583 
shares  in  favor,  and  500  shares  against  its  adoption.  The 
following  is  the  resolution : 

"Resolved^  That  the  stockholders  of  this  company  do 
hereby  sanction  and  authorize  the  increase  of  the  capital 
stock  of  this  company  by  thirteen  millions  of  dollars,  mak- 
ing, with  the  existing  capital  stock,  a  total  of  twenty-six 
millions  of  dollars." 

On  the  24th  of  December,  1881,  the  State  engineer  and 
surveyor  duly  approved  the  above  mentioned  increase  of 
the  capital  stock  of  the  Manhattan  company,  to  $26,000,000. 

On  the  10th  of  January,  1882,  the  regular  meeting  of  the 
shareholders  of  the  New  York  company  was  held,  at  which 
the  following  were  elected  directors : 

Cyrus  W.  Field,  David  Dows,  Jay  Gould,  Russell  Sage, 
John  H.  Hall,  A.  S.  Barnes,  George  S.  Scott,  J.  H.  Lane, 
Jesse  Hoyt,  Daniel  A.  Lindley,  Edward  M.  Field,  James 
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D.  Smith,  and  James  A.  Cowing.  The  following  resolu- 
tion was  then  offered  by  Mr.  Cockroft,  seconded  by  Mr, 
Russell  Sage : 

*'  Resolved,  That  the  acts  of  the  directors  of  this  company 
during  the  past  year,  including  the  agreements  between  this 
company  and  the  Metropolitan  and  Manhattan  Railway 
Companies  dated  respectively  October  22d  and  November 
14th,  1881,  are  approved  and  ratified  by  the  stockholders  of 
this  company." 

Which  was  adopted  by  a  vote  of  25,904  in  favor  of  the 
resolution,  and  737  votes  against  it. 

Pursuant  to  this  merger  agreement,  only  3,296  shares  of 
Metropolitan  stock  have  been  converted  into  Manhattan 
second  preferred ;  but  a  large  amount  of  the  stock  of  the 
New  York  company  has  been  converted  into  first  preferred 
Manhattan  stock. 

On  the  17th  of  November,  1881,  the  Manhattan  company 
put  in  a  supplemental  answer  in  the  People's  suit,  setting 
up  the  agreement  of  October  22d,  and  that  the  company 
was  solvent.  On  the  same  day,  a  trial  of  the  cause  was  had 
in  the  rooms  of  the  Attorney-General  at  the  Delevan  House, 
Albany  (the  Attorney-General  being  then  confined  to  his 
room  by  illness),  some  evidence  taken,  and  the  Attorney- 
General  being  satisfied  that  by  the  agreements  of  October 
22d,  the  Manhattan  company  had  been  made  solvent,  find- 
ings of  fact  were  duly  made,  and  a  judgment  entered, 
which,  after  reciting  that  the  said  agreements  of  October 
22d  were  regarded  by  the  court  as  a  just  settlement  of  the 
controversies  between  the  parties,  and  removed  ail  question 
as  to  the  solvency  of  the  Manhattan  company,  adjudged 
that  said  agreements  required  no  ratification  thereof  by  the 
stockholders  of  said  corporations  or  either  of  them,  and 
confirmed  and  established  the  same  as  a  final  settlement 
and  conclusion  of  all  questions  in  the  action. 

On  the  8th  of  October,  1881,  Mr.  Sage,  president  of  the 
Metropolitan  company,  wrote  to  the  attorneys  of  the  com- 
pany as  follows : 
"  Messrs.  Porter,  Lowrey,  Soren  &  Stone : 

"  Dear  Sirs — Please  send  to  Messrs.  Lawrence  and  Waeh- 
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ner,  120  Broadway,  a  consent  that  they  be  substituted  in 
your  stead,  as  attorneys  for  the  Metropolitan  Elevated 
Railway  Company,  in  the  action  of  the  People,  etc.,  against 
the  Manhattan  Railway  Company,  and  in  the  matters  per- 
taining to  that  action.  Also  please  send  them  all  papers  in 
and  relating  to  the  action.  Be  kind  enough  to  give  this 
matter  your  immediate  attention." 

A  consent  seems  to  have  been  given  at  this  time. 

On  the  25th  of  October,  Mr.  Sage  wrote  as  follows : 

"  Messrs.  Porter,  Lowrey,  Soren  &  Stone : 

44  Dear  Sirs — Please  consent  to  discontinuance  of  action 
pending  in  the  Superior  Court,  brought  by  the  New  York 
company,  and  to  the  vacating  of  the  injunction  therein,  as 
desired  by  Mr.  Bacon:" — which  was  given  October  26th, 
and  an  order  entered  the  same  day  dissolving  the  injunc- 
tion. 

And  on  the  26th  of  October,  1881,  Mr.  Sage  wrote  as 
follows : 

44  Messrs.  Porter,  Lowrey,  Soren  &  Stone : 

"Gentlemen — Please  consent  to  vacate  the  injunction, 
and  cancel  the  undertaking  given  thereon,  in  the  suit  of 
the  New  York  Elevated  Railroad  Company  against  the 
Manhattan  and  Metropolitan  companies,  and  cancel  con- 
sent previously  given  to  discontinue  the  action:" — which 
was  done ;  and  on  the  22d  of  November,  Mr.  Sage  wrote  as 
follows : 

"  New  York,  November  22,  1881. 
"  Messrs.  Porter,  Lowrey,  Soren  &  Stone : 

44  Gentlemen — Will  you  please  deliver  to  Mr.  Body,  our 
secretary,  the  papers,  with  consent  of  substitution  from 
your  firm  in  favor  of  Lawrence  and  Waehner,  in  the  case 
of  the  New  York  Elevated  Railroad  Company  v.  The 
Metropolitan  Elevated  and  Manhattan  Railway  Companies. 
It  is  important  that  the  papers  be  delivered  at  once,  as  the 
suit  is  expected  to  be  tried  soon/' 

The  consent  for  the  substitution  was  signed  the  same 
day,  and  an  order  entered  substituting  Lawrence  &  Waeh- 
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ner  as  attorneys  for  the  Metropolitan  company  in  said 
Superior  Court  suit. 

On  said  22d  of  November,  1881,  in  the  action  in  the 
Superior  Court,  wherein  the  New  York  company  was  plain- 
tiff and  the  Manhattan  and  Metropolitan  companies  were 
defendants,  hereinbefore  mentioned,  the  Manhattan  com- 
pany put  in  a  supplemental  answer,  setting  up  the  proceed- 
ings had  in  the  People's  suit  upon  the  application  of  the 
New  York  company  to  receive  back  again  its  property,  and 
the  denial  of  the  application,  and  that  on  the  22d  of 
October,  1881,  the  Manhattan  company  had  entered  into 
an  agreement  and  supplemental  agreement  with  the  Metro- 
politan and  New  York  companies,  whereby  all  the  matters 
and  things  in  dispute  between  the  companies  had  been 
finally  compromised  and  adjusted. 

On  the  8th  of  December,  1881,  the  attorneys  for  the  re- 
spective companies  having  appeared  before  the  court,  and 
the  facts  alleged  in  the  supplemental  answer  of  the  Man- 
hattan Railway  Company  being  admitted  to  be  true,  the 
court  made  certain  findings  of  fact,  and  entered  a  judgment 
thereon,  adjudging  that  the  agreements  entered  into  by  and 
between  the  said  three  companies  on  the  22d  day  of  Oc- 
tober, 1881,  were  just  and  valid  agreements  between  the 
said  three  companies,  and  that  the  same  were  thereby  estab- 
lished, as  a  compromise  settlement  and  adjustment  of  all 
matters  in  dispute  between  them,  and  a  general  settlement 
of  all  matters  therein. 

On  the  5th  day  of  December,  1881,  one  George  A.  Flagg 
and  others  filed  a  bill  of  complaint  in  the  United  States 
Circuit  Court  for  the  Southern  District  of  New  York, 
against  the  three  railway  companies,  alleging  in  the  bill  of 
complaint  facts  similar  to  those  stated  by  Gillette  in  his 
bill  of  complaint,  and  praying  for  similar  relief,  and  a 
motion  was  duly  made  for  such  injunction  before  Mr. 
Justice  Blatchford  and  was  denied  by  him,  he  holding 
that  the  October  agreements  were  within  the  power  of  the 
board  of  directors  to  make,  and  that  they  were  valid  and 
binding  contracts. 
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On  the  9th  day  of  December,  1881,  the  Manhattan  com- 
pany brought  its  action  in  the  Supreme  Court  against  the 
New  York  company,  the  Metropolitan  company,  Berry 
&  Burnham,  and  all  others  who  had  brought  suits  against 
it,  and  which  has  been  called  the  bill  of  peace  suit,  the 
complaint,  after  setting  up  the  fact  of  the  bringing  the 
various  actions,  asking  an  injunction  against  the  bringing 
of  any  more  suits,  and  that  all  the  matters  in  controversy 
should  be  therein  determined.  In  this  action,  a  preliminary 
injunction  was  granted  which  was  made  permanent  at  the 
Special  Term,  on  the  20th  of  June,  1882,  and  vacated  by 
the  General  Term  in  February,  1883,  upon  the  ground  that 
the  case  presented  was  not  one  in  which  a  court  of  equity 
should  interfere  by  bill  quia  timet. 

On  the  28th  of  October,  1882,  the  Manhattan  company 
paid  to  the  Metropolitan  company  $339,540,  in  payment  in 
full  of  the  following  account : 

"Manhattan  Railway  Company, 

To  Metropolitan  Elevated  Railway  Company 
1881.  Dr. 

For  amount  as  per  bill  attached. 
For  the  following  amounts,  payable 
in  accordance  with  the  terms  of 
agreement,    dated    October    22d, 
1881: 
6  mos.  interest  to  July  1, 1881,  on 
$10,818,000  First  M.  Bonds,  M.  E. 
Ry.  Co.,  at  6  per  cent,  per  an.       .    $324,540  00 
6  mos.  rental  of  roads,  to  July  1, 

1881, 5,000  00 

6  mos.  interest,  to  Nov.  1, 1881,  on 
$2,000,000  Second  M.  Bonds, 
Met.  E.  Ry.  Co.,  at  6  per  cent, 
per  an.  60,000  00 


$389,540  00 
Paid  on  acct.       .         .        .  50,000  00 


$339,540  00* 
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On  the  3d  of  January,  1882,  the  Manhattan  company 
also  paid  to  the  Metropolitan  company  the  sum  of  $5,000 
for  the  rent  of  roads,  due  January  1st,  1882,  as  per  lease 
and  modified  agreements.  Upon  the  same  day  a  dividend 
was  paid  by  the  Manhattan  company  to  the  holders  of  its 
first  preferred  stock,  and  on  the  14th  day  of  July  following 
an  amount  equal  to  a  1J  per  cent,  dividend,  upon  the  shares 
of  the  New  York  company,  which  had  not  been  converted, 
was  paid  to  the  New  York  company,  but  no  dividend  was 
paid  to  the  Metropolitan  shareholders  or  to  the  holders  of 
the  second  preferred  Manhattan  stock. 

On  the  31st  of  January,  1882,  the  following  resolution 
was  adopted  by  the  directors  of  the  Manhattan  company: 

"Resolved,  That  the  directors  of  this  Manhattan  Railway 
Company  do  elect  to  become  ex-officio  the  directors  of  said 
New  York  Elevated  Railroad  Company. 

"  Resolved,  Further,  that  the  directors  of  this  company 
will  now  and  from  henceforth  manage  and  conduct  the 
affairs  of  said  New  York  Elevated  Railroad  Company,  as 
provided  by  law. 

"Resolved,  That  a  copy  of  the  foregoing  be  sent  to  the 
New  York  Elevated  Railroad  Company." 

On  the  4th  of  March,  1882,  there  was  a  meeting  of  the 
directors  of  the  Metropolitan  company,  at  which  a  proposed 
agreement  between  the  three  companies  was  submitted  to 
the  board,  providing  that  the  4th  article  of  the  agreement 
of  the  14th  of  November,  1881,  should  be  so  far  modified  as 
to  provide  that  if  the  net  earnings  of  the  Manhattan  Rail- 
way company,  in  any  year,  after  the  payment  of  dividends 
to  the  first  preferred  stock-holders,  do  not  amount  to  six  per 
cent.,  the  deficiency  shall  be  carried  forward  and  paid  out 
of  the  net  earnings  of  future  years,  after  payment  in  full  of 
all  dividends  to  the  first  preferred  stockholders,  as  provided 
in  the  said  agreement.  But  nothing  herein  contained  should 
affect  in  any  manner  the  New  York  Elevated  Railroad  Com- 
pany, or  the  agreements  heretofore  made  with  it,  or  the  pri- 
ority of  payment  of  dividends  to  the  first  preferred  stock- 
holders of  the  Manhattan  Railway  Company ;  nor  should  it 
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give  to  any  second  preferred  stockholder  a  right  to  divi- 
dends except  such  as  may  be  earned  after  he  becomes  such 
stockholder. 

"  Which  having  been  read  and  duly  considered,  on  motion 
of  Mr.  S.  Dillon,  seconded  by  Mr.  S.  Sloan,  it  was  Resolved, 
That  the  agreement  now  read  between  this  company  and 
the  New  York  Elevated  Railroad  Company  and  the  Manhat- 
tan Railway  Company,  dated  this  fourth  day  of  March, 
1882,  be  and  the  same  is  hereby  approved  and  adopted ;  'that 
the  president  and  secretary  be  and  they  are  hereby  in- 
structed to  subscribe  the  said  tripartite  agreement  with  the 
corporate  name  of  this  company,  to  attach  the  corporate  seal 
thereto,  and  deliver  the  same  to  the  New  York  and  Manhat- 
tan companies  in  exchange  for  a  duly  executed  triplicate  of 
said  agreement,  on  the  part  of  the  said  New  York  and  Man- 
hattan companies. 

u  On  the  question  being  put,  Mr.  Joseph  S.  Stout  declined 
to  vote. 

"  Messrs.  Jay  Gould,  Russell  Sage,  Sidney  Dillon,  G.  M. 
Dodge,  Samuel  Sloan,  and  W.  E.  Connor,  being  six  direct- 
ors, voted  aye,  and  the  resolution  was  carried." 

A  similar  resolution  was  on  the  same  day  adopted  by  the 
Manhattan  company.  This  agreement,  however,  for  some 
reason,  was  never  executed  by  the  parties. 

On  the  1st  of  April,  1882,  a  quarterly  dividend  of  one 
and  one-half  per  cent,  was  paid  upon  Manhattan  first  and 
second  preferred,  and  to  the  New  York  company,  on  the 
14th  of  July,  for  the  New  York  unconverted  stock,  but  no 
payment  was  made  to  the  Metropolitan  company  for  its  un- 
converted stock. 

On  the  7th  day  of  June,  1882,  the  directors  of  the  Metro- 
politan company  adopted  a  resolution  postponing  the  elec- 
tion of  directors  from  the  second  Tuesday  of  June,  1882,  to 
the  second  Wednesday  of  November,  1882. 

On  the  1st  of  July,  1882,  a  quarterly  dividend  of  one  and 
one-half  per  cent,  was  paid  on  Manhattan  first  and  second 
preferred,  and  to  the  New  York  company  for  its  non-assent- 
ing shareholders,  and  also  $97,500  was  paid  to  the  Metro- 
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politan  company,  being  one  and  one-half  per  cent,  on  its 
stock,  and  the  Manhattan  collected  the  dividend  from  the 
Metropolitan  company  upon  the  3,296  shares  of  converted 
stock. 

A  similar  dividend  was  paid  October  1st,  1882,  in  pre- 
cisely a  similar  way. 

The  Manhattan  company  has  also  paid  the  interest  at  the 
rate  of  six  per  cent,  falling  due  January  1st  and  July  1st, 
on  $10,818,000  first  mortgage  bonds  of  the  Metropolitan 
company,  and  also  the  interest  falling  due  on  the  1st  of 
May  and  the  1st  of  November,  on  $2,000,000  second  mort- 
gage bonds  of  the  Metropolitan  company. 

On  the  8th  of  November,  1882,  the  following  were  elected 
directors  of  the  Metropolitan  company:  "Mr.  Joseph  S. 
Stout,  Mr.  Jacob  Berry,  Mr:  Elijah  Smith,  Mr.  Thomas  T. 
Buckley,  Mr.  Rufus  H.  Gilbert,  Mr.  Sidney  Shepherd,  Mr. 
Joseph  W.  Burnham,  Mr.  Murillo  H.  Gillett,  Mr.  Charles 
Duggin,  Mr.  Sylvester  H.  Kneeland,  Mr.  Benjamin  W.  Gil- 
lett." 

There  are  several  proceedings  by  the  board  of  directors 
of  the  companies  during  the  year  1882,  which  are  not 
referred  to,  being  immaterial  to  the  controversies  in  this 
action. 

And  in  December,  1882,  this  action  was  commenced  by 
the  Metropolitan  company  against  the  Manhattan  and  New 
York  companies,  to  set  aside  the  October  agreements,  upon 
the  following  grounds : 

1st.  Because  the  Metropolitan  directors  had  no  power  to 
modify  the  original  lease  and  tripartite  agreement  of  May 
20th,  1879,  without  the  consent  of  the  shareholders. 

2d.  Because  three  Metropolitan  directors  were  at  the 
time  of  the  making  of  the  October  agreements  also  direct- 
ors of  the  Manhattan  company — one  of  the  contracting 
parties  whose  interests  were  antagonistic  to  those  of  the 
Metropolitan  company. 

3d.  Because  the  personal  interests  of  several  of  the  Met> 
ropolitan  directors  were  opposed  to  those  of  that  company. 

4th.  Because  of  actual  fraud  upon  the  part  of  certain 
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Metropolitan  directors,  who  entered  into  a  scheme  to  benefit 
themselves  at  the  expense  of  their  corporation. 

The  defendant  corporations  duly  answered  denying  the 
allegations  of  breach  of  trust,  and  that  the  directors  of  the 
Metropolitan  company  had  interests  hostile  to  the  company, 
and  alleged  that  the  October  agreements  were  entered  into 
in  good  faith.  The  answers  further  set  up  the  merger 
agreement  of  November  14th,  1881,  as  a  defense,  and  the 
judgment  in  the  People's  suit,  and  also  the  judgment  in  the 
action  in  the  Superior  Court  suit,  as  a  bar  to  this  action. 

Upon  the  19th  of  February,  1883,  an  order  to  show  cause 
was  duly  obtained  by  the  Metropolitan  company,  repre- 
sented by  new  attorneys,  from  the  Superior  Court,  why  the 
judgment  above  mentioned,  entered  in  that  court  on  the  8th 
day  of  December,  1882,  should  not  be  set  aside,  and  why 
the  Metropolitan  company  should  not  be  let  in  to  answer  or 
demur.  The  motion  thereon  was  duly  heard  before  Mr. 
Justice  Freedman,  on  or  about  the  20th  day  of  March, 
1883,  and  denied  with  costs,  upon  the  ground  that  when  the 
cause  came  on  for  trial  in  its  regular  order,  the  counsel  for 
the  respective  companies  agreed  as  to  the  findings  to  be 
made  and  the  judgment  to  be  entered,  and  the  court  settled 
the  findings  and  gave  judgment  accordingly,  and  as  there 
was  no  irregularity  or  want  of  jurisdiction,  the  parties  to  the 
judgment  were  bound  by  the  adjudication  made. 

The  learned  court  further  held,  that  as  the  application 
rested  substantially  upon  the  claim  that  if  the  application 
were  granted,  the  Metropolitan  company,  in  consequence  of 
a  change  of  advisers,  could  present  some  considerations  to 
the  court  which  were  not  presented  before,  and  which,  if 
they  had  been  presented,  might  and  possibly  would  have 
led  to  a  different  result,  no  ground  was  shown  sufficient  to 
call  for  the  interposition  of  the  equitable  powers  of  the 
court.  That  the  policy  of  the  law  was  to  end  the  litigation 
and  to  hold  parties  bound  by  the  result  after  they  had  their 
day  in  court. 

The  court  further  held,  that  a  conclusive  answer  to  the 
motion  was,  that  at  that  late  day  it  was  impossible  to  restore 
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the  three  corporations  to  the  positions  they  respectively 
occupied  toward  each  other  at  the  time  of  the  entry  of  the 
judgment. 

In  April,  1883,  the  Metropolitan  company  obtained 
another  order  to  show  cause  why  they  should  not  have 
leave  to  renew  the  motion  to  set  aside  said  judgment  of 
December  8th,  1881,  or  if  such  leave  was  denied,  why  the 
judgment  and  findings  should  not  be  corrected  and  amended 
by  striking  out  the  finding  of  fact  that  all  matters  in  dis- 
pute between  the  three  companies  were  compromised,  set- 
tled and  adjusted  by  the  agreements  of  October  22d,  and 
the  finding  and  judgment  that  said  October  agreements 
were  valid. 

This  motion  was  also  heard  before  Mr.  Justice  Freed- 
MAN,  and  an  order  was  entered  denying  the  motion  with 
costs,  August  9th,  1883,  from  which  order  an  appeal  was 
taken  by  the  Metropolitan  company. 

[The  learned  judge  before  whom  the  case  was  tried,  who 
prepared  and  prefixed  to  the  opinion  handed  down  herein 
the  foregoing  statement  of  the  case,  added :  "  The  forego- 
ing statement  contains,  I  believe,  a  substantially  correct 
narrative  of  the  events  which  led  up  to  the  October  agree- 
ments and  which  followed  them,  as  nearly  as  possible  in 
their  chronological  order ;  and  also  sets  forth  the  interests 
which  the  various  directors  of  the  Metropolitan  company, 
whose  action  is  sought  to  be  attacked,  had  in  the  three  com- 
panies who  were  parties  to  those  agreements.  I  may  have 
omitted  some  of  the  circumstances  attending  these  trans- 
actions, as  the  evidence  and  exhibits  are  very  voluminous, 
and  parts  of  the  same  transactions  are  scattered  in  many 
different  parts  of  the  record,  and  I  have  not  been  aided  in 
any  degree  by  the  submission,  by  either  of  the  parties,  of 
any  statement  of  the  facts  which  are  claimed  to  have  been 
established  by  the  evidence;  and  it  has,  therefore,  required 
an  immense  amount  of  time  to  extract  from  this  mass  of 
evidence  and  exhibits  the  history  of  these  transactions,  as 
they  appear  upon  the  record."] 
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James  C.  Carter,  Robert  Sewell  and  Francis  <7.  Barlow, 
for  plaintiff. 

William  3L  Evarts,  David  Dudley  Field,  A.  J.  Vanderpoel 
and  W.  A.  Duer,  for  defendants. 

Van  Brunt,  J. — [After  stating  the  facts  as  above.] — This 
action  is  brought  by  the  Metropolitan  Railway  Company,  to 
set  aside  the  agreements  of  October  22d,  1881,  upon  the 
following  grounds : 

1st.  Because  the  Metropolitan  directors  had  no  power  to 
modify  the  original  leases  and  tripartite  agreement  of  May 
30th,  1879,  without  the  consent  of  the  shareholders. 

2d.  Because  three  of  the  Metropolitan  directors  were,  at 
the  time  of  the  making  of  the  October  agreements,  also 
directors  of  the  Manhattan  company — one  of  the  contract- 
ing parties,  whose  interests  were  antagonistic  to  those  of  the 
Metropolitan  company. 

3d.  Because  the  personal  interests  of  several  of  the  Met- 
ropolitan directors  were  opposed  to  those  of  that  company. 

4th.  Because  of  the  actual  fraud  upon  the  part  of  certain 
Metropolitan  directors,  who  entered  into  a  scheme  to  benefit 
themselves  at  the  expense  of  their  corporation. 

The  defendants  admit  that  the  October  agreements  were 
not  assented  to  by  the  stockholders  of  the  Metropolitan 
company,  and  claim  that  such  assent  was  not  at  all  neces- 
sary to  the  validity  of  the  contract.  They  further  admit 
that  three  of  the  Metropolitan  directors  were  also,  at  the 
time  of  the  making  of  the  October  agreements,  directors  of 
the  Manhattan  company,  but  they  deny  that  this  circum- 
stance in  any  way  invalidated  the  action  taken.  They  deny 
that  the  personal  interests  of  any  of  the  Metropolitan 
directors  were  opposed  to  those  of  that  company ;  and  they 
also  deny  that  there  was  any  actual  fraud ;  aud  aver  that 
the  agreements  of  October,  1881,  were  for  the  best  interests 
of  all  the  parties  concerned,  and  that  they  presented  the 
only  solution  of  the  difficulties  and  embarrassments  which 
surrounded  the  elevated  railway  system,  in  the  summer  and 
fall  of  1881. 
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In  addition  to  the  above  defenses,  the  defendants  also 
presented  certain  preliminary  objections  to  the  maintenance 
of  this  action,  and  also  certain  affirmative  defenses. 

The  preliminary  objections  are  as  follows: 

1st.  No  case  is  presented  in  this  action  for  the  interfer- 
ence of  a  court  of  equity. 

2d.  If  the  October  agreements  are  fraudulent,  as  the 
plaintiff  contends,  then  the  plaintiff  itself  was  a  party  to 
the  fraud. 

3d.  The  plaintiff,  in  its  complaint,  alleges  that  the  agree- 
ments and  leases  of  May  20th,  1879,  which  it  seeks  to  rein- 
state, were  a  nullity,  being  made  without  authority  of  law. 

4th.  That  the  October  agreements  have  never  been  dis- 
affirmed by  the  stockholders  of  the  Metropolitan  company 
in  any  way,  nor  even  by  the  directors,  by  any  direct  vote. 

The  fifth  and  last  preliminary  objection  is  the  lapse  of 
time  and  the  acquiescence  of  the  plaintiff. 

The  following  affirmative  defenses  are  also  urged: 

1st.  That  the  Manhattan  company  had  at  the  time  of  the 
commencement  of  this  action  already  brought  its  action 
in  the  Supreme  Court  against  the  New  York  company,  the 
Metropolitan  company,  and  all  the  persons  who  had  brought 
actions  to  set  aside  the  October  agreements,  in  the  nature 
of  the  old  bill  of  quia  timet,  asking,  in  its  complaint,  that  all 
matters  relating  to  the  October  agreements  should  be  de- 
termined in  that  action,  and  that  the  defendants  and  all 
others  should  be  restrained  from  bringing  any  actions  on 
account  of  these  agreements. 

2d.  The  judgment  of  the  Supreme  Court  in  the  action  of 
The  People  against  The  Manhattan  Railway  Company,  en- 
tered on  the  17th  day  of  November,  1881. 

3d.  The  judgment  of  the  Superior  Court  of  the  City  of 
New  York,  entered  on  the  8th  of  December,  1881,  in  the 
action  wherein  the  New  York  Elevated  Railroad  Company 
was  plaintiff,  and  the  Manhattan  Railway  Company  and 
the  Metropolitan  Railway  Company  were  defendants. 

4th.  That  restitution  cannot  be  had. 

I  will  first  consider  the  preliminary  objections,  and  then 
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the  affirmative  defenses,  and  lastly  will  discuss  the  four 
questions  upon  which  the  plaintiff  bases  the  right  to  equit- 
able relief  in  this  action. 

The  first  preliminary  objection  urged  is,  that  the  facts 
elicited  upon  this  trial  do  not  present  a  case  for  the  inter- 
ference of  a  court  of  equity. 

It  is  claimed  by  the  defendants  that  the  plaintiff  has  a 
complete  remedy  at  law,  and,  therefore,  cannot  seek  the  in- 
tervention of  a  court  of  equity.  That  the  plaintiff  could 
have  sued  for  the  rent,  which  is  claimed  to  be  due,  under 
the  leases  and  agreements  of  May  20th,  1879,  and  if  the 
October  agreements  were  set  up  as  a  defense,  they  could 
have  been  attacked  upon  precisely  the  same  grounds  as 
they  have  been  in  this  action. 

In  Grand  Chute  v.  Winegar  (15  Wall.  373),  it  was  held 
that  a  municipal  corporation,  obligor  in  a  bond,  cannot  ask 
in  equity  that  the  obligee  be  enjoined  from  proceeding  at 
law,  and  that  the  bond  be  surrendered,  when  the  bill  alleges 
that  the  bond  was  issued,  without  authority,  in  violation  of 
law,  and  in  fraud  of  the  plaintiff;  that  the  obligee  knew 
this  when  he  took  it;  that  the  obligee's  possession  is 
merely  colorable,  and  that  he  gave  no  value  for  it,  and 
never  had  any  right  or  title  to  it.  Such  allegations  show  a 
complete  defense  to  the  bond  at  law;  and  a  judgment 
against  the  obligee  at  law  would  give  as  full  protection  in 
every  way  to  the  obligor  as  a  decree  in  equity. 

Mr.  Justice  Hunt  in  this  case  uses  language  as  follows : 

44  And  the  result  of  the  argument  is,  that  wherever  a 
court  of  law  is  competent  to  take  cognizance  of  a  right, 
and  has  power  to  proceed  to  a  judgment  which  affords  a 
plain,  adequate,  and  complete  remedy,  without  the  aid  of  a 
court  of  equity,  the  plaintiff  must  proceed  at  law,  because 
the  defendant  has  a  constitutional  right  to  a  trial  by  jury. 
The  right  to  a  trial  by  jury  is  a  great  constitutional  right, 
and  it  is  only  in  exceptional  cases  and  for  specified  causes 
that  a  party  may  be  deprived  of  it." 

In  Allerton  v.  Belden  (49  N.  Y.  373)  it  was  held  that 
the  right  to  apply  to  a  court  of  equity  to  have  a  contract 
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annulled  exists  only  when,  from  the  form  of  the  security, 
the  defense  cannot  be  made  available  at  law,  or  where  the 
instrument  sought  to  be  avoided  is  a  cloud  upon  the  title 
to  land,  or  some  other  necessity  for  the  interposition  of  a 
court  of  equity  is  shown. 

The  opinion  of  Judge  Rapallo  (page  377)  has  this : 

44  The  allegations  in  his  complaint  disclose  a  perfect  de- 
fense at  law  to  any  action  which  might  be  brought  against 
him  on  his  indorsement,  and  no  fact  is  stated  showing  any 
necessity  for  the  interposition  of  a  court  of  equity,  or  en- 
titling the  plaintiff  to  become  an  actor  in  the  matter 

The  most  usual  ground  for  going  into  equity  in  such  cases 
formerly  was  the  necessity  for  a  discovery  to  prove  the 
usury. 

"Bills  of  discovery  being  now  abolished,  some  ground 
which  formerly  would  have  justified  the  filing  of  a  bill  for 
relief  must  appear  in  the  complaint,  or  it  shows  no  right  of 

action No  authority  has  been  cited  sustaining  an 

equitable  action  on  such  grounds ;  but  on  the  contrary,  it 
has  been  uniformly  held,  that  where  a  perfect  remedy,  both 
as  to  the  discovery  and  relief,  can  be  had  at  law,  an  action 
in  equity  cannot  be  maintained,  and  that  this  objection  is- 
available  on  demurrer." 

In  The  Town  of  Venice  v.  Woodruff  (62  N.  Y.  462),  the 
court  said  (at  page  467) : 

44  Whether,  therefore,  the  question  be  regarded  as  one  of 
jurisdiction  or  practice,  it  is  established  by  the  later  deci- 
sions that  some  special  ground  for  equitable  relief  must  be 
shown,  and  that  the  mere  fact  that  the  instrument  ought 
not  to  be  enforced  is  insufficient,  standing  alone,  to  justify 
a  resort  to  an  equitable  action." 

In  Fowler  v.  Palmer  (Id.  533),  which  was  the  case  of 
an  action  to  compel  the  surrender  of  a  note  past  due,  on  the 
ground  that  it  had  been  paid,  but  not  taken  up,  the  court 
held  that  the  action  could  not  be  maintained  in  equity,  that 
the  defense  of  payment  was  perfectly  available  to  the  plaint- 
iff in  an  action  upon  the  note,  and  no  transfer  could  preju- 
dice it. 

Vol.  XI.— 28 
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In  Globe  Mutual  Life  Ins.  Co.  v.  Reals  (79  N.  Y.  202),  it 
was  held  that  an  action  to  procure  the  cancellation  of  a 
written  instrument  cannot  be  maintained  unless  some  spe- 
cial circumstance  exists  establishing  the  necessity  of  a  resort 
to  equity,  to  prevent  an  injury  which  might  be  irreparable, 
and  which  equity  alone  is  competent  to  avert.  It  is  not 
sufficient  that  a  defense  exists  against  the  instrument,  or 
that  evidence  may  be  lost. 

In  the  case  of  Trot/  and  Boston  R.  Co.  v.  Boston,  Hoosac 
Tunnel,  #c.  R.  Co.  (86  N.  Y.  107,  127),  it  is  said  by  the 
court,  Mr,  Justice  Danforth  speaking : 

"Although  the  form  of  actions  and  suits,  and  the  dis- 
tinction between  actions  at  law  and  suits  in  equity  has  been 
abolished,  a  part}*,  to  entitle  himself  to  the  equitable  rem- 
edy by  injunction,  must  still  make  such  a  case  as  would, 
while  the  distinction  existed,  have  made  an  equitable  cause 
of  action.     This  is  well  settled." 

In  Hamilton  v.  Cummings  (1  Johns.  Ch.  517),  the  Chan- 
cellor states,  as  his  conclusion  from  the  authorities,  that  a 
resort  to  equity  to  compel  the  cancellation  of  written  obli- 
gations, to  be  sustained,  must  be  expedient  either  because 
the  instrument  is  liable  to  abuse  from  its  negotiable  nature, 
or  because  the  defense,  not  arising  upon  its  face,  may  be 
difficult  or  uncertain  at  law,  or  from  some  other  circum- 
stances peculiar  to  the  case,  and  rendering  a  resort  to  a 
court  of  equity  highly  proper  and  clear  of  all  suspicion  of 
any  design  to  promote  expense  and  litigation. 

These  authorities  seem  to  establish,  with  great  distinct- 
ness, the  rule  which  has  obtained  in  our  courts  since  the 
practice  of  allowing  equitable  defenses  in  actions  at  law  has 
been  established,  and  none  of  the  cases  cited  by  the  plaint- 
iff at  all  conflict  with  it. 

In  the  case  of  Gould  v.  Cayuga  County  Nat.  Bank  (86 
N.  Y.  75,  82),  it  is  true  that  the  court  say  that  the  party 
might  have  brought  his  action  in  equity  to  rescind  the  con- 
tract, and  in  that  action  might  have  had  full  relief;  but  in 
the  next  paragraph  of  the  opinion  the  necessity  of  bringing 
in  other  parties  is  adverted  to,  which  was  to  be  the  basis  of 
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the  relief  to  be  granted  by  a  court  of  equity,  and  which 
could  not  be  done  in  a  court  of  law. 

The  Aberdeen  Railway  Case  (1  Macq.  H.  L.  Cas.),  has  no 
application  to  the  question  now  under  discussion,  as  equita- 
ble defenses  were  not  available  in  actions  at  law  in  the 
English  courts. 

Equity  jurisdiction  of  the  court  was  applied  in  the  case 
of  McHenry  v.  Hazard  (45  N.  Y.  580),  because  the  rights  of 
all  the  parties  could  not  be  determined  in  any  one  action  at 
law,  and  also  because  the  defendants  could  not  be  allowed 
at  their  election  to  postpone  the  litigation  of  the  question, 
and  subject  the  plaintiff  to  the  vexation  of  a  litigation  at  a 
distant  period  when  the  means  of  defense  might  be  lost  or 
impaired,  and  when  he  might  be  disabled  from  contesting 
the  validity  of  the  claim  with  the  same  ability  as  at  the 
present  time.  The  latter  ground  for  the  entertaining  of 
jurisdiction  does  not  at  all  applj"  to  the  case  at  bar,  because 
the  plaintiff  here  can  sue  at  once  to  recover  rent,  under  the 
May  agreements.  The  defendants  have  no  rights  to  be 
enforced  against  the  plaintiff,  but  the  plaintiff,  the  aggrieved 
party,  can  at  an}'  time  enforce  the  rights  which  they  think 
they  have.  In  order  to  test  the  question  as  to  the  validity 
of  the  October  agreements,  the  plaintiff  has  only  to  bring 
its  action  for  the  rent  due  under  the  May  agreements,  and 
the  matter  is  at  once  brought  up.  Equitable  jurisdiction 
cannot  be  entertained  in  this  case  upon  the  ground  that 
otherwise  there  will  be  a  multiplicity  of  suits.  No  such 
result  would  ensue.  If  an  action  had  been  brought  upon 
the  May  agreements  for  rent  due  since  the  making  of  the 
October  agreements,  and  a  final  recovery  had  been  had  for 
the  amount  of  rent  due,  according  to  the  terms  of  the  May 
agreements,  that  final  judgment  would  have  ended,  as  far  as 
the  Manhattan  company  is  concerned,  the  October  agree- 
ments as  effectually  as  any  final  judgment  which  can  be 
rendered  in  this  action  can  do*  The  fact  that  the  agree- 
ments extend  over  a  long  period  of  years,  does  not  alter  the 
question.  A  final  recovery  is  just  as  effectual,  whether  it 
be  in  a  court  of  law  or  a  court  of  equity. 
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Even  if  I,  however,  should  find  that  there  was  no  ground 
for  equitable  relief,  yet,  if  the  facts  proven  showed  that  the 
party  was  entitled  to  legal  relief,  the  bill  could  not  be  dis- 
missed (Sternberger  v.  McGoverny  56  N.  Y.  12). 

But  there  is  another  ground  upon  which  the  bill  in  equity 
can  be  sustained,  and  that  is,  that  there  could  be  no  deter- 
mination as  to  the  validity  of  the  October  agreements  with- 
out the  presence  of  the  New  York  company,  a  party  to 
them.  The  New  York  company  had  a  right  to  be  heard 
upon  the  question.  One  party  cannot  be  released  by  legal 
proceedings  from  a  tripartite  agreement,  in  an  action  against 
one  other  party.  All  the  parties  must  be  brought  before  the 
court,  as  all  have  a  right  to  be  heard  upon  the  question  as 
to  whether  the  agreement  which  is  mutual  shall  be  broken 
up.  Therefore,  the  New  York  company  is  a  necessary  party 
to  any  action  seeking  to  avoid  the  October.agreements,  that 
company  being  one  of  the  parties  to  them.  If  an  action 
was  brought  upon  the  lease  of  May  20th,  1879,  the  New 
York  company  could  not  have  been  brought  in  as  has  been 
done  in  this  case,  and  which  was  the  reason  given  in  Gould 
v.  Cayuga  County  Nat.  Bank,  for  the  entertaining  a  bill  for 
rescission.  It  seems,  therefore,  that  the  first  preliminary 
objection  is  not  well  taken. 

The  second  preliminary  objection  is,  that  if  the  October 
agreement  is  fraudulent,  as  the  plaintiff  contends,  then  the 
plaintiff  itself  was  a  party  to  the  fraud. 

The  defendants  claim,  that  as  this  is  not  a  suit  by  a  stock- 
holder to  set  aside  an  agreement  which  is  chargeable  with 
fraud,  but  a  suit  by  the  corporation  itself — one  of  the 
parties  to  the  fraud — a  court  of  equity  will  not  interfere; 
and  we  are  referred  to  the  opinion  of  Mr.  Justice  McCrary, 
in  the  case  of  Lewis  v.  Meyer  (14  Fed.  Rep.  311,  312,  313), 
as  an  authority  to  sustain  the  proposition.  The  case  cited, 
however,  is  not  analogous  to  the  one  at  bar. 

That  action  was  to  avoul  railroad  bonds  in  the  hands  of 
innocent  holders,  upon  the  ground  that  the  directors  had 
issued  them  fraudulently.  The  bondholders  were  innocent 
parties,  and  not  in  any  manner  privy  to  the  fraud  perpetra- 
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ted  by  the  directors,  and  had  no  knowledge  of  such  fraud. 
A  stockholder  could  not  maintain  an  action  to  set  aside  any 
fraudulent  contract  made  by  the  corporation,  without  alleg- 
ing a  refusal,  or  good  reason  to  suppose  that  the  corporation 
would  not  bring  any  action.  If  this  rule  is  to  prevail,  the 
directors  of  corporations  may  act  as  fraudulently  as  they 
please,  and  it  is  impossible  to  redress  the  wrongs  which  the 
corporation  may  have  received  at  their  hands,  unless  some 
stockholder  is  willing  to  undertake  the  labor  and  expense 
of  an  action  therefor.  Such  cannot  be  the  rule.  Where 
directors  are  faithless  to  their  trust,  and  have  acted  without 
any  authority,  the  corporation  may  repudiate  the  acts  so 
done,  because  the  stockholders  not  only  may  claim  but  must 
claim  their  rights  by  and  through  the  corporation,  unless 
the  corporation  refuses  to  assert  such  rights.  The  directors 
are  the  agents  of  the  corporation,  and  if  they  act  without 
authority  in  making  a  contract  for  their  principal,  or  fraudu- 
lently, certainly  the  principal  may  repudiate  it.  That  it  is 
the  same  principal  who  made  the  contract  that  seeks  to 
repudiate  it,  is  no  bar  to  the  relief. 

The  next  preliminary  objection  is,  that  the  plaintiff 
claims  that  the  agreement  and  leases  of  May  20th,  1879, 
which  it  seeks  to  reinstate,  were  a  nullity,  being  made  with- 
out authority  of  law. 

I  understand  that  the  claim  that  the  agreements  and 
leases  of  May  20th,  1879,  were  void,  was  abandoned  upon 
the  argument,  it  being  conceded  that  under  the  statute  of 
1839  a  corporation  may  lease  its  road. 

But  this  is  not  at  all  necessary  to  answer  the  objection 
made.  The  plaintiff  by  its  complaint  does  not  seek  to  rein- 
state anything ;  it  simply  asks  that  the  agreement  of  Octo- 
ber 22d,  1881,  may  be  declared  null  and  void ;  whether  such 
judgment  will  reinstate  anything  or  not  is  not  a  question 
involved  in  this  action. 

The  next  preliminary  objection  is,  that  the  October  agree- 
ments have  never  been  disaffirmed  by  the  stockholders  of 
the  Metropolitan  company  in  any  way,  nor  even  by  the 
directors,  by  any  direct  vote. 
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If  the  directors  had  no  authority  to  make  the  October 
agreements  without  the  consent  of  the  stockholders,  then 
certainly  no  expression  of  dissent  was  necessary  by  the 
stockholders,  because  the  agreements  were  void  unless  rati- 
fied by  the  stockholders,  or  confirmed  by  action  upon  the 
part  of  the  stockholders  which  amounted  to  ratification. 
But  if  it  is  sought  to  set  aside  these  agreements  because  of 
the  fraud,  either  actual  or  constructive,  then  the  contract  is 
a  voidable  one,  and  due  diligence  must  be  used  in  electing 
to  avoid  it.  What  constitutes  due  diligence  necessarily  de- 
pends upon  the  facts  of  each  particular  case.  Immediately 
after  these  agreements  were  made,  various  stockholders 
commenced  their  actions  to  set  them  aside,  and  it  is  well 
settled,  that  where  one  stockholder  is  asserting  by  suit  the 
rights  of  the  stockholders  as  a  class,  it  is  not  required  that 
each  particular  stockholder  should  sue. 

In  the  case  of  Boardman  v.  Lake  Shore  $  Michigan  South- 
ern B.  Co.  (84  N.  Y.  157,  183),  it  is  said: 

"It  was  not  required  that  each  particular  stockholder 
should  sue  for  his  share  of  the  dividends,  to  preclude  the 
defendant  from  claiming  an  acquiescence  and  estoppel ;  and 
it  is  quite  sufficient  that  it  was  advised  of  the  character  of 
the  claim  of  the  respective  stockholders.  The  plaintiffs  and 
other  stockholders  were  entirely  justified  in  awaiting  the 
results  of  the  suits  pending  without  incurring  the  hazard  of 
losing  their  rights  on  account  of  the  lateness  of  their  de- 
mand." . 

The  stockholders  had  no  power  to  meet  and  act  as  a  body, 
except  as  the  statute  and  the  by-laws  prescribe,  and  must  be 
called  together  in  the  manner  provided  by  law,  otherwise 
they  have  no  power  to  act. 

In  the  case  at  bar,  the  only  way  in  which  the  stockhold- 
ers were  required  to  act  was,  upon  the  first  opportunity  to 
appoint  other  agents  who  would  assert  their  rights,  if  they 
had  any.  Moreover,  the  Manhattan  company,  on  the  9th 
day  of  December,  1881,  commenced  its  bill  of  peace  suit, 
and  all  stockholders  were  enjoined  from  suing,  which  injunc- 
tion continued  in  force  until  February,  1883.    Can  the  Mao? 
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hattan  company  now  claim  laches,  because  no  other  stock 
holders  have  brought  suit  to  set  aside  these  agreements, 
when  they  were  prevented  from  so  doing  by  reason  of  the 
injunction  which  that  company  had  obtained? 

It  is  urged,  that  because  a  new  board  of  directors  has 
been  elected,  no  right  is  given  to  impeach  the  acts  of  a  pre- 
vious board,  jis  the  corporation  is  the  same.  I  am  unable  to 
appreciate  the  force  of  this  objection.  If  my  agent  has  en- 
tered in  my  name  into  a  fraudulent  agreement,  I  know  of 
no  reason  why  I  may  not  appoint  a  new  agent  and  through 
him  repudiate  the  fraudulent  contract.  In  the  case  sup- 
posed, I  am  the  party  acting  in  both  instances.  I  have 
never  heard  that  a  man  was  bound  by  the  fraudulent  con- 
tract made  by  his  agent  in  his  name,  because  he,  the  same 
person  in  whose  name  the  fraudulent  contract  was  made, 
sought  to  set  aside  the  contract.  The  directors  of  the  cor- 
poration are  its  agents  and  executive  officers.  They,  as  such 
agents,  manage  the  business  and  affairs  of  the  corporation, 
and  when  the  business  and  affairs  of  the  corporation  are  to 
be  managed  by  directors,  I  do  not  think  that  the  stockhold- 
ers can  do  any  act  or  make  any  contract,  except  by  the  use 
of  the  means  provided  by  law,  viz. :  its  directors.  Therefore, 
if  one  set  of  agents  act  beyond  their  authority,  or  are  recre- 
ant to  their  trust,  the  principal — that  is,  the  corporation — 
may  appoint  a  new  set  of  agents  and  through  them  seek 
redress  for  the  wrongs  which  it  has  suffered.  The  corpora- 
tion being  able  to  act  only  through  its  directors,  at  the  very 
first  opportunity  after  the  October  agreements  were  made, 
the  shareholders  of  the  Metropolitan  company  elected  a  new 
board  of  directors,  such  change  in  the  board  being  evidently 
made  because  of  the  fact  that  the  old  directors  had  made 
these  agreements;  and  within  one  month  thereafter,  this 
action  was  brought,  and  within  one  week  after  these  agree- 
ments were  executed,  shareholders  had  commenced  their 
actions  to  set  them  aside.  I  do  not  know  how,  if  the  most 
extreme  diligence  had  been  required,  any  more  prompt 
action  could  have  been  taken;  and  thus  is  answered  the 
last  preliminary  objection — that  of  laches. 
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We  are  now  brought  to  the  consideration  of  the  four 
affirmative  defenses  urged  by  the  defendants. 

1st. — That  the  Manhattan  company  had  at  the  time  of 
the  commencement  of  this  action  already  brought  its  action 
in  the  Supreme  Court  against  the  New  York  company,  the 
Metropolitan  company,  and  all  the  persons  who  had  brought 
actions  to  set  aside  the  October  agreements,  in  the  nature 
of  the  old  bill  of  quia  timet,  asking  in  its  complaint  that  all 
matters  relating  to  the  October  agreements  should  be  deter- 
mined in  that  action,  and  that  the  defendants  and  all  others 
should  be  restrained  from  bringing  any  actions  on  account 
of  the  October  agreements. 

The  commencement  of  this  action  could  not  in  any  way 
interfere  with  the  rights  of  the  Metropolitan  company  to 
file  its  bill  for  a  rescission.  The  mere  filing  of  the  bill  by 
the  Manhattan  company  restrained  nobody,  and  the  plaint- 
iffs in  that  action  knew  this,  because  they  asked  for,  and 
obtained,  an  injunction  preventing  the  bringing  of  any  more 
suits,  which  was  set  aside  by  the  General  Term.  Merely 
because  the  Manhattan  company  had  filed  a  bill  of  peace 
against  all  the  world  in  general,  and  the  Metropolitan  com- 
pany and  its  stockholders  in  particular,  the  latter  company 
did  not  lose  any  rights  which  it  might  acquire  to  the  pro- 
tection of  the  court.  The  Metropolitan  company  had  the 
right  to  file  its  bill  for  rescission,  and  the  Manhattan  com- 
pany could  not  deprive  it  of  this  right  by  filing  a  bill  ask- 
ing the  court  to  adjudicate  upon  the  question  involved. 
Before  such  an  action  can  restrain  anybody's  proceedings, 
the  right  to  an  injunction  must  be  established,  either  pre- 
liminarily or  by  final  judgment. 

The  second  affirmative  defense  is : 

The  judgment  of  the  Supreme  Court  in  the  action  of  the 
People  against  the  Manhattan  Railway  Company,  entered 
on  the  17th  day  of  November,  1881. 

I  have  searched  in  vain  in  the  judgment-roll,  in  the  case 
of  the  People  against  the  Manhattan  Railway  Company,  for 
anything  which  could  in  any  way  operate  upon  any  rights 
which  the  Metropolitan  company  had.     This  company  was 
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not  a  party  to  the  action,  and  in  the  findings  and  judgment 
is  not  treated  as  a  party.  The  second  finding  speaks  of 
agreements  made  with  the  defendant  by  certain  other  cor- 
porations, to  wit :  The  New  York  Elevated  Railroad  Com- 
pany and  Metropolitan  Railway  Company.  So  also  in  the 
fifth  finding,  similar  language  is  used.  In  the  judgment, 
also,  the  New  York  company  and  the  Metropolitan  company 
are  treated  as  strangers  to  the  record,  and  they  evidently 
were  so  considered  by  the  court.  The  only  question  at 
issue  in  that  action  was  the  solvency  of  the  Manhattan  com- 
pany; with  that  issue  the  New  York  and  Metropolitan 
companies  had  nothing  to  do.  That  question  was  one  ex- 
isting between  the  People  on  the  one  side,  and  the  Manhat- 
tan compauy  on  the  other,  and  nobody  else  had  any  interest 
in  it.  It  is  true  that  this  question  of  solvency  depended 
upon  the  October  agreements,  but  an  adjudication  by  the 
court  in  that  action  could  only  affect  the  parties  to  it,  and 
as  to  them  only  to  the  extent  of  the  question  involved. 

But  it  is  said  that  the  three  companies  united  in  a  peti- 
tion to  have  the  property  delivered  back  to  the  Manhattan 
company.  The  •  order  of  restoration  made  upon  that  peti- 
tion in  no  way  adjudicated  upon  the  question  of  the  validity 
of  the  October  agreements.  No  such  question  was  pre-  * 
sented  to  the  court.  The  union  of  the  New  York  company 
and  the  Metropolitan  company  in  that  petition  operated 
only  as  a  consent  upon  their  part  that  restoration  might  be 
made.  And  no  order  that  the  court  did  make,  in  that  pro- 
ceeding, could  have  had  the  force  of  an  adjudication,  because 
the  doctrine  of  res  adjudicata  does  not  apply  to  interlocu- 
tory judgments  or  orders  which  the  court  that  rendered 
them  has  power  to  vacate  or  modify  at  any  time.  The  order 
of  restoration  in  the  People's  case  expressly  reserved  to  the 
court  the  power  of  alteration  and  modification.  These  com- 
panies did  not  become  parties  to  the  record,  and  as  has 
already  been  shown,  they  were  not  treated  by  the  court,  in 
its  findings  and  judgment,  as  parties  whose  rights  were 
being  determined.  Therefore,  the  judgment  in  that  action 
barred  no  rights  which  this  plaintiff  might  have. 
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The  third  affirmative  defense  rests  upon  the  judgment  of 
the  Superior  Court  of  the  City  of  New  York  entered  on 
the  8th  day  of  December,  1881,  in  the  action  wherein  the 
New  York  Elevated  Railroad  Company  was  plaintiff,  and 
the  Manhattan  Railway  Company  and  the  Metropolitan 
Railway  Company  were  defendants. 

In  considering  this  question,  it  is  necessary  that  we 
should  have  plainly  before  our  minds  the  facts  relating  to 
that  action  and  the  proceedings  therein. 

The  action  was  commenced  upon  the  2d  of  July,  by  the 
New  York  company  against  the  Manhattan  company  and 
the  Metropolitan  company;  and  the  plaintiff  claimed  the 
right  to  recover  possession  of  its  property  from  the  Manhat- 
tan company,  because  of  its  breach  of  the  terms  of  the 
lease  between  the  New  York  and  Manhattan  companies, 
and  no  relief  whatever  is  asked  for  against  the  Metropol- 
itan company.  The  Metropolitan  company,  in  its  answer, 
denied  the  right  of  the  New  York  company  to  get  back  its 
road,  and  the  Manljattan  company  put  in  a  similar  plea. 

On  the  22d  day  of  November,  1881,  the  October  agree- 
ments having  then  been  made,  the  Manhattan  company  put 
in  a  supplemental  answer,  setting  up  the  proceedings  in  the 
'  People's  suit,  and  also  the  October  agreements  above  men- 
tioned, alleging  them  to  be  an  adjustment  of  all  the  con- 
troversies between  the  parties  to  the  action.  The  parties 
then  went  before  the  court,  and  without  the  plaintiff  offer- 
ing any  proof  whatever,  the  parties  admitting  the  facts 
alleged  in  the  supplemental  answer  of  the  Manhattan  com- 
pany to  be  true,  obtained  certain  findings  of  fact  and  con- 
clusions of  law,  all  of  which  are  expressly  stated  to  be 
founded  on  the  admissions  of  the  parties,  adjudging  these 
October  agreements  valid,  and  a  judgment  to  the  same 
effect  is  entered  thereon. 

I  fail  to  see  how  this  judgment  can  operate  as  a  bar  to 
the  rights  of  the  Metropolitan  company  to  contest  the 
validity  of  the  October  agreements.  If  those  agreements 
are  fraudulent,  and  this  judgment  should  be  held  to  pre- 
clude the  Metropolitan  company  from  rescinding  them,  then 
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the  law  would  be  used  for  the  purpose  of  fortifying  a  wrong, 
and  not  for  the  purpose  for  which  it  was  instituted,  viz:  the 
redress  of  wrongs.  When  such  a  manifest  injustice  would 
result  from  the  application  of  any  rule  of  law  as  that  a 
fraud  would  be  protected,  we  may  be  sure  that  there  is 
something  wrong  in  our  premises  if  they  lead  to  such  a  con- 
clusion, as  equity  and  justice  go  hand  in  hand  together. 

If  this  judgment  of  the  Superior  Court  is  a  bar  to  the 
right  of  this  plaintiff  to  maintain  this  action,  we  have  this 
state  of  things,  as  a  necessary  result :  directors  of  a  com- 
pany may  make  an  agreement  which  is  absolutely  void,  and 
in  the  making  of  which  there  has  been  a  plain  violation  of 
duty,  and  if  their  corporation  is  sued  upon  it,  the  same 
board  of  directors  being  in  office — their  term  not  having 
expired — may  confess  judgment,  and  then  there  is  no  power 
in  any  court  to  redress  the  wrong.  The  mere  statement  of 
the  proposition,  it  seems  to  me,  shows  that  such  cannot  be 
the  law,  and  it  is  not  the  law. 

In  order  that  a  judgment  may  be  a  bar,  there  must  be  a 
real  controversy.  There  was  no  controversy  in  the  Supe- 
rior Court.  The  Manhattan  company  alleged  the  making  of 
the  October  agreements,  and  that  they  adjusted  all  matters 
in  difference.  The  New  York  company  and  the  Metropol- 
itan company  say,  "  we  agree  that  that  is  true,"  and  the 
judgment  is  entered.  This  was  nothing  more  than  a  judg- 
ment by  consent.  All  the  parties  to  the  action  consented 
that  these  agreements  had  been  made  and  had  adjusted  the 
differences,  and  the  court  so  ordered.  If  these  agreements 
were  voidable  for  want  of  power  in  the  directors  to  make 
them,  or  fraudulent,  then  the  obtaining  a  judgment  affirm- 
ing these  agreements  by  the  same  directors  who  made  them, 
was  a  fraud  upon  the  court,  not  necessarily  an  intentional 
fraud,  but  a  fraud  in  law;  and  such  a  judgment  binds  no 
court,  and  its  nullity  upon  that  ground,  though  it  has  not 
been  set  aside  or  reversed,  may  be  established  in  another 
action  (  Webster  v.  Reid,  11  How.  U.  S.  437). 

In  Earl  of  Bandon  v.  Becker  (3  Clark  &  Fin.  479,  510), 
Lprd  Brougham  adopts  the  language  of  Weddebburn,  in 
the  Duchess  of  Kingston's  case,  as  follows : 
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"A  sentence  is"  a  judicial  determination  of  a  cause 
agitated  between  real  parties,  upon  which  a  real  interest 
has  been  settled.  In  order  to  make  a  sentence  there  must 
be  a  real  interest,  a  real  argument,  a  real  prosecution,  a  real 
defense,  a  real  decision.  Of  all  these  requisites,  not  one 
takes  place  in  the  case  of  a  fraudulent  and  collusive  suit; 
there  is  no  judge,  but  a  person  invested  with  the  ensigns 
of  a  judicial  office  is  misemployed  in  listening  to  a  fictitious 
cause  proposed  to  him ;  there  is  no  party  litigating,  there  is 
no  party  defendant ;  no  real  interest  brought  into  question." 

In  the  case  of  Gaines  v.  Relf  (12  How.  U.  S.  472),  the 
principle  was  distinctly  enunciated  that  in  order  that  a 
judgment  should  be  a  bar  there  must  be  a  real  controversy, 
and  that  a  judgment  entered  by  consent  to  be  used  in  the 
future  cannot  affect  the  parties  to  it,  because  there  was  no 
controversy  carried  on  in  earnest.  In  that  case  the  defend- 
ant admitted  the  decree,  but  contended — 

"  That  said  decree  was  designed  as  no  honest  exposition 
of  the  merits  of  the  case,  but  was  brought  about,  allowed, 
and  consented  to  for  the  purpose  of  pleading  the  same  as 
res  adjudicata  upon  points  in  litigation  not  honestly  con- 
tended." 

The  court  say : 

"That  this  proceeding  on  the  part  of  Patterson  and  Gen- 
eral and  Mrs.  Gaines  was  amicable,  and  that  no  earnest 
litigation  was  had,  is  too  manifest  for  controversy.  They 
agreed  to  go  to  trial  at  once,  on  the  depositions  found  in 
the  Probate  Court ;  and  as  Patterson  was  to  lose  nothing 
by  the  event,  he  was,  of  course,  indifferent  as  to  what 
evidence  might  be  introduced  on  the  hearing. 

"  It  also  appears  by  his  evidence  that  when  a  decree  was 
obtained  in  the  Circuit  Court  against  him,  his  name  was 
used  to  carry  up  an  appeal  to  this  court ;  but  it  was  in  fact 
brought  up  by  General  and  Mrs.  Gaines.  Patterson  em- 
ployed counsel  here,  who,  of  course,  had  to  take  the  record 
as  they  found  it,  and  make  the  best  of  it  they  could ;  and  it 
is  conceded  on  all  hands  they  did  so,  and  made  the  best 
exertions  for  Patterson  they  could  do,  on  the  record  brought 
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up  by  him,  as  they  supposed.  Nevertheless,  an  affirmance 
of  the  decree  was  had  in  this  court.  It  could  hardly  be 
otherwise,  in  a  case  managed  as  this  was ;  the  object  of  the 
complainants  below  being  to  obtain  a  favorable  opinion  and 
decree  on  the  law  and  facts  of  a  case  made  up  at  their  own 
discretion." 

In  the  case  of  Moses  v.  McDivitt  (88  N.  Y.  62,  68),  the 
same  principle  is  enunciated.     The  court  say: 

"The  judgment  does  not  stand  upon  the  same  footing  as 
a  judgment  obtained  in  the  usual  course,  in  a  hostile  suit 
in  which  the  defense  of  usury  was  either  overruled  or 
omitted  to  be  interposed.  It  was  a  mere  arrangement 
between  the  parties,  put  by  their  mutual  consent  in  the 
form  of  a  judgment,  for  the  purpose  of  evading  the  statute." 

It  seems,  from  the  evidence  in  this  case,  that  the  judg- 
ment in  the  Superior  court  was  obtained  for  future  use. 
Claims  had  then  been  advanced  by  shareholders,  that  these 
October  agreements  were  fraudulent  and  void,  and  this 
judgment  would  appear  to  have  been  obtained  by  and  with 
the  consent  of  the  very  directors  whose  acts  were  attacked 
in  the  suits  by  the  shareholders,  in  order  that  it  might  be 
interposed  as  a  bar  to  any  relief  to  which  the  shareholder 
might  show  his  corporation  was  entitled. 

The  denial  of  the  motion  to  vacate  the  judgment,  before 
Mr.  Justice  Freedman,  gave  such  judgment  no  greater 
force  or  effect  than  it  had  before.  It  left  the  judgment  in 
precisely  the  same  position  that  it  was  before,  with  the 
same  force  it  before  had  and  no  more  (Schrauth  v.  The  Dry 
Dock  Savings  Bank,  86  N.  Y.  390,  895). 

The  judgment,  therefore,  of  the  Superior  Court  does  not 
operate  in  any  way  as  a  bar  to  the  assertion  of  its  rights  by 
the  Metropolitan  company  in  this  action. 

The  fourth  and  last  affirmative  defense  is  that  restitution 
cannot  be  had. 

It  is  claimed,  that  because,  by  any  judgment  in  this  case, 
the  receivers  cannot  be  put  again  in  possession  of  the  prop- 
erty of  the  Manhattan  company  ; 

That  because  the  People's  suit  in  the  Supreme  Court 
cannot  be  restored  to  the  condition  in  which  it  then  stood ; 
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That  because  we  cannot  restore  the  bondholders'  suit  to 
the  position  it  then  had,  with  its  injunction  ; 

That  because  the  Superior  Court  suit  cannot  be  restored 
to  the  condition  it  would  have  occupied  had  not  so  much 
time  been  lost ;  that,  therefore,  no  rescission  can  be  had. 

It  is  urged  that  we  would  have  to  undo  the  "  increase  of 
Manhattan  stock.  That  it  has  been  proved  that  this  stock 
has  been  increased  with  the  sanction  of  the  State  engineer 
and  surveyor,  pursuant  to  law,  from  thirteen  millions  to 
twenty-six  millions  of  dollars.  What  can  we  do  with  that? 
Shall  we  reduce  it?  What  will  we  do  with  the  stock- 
holders who  hold  it  ?  Shall  they  be  paid,  or  will  we  take 
their  stock  away  without  payment  ?  Then  we  would  have 
to  re-exchange  the  first  preferred  stock  for  New  York  stock, 
and  the  second  preferred  stock  for  Metropolitan  stock. 
How  is  that  to  be  done  ?  Then  we  would  have  to  dismiss 
the  Burnham  suit,  and  the  quia  timet  suit,  and  the  merger 
suit;  enter  an  order  denying  the  New  York  application  in 
the  People's  suit,  take  an  appeal  from  the  order,  put  it  on 
the  calendar  of  the  General  Term  for  argument ;  pay  back 
the  interest  which  the  Manhattan  company  had  paid  on  the 
mortgage  bond  of  the  other  two  companies ;  make  a  ques- 
tion of  the  insolvency  of  the  Manhattan  company ;  restore 
to  the  other  two  companies  their  earnings  since  October, 
1881 ;  in  short,  undo  everything  that  has  been  done  since 
October  2 2d,  1881,  pursuant  to  the  settlement.  But  that 
is  impossible.  The  New  York  company  cannot  be  restored 
to  the  condition  it  then  held.  It  parted  with  its  whole 
earnings,  and  if  they  could  be  ascertained  and  received 
back,  there  is  no  corporation  or  person  to  pay  them ;  a  por- 
tion of  them  have  been  paid  over  to  the  Metropolitan 
company  and  distributed  to  its  bondholders  and  stock- 
holders; they  are  not  parties  to  any  pending  suit,  and,  if 
they  were,  they  are  under  no  obligation  to  pay  back.  Each 
company  has  been  released  from  the  six  and  a  half  million 
claim;  that  release  must  be  cancelled,  but  it  cannot  be 
cancelled  without  imperilling  the  interests  of  the  stock- 
holders of  the  constituent  companies." 
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Certainly,  if  all  these  things  are  to  be  done,  as  a  condi- 
tion of  relief,  then  the  plaintiff  in  this  action  is  remediless, 
because  it  would  be  impossible  for  the  plaintiff  to  comply 
with  such  a  judgment. 

But  I  do  not  understand  the  rule  to  be,  that  a  plaintiff  is 
deprived  of  all  relief,  because  he  cannot  restore  the  other 
parties  to  the  same  position  which  they  occupied  before 
they  entered  into  the  void  or  voidable  agreements,  when 
the  other  parties  to  the  agreement  have  put  themselves  in 
the  position  in  which  they  find  themselves,  with  full  knowl- 
edge that  the  other  party  claims  the  agreement  to  be  void 
and  fraudulent,  and  every  means  had  been  taken  at  once, 
by  those  who  have  the  right  to  question  the  legality  of  the 
proceedings,  to  restrain  the  wrong. 

Long  before  any  of  these  things  were  done,  in  respect  to 
which  restoration  may  now  be  impossible,  suits  had  been 
brought  by  more  than  one  stockholder  seeking  to  avoid  the 
October  agreements,  and  indeed  the  first  suit  was  begun 
within  one  week  after  the  agreements  had  beeii  made,  by  a 
stockholder  to  annul  them  and  to  have  them  declared  void. 
These  suits  multiplied  so  rapidly  that  as  early  as  December 
9th,  1881,  the  Manhattan  company  filed  its  bill  of  peace, 
for  the  purpose  of  restraining  the  increase  of  this  cloud  of 
suits,  with  which  it  was  threatened  by  stockholders  of  the 
Metropolitan  company.  The  Metropolitan  company  could 
commence  no  action  itself,  because  it  was  in  the  hands  of 
the  very  directors  who,  it  was  claimed,  had  either  exceeded 
their  powers  or  acted  fraudulently  in  fact  or  in  law  in  the 
making  of  these  agreements ;  and  the  stockholders,  there- 
fore, necessarily  were  required  to  assert  their  own  rights. 
If,  in  the  face  of  all  these  facts,  the  other  parties  to  the 
agreement  went  on  and  acted  in  such  a  way  that  they  can- 
not get  back  to  the  position  which  they  occupied  at  the 
time  of  the  making  of  the  alleged  fraudulent  agreements,  it 
certainly  is  not  the  fault  of  the  plaintiff  or  of  the  court. 
They  have  only  themselves  to  blame.  Their  heedlessness 
cannot  deprive  the  plaintiff  of  any  rights  to  which  it  other- 
wise would  be  entitled.    If  this  is  not  the  rule,  then  all 
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that  a  party  has  to  do,  who  has  procured  the  execution  of 
an  agreement  by  fraud,  even  after  the  fraud  has  been  dis- 
covered and  the  party  defrauded  has  informed  him  that  as 
soon  as  possible  an  action  for  rescission  will  be  begun,  to 
defeat  such  an  action,  is  to  hasten  and  put  himself  in  such 
a  position  that  his  steps  cannot  be  retraced.  I  do  not 
understand  this  to  be  the  rule.  Where,  however,  a  party 
has,  without  any  knowledge  of  any  intention  to  rescind  and 
for  no  ulterior  purpose,  acted  upon  the  faith  of  the  agree- 
ment, and  has  lost  rights  thereby,  and  such  rights  cannot 
be  restored,  the  injured  party  can  obtain  no  relief  except 
such  imperfect  reparation  as  his  action  at  law  to  recover 
the  damages  occasioned  by  the  fraudulent  deceit  will 
afford.  The  court  would,  however,  compel  the  plaintiff  to 
do  everything  that  lay  in  its  power  to  restore  the  then 
statu  quo. 

As  to  the  People's  suit,  I  do  not  know  that  the  Manhat- 
tan company  is  in  any  respect  harmed  by  the  discontinu- 
ance of  a  suit  brought  against  it  on  account  of  insolvency, 
nor  is  it  injured  in  any  degree  by  not  being  in  the  possess- 
ion of  receivers. 

As  to  the  bondholders'  suit,  it  was  not  discontinued  be- 
cause of  the  October  agreements;  the  discontinuance  hav- 
ing taken  place  October  6th,  more  than  two  weeks  before 
the  agreements  were  made. 

As  to  the  Superior  Court  suit,  the  judgment  and  findings 
can  be  vacated,  the  injunction  restored,  and  then  the  action 
will  be  in  the  same  condition  in  which  it  was  at  the  time  of 
the  October  agreements. 

With  the  increase  of  the  capital  stock  of  the  Manhattan 
company  and  the  result  flowing  therefrom,  this  plaintiff  has 
nothing  to  do ;  all  those  things  were  done  by  the  defend- 
ants with  full  knowledge  of  the  claim  presented  in  this 
action,  and  they  acted  at  their  peril. 

As  to  the  payment  back  of  the  moneys  which  have  been 
received :  before  disposing  of  that  part  of  the  question,  it 
will  be  necessary  to  examine  a  few  of  the  authorities  upon 
this  question  of  rescission. 
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The  principles  upon  which  rescission  must  proceed,  are 
laid  down  with  great  distinctness  in  the  case  of  Gould 
against  The  Cayuga  County  Nat.  Bank  (86  N.  Y.  75).  The 
court  holds  that  "  one  who  seeks  to  rescind  a  compromise 
of  a  disputed  claim,  upon  the  ground  of  fraud,  must 
promptly  upon  the  discovery  of  the  fraud  restore  or  offer  to 
restore  to  the  other  party  whatever  he  has  received  by 
virtue  of  it,  if  any,  in  full ;  the  tender  must  be  without 
qualifications  or  conditions." 

The  court  makes  a  distinction  in  this  case,  which  should 
be  borne  in  mind,  between  a  suit  in  equity  to  rescind,  and 
a  suit  at  law  upon  a  rescission,  holding,  that  if  you  sue  at 
law  you  must  offer  to  restore  before  you  bring  suit;  if  you 
sue  in  equity  you  may  make  the  offer  in  your  complaint. 
The  defrauded  party  has  ample  remedies.  One  situated  as 
the  plaintiff  was  in  that  case,  can  rescind  by  tendering  or 
restoring  what  he  has  received,  and  then  commencing  his 
action ;  he  may  keep  what  he  has  received,  and  sue  to  re- 
cover damages  for  the  fraud;  or  he  may  commence  an 
action  to  rescind  or  for  equitable  relief,  and  offer  to  restore, 
in  case  he  is  not  entitled  to  retain  what  he  has  received.  If,, 
however,  the  plaintiff  cannot  restore  absolutety,  he  cannot 
come  into  a  court  of  equity  for  relief.  This  rule  is  illus- 
trated by  the  learned  court,  in  its  opinion,  by  the  following: 

"  Suppose  A.  goes  abroad,  leaving  in  the  hands  of  his 
agents  debts  to  be  collected,  against  various  debtors,  among 
whom  is  B.,  a  debtor  for  $1000,  and  before  his  return  his 
agent  dies.  Upon  his  return  he  finds  among  his  papers  no 
evidence  that  B.  paid  his  agent,  and  then  he  calls  upon  B. 
and  he  claims  that  he  paid  the  agent  the  whole  debt.  A.  dis- 
putes this,  and  they  finally  agree  to  compromise  the  dispute, 
B.  paying  $500.  Afterward  A.  concludes  that  B.  did  not,  in 
fact,  pay  his  agent,  and  claims  that  he  was  induced  by  fraud 
to  enter  into  the  compromise.  So  long  as  the  compromise- 
remains  in  force,  no  action,  based  upon  the  original  indebt- 
edness, can  be  maintained.  The  bar  can  be  removed  only 
by  rescinding  the  compromise  agreement,  and  that  can  be-  . 
rescinded  only  by  a  restoration  of  the  $500,  so  that  they 
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can  resume  their  dispute  upon  a  footing  of  equality,  just 
where  they  left  it  before  they  entered  into  the  compromise. 
When  A.  sues  upon  the  original  indebtedness,  B.  must  be 
permitted  to  renew  his  dispute,  and  set  up  payment  of  the 
entire  debt  to  A.'s  agent.  If  he  can  establish  that,  the 
$500  will  be  again  in  his  hands,  where  it  belongs.  If  he 
fails,  A.  will  recover  his  whole  debt.  If  A.  can  maintain 
his  suit  without  first  returning  the  $500,  he  will  have  all  the 
game  in  his  own  hands.  If  he  wins  the  suit  he  will  retain 
the  $500  and  get  8500  more.  If  he  loses  the  suit,  in  conse- 
quence of  proof  that  the  whole  debt  has  been  paid  to  his 
agent,  he  will  still  have  the  $500.  He  will  thus,  in  effect, 
hold  B.  to  the  compromise,  but  himself  be  released.  Such 
inequality  aud  injustice  cannot  be  tolerated  by  correct  prin- 
ciples of  law." 

It  is  plainly  stated  in  the  above  case  that  the  reason  why 
restoration  is  made  a  condition  of  rescission  is  that  the 
retaining  of  that  which  has  been  received  is  inconsistent 
with  the  abrogation  of  the  contract. 

But  the  rule  that  if  any  party  to  the  agreement  has  done 
anything  which  cannot  be  undone,  or  has  omitted  to  do 
anything  which  he  might  have  done,  no  rescission  can  be 
had,  does  not  apply  to  things  done  or  left  undone  by  such 
party  to  the  agreement,  who  has  knowledge  before  anything 
is  done  or  omitted  to  be  done,  that  the  agreement  is  repu- 
diated either  by  the  other  party  or  by  those  who  have  a 
right  to  contest  its  validity  on  his  behalf. 

It  is  claimed  that  as  a  condition  of  rescission,  all  the 
moneys  paid  out  since  October  22d,  1881,  by  the  Manhattan 
company,  both  to  the  bondholders  and  shareholders  of  the 
New  York  company,  must  be  restored ;  that  the  New  York 
company  cannot  be  restored  to  the  condition  it  then  held ; 
that  it  has  parted  with  its  whole  earnings,  and  they  cannot 
be  got  together  again  and  paid  back ;  they  have  been  paid 
out  and  distributed  to  bondholders  and  shareholders  who 
are  not  parties  to  this  action,  and  if  they  were  they  are 
under  no  obligation  to  pay  back. 

As  far  as  the  distribution  of  the  earnings  of  the  New 
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York  company  by  the  Manhattan  company  is  concerned, 
such  distribution  was  not  only  permitted  but  connived  at 
by  the  New  York  company — they  well  knowing  of  the  claim 
that  was  made  by  the  Metropolitan  shareholders,  that  the 
October  agreements  were  void  or  voidable,  and  that  they 
would  not  be  accepted  by  the  stockholders  of  the  latter 
company. 

I  say  that  the  distribution  of  its  earnings  was  connived 
at  by  the  New  York  company,  because,  with  the  full  knowl- 
edge above  stated,  they  consented  to  the  dismissal  of  the 
action  in  the  Superior  Court,  and  to  the  entry  of  a  judg- 
ment in  that  court  affirming  the  validity  of  the  October 
agreements.  They  did  all  those  things,  not  in  ignorance, 
but  with  full  knowledge  of  every  claim  which  has  ever  been 
advanced  affecting  the  validity  of  these  agreements.  There- 
fore, if  they  have  empowered  the  Manhattan  company  to 
distribute  their  earnings,  and  they  cannot  now  get  them 
back,  it  has  not  been  done  in  reliance  upon  anything  which 
the  plaintiff  has  done — in  ignorance  that  there  was  any 
claim  of  wrong  affecting  the  validity  of  those  agreements. 
They  knowingly  took  the  risk  of  the  success  of  the  attacks 
upon  these  agreements,  and  they  cannot  now  complain  if 
they  have  lost  the  battle. 

Upon  the  question  of  the  restoration  of  the  money 
received  by  the  Metropolitan  company,  it  will  be  necessary 
to  advert  again  to  the  rule  governing  restoration  upon 
rescission. 

The  rule  is  very  distinctly  laid  down,  that  to  retain  any 
part  of  what  has  been  received  upon  a  contract  is  incom- 
patible with  its  rescission  (Cobb  v.  Hatfield^  46  N.  Y.  533, 
537). 

To  retain  the  whole,  or  a  part  only,  of  what  has  been 
received  upon  the  contract,  is  incompatible  with  its  rescis- 
sion, and  hence  the  necessity  of  restoring  what  has  been 
received  upon  it  (Masson  v.  Bovet^  1  Denio  69,  74). 

The  same  rule  was  held  in  the  case  of  Gould  v.  Cayuga, 
County  Bank  (supra*). 

In  all  these  cases,  however,  there  was  but  one  contract, 
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and  the  right  to  retain  the  money  received  depended  en- 
tirely upon  the  contract  which  it  was  sought  to  avoid,  and, 
therefore,  its  retention  was  incompatible  with  its  rescission. 
But  this  rule  does  not  apply  where,  if  the  contract  sought 
to  be  rescinded  had  never  been  made,  the  plaintiff  would 
have  been  entitled  to  receive  more  than  the  payments  made 
under  the  said  contract.  In  such  a  case  no  offer  to  return 
is  necessary,  nor  is  it  proper  for  the  court  to  order  restitu- 
tion. This  principle  was  distinctly  held  in  the  case  of 
Allerton  v.  Allerton  (50  N.  Y.  670).  In  that  case,  the  com- 
plaint alleged  that  plaintiffs,  defendant,  and  one  McPherson 
were  partners  in  conducting  certain  stockyards  at  Pittsburg, 
Pennsylvania;  that  plaintiffs,  induced  by  the  fraudulent 
representation  of  defendiint  (who  had  the  management  of 
the  business),  that  the  business  was  not  profitable,  and  that 
he,  in  conjunction  with  them,  would  sell  out  to  McPherson, 
consented  to  unite  with  him  in  such  sale  upon  being  re- 
funded the  amount  invested  by  them,  and  that  thereafter 
the  defendant  represented  that  he  had  sold  out,  and  paid  to 
plaintiffs  the  money  advanced  by  them ;  that  in  fact  defend- 
ant did  not  sell,  but  retained  his  interest  and  subsequently 
acquired  McPherson's  interest;  that  the  business  had  been 
profitable,  and  defendant  had  received  large  gains  and 
profits.  Plaintiffs  asked  that  the  sale  be  declared  void,  that 
defendant  account  for  all  monej'S  received  by  him,  and  that 
they  have  judgment  for  their  portion  of  the  profits  under 
the  co-partnership  agreement,  less  the  amount  they  had 
received.  The  case  was  tried  by  the  court,  who  found  the 
fraud  as  alleged,  and  decided  that  the  plaintiffs  were  entitled 
to  the  share  of  the  profits  which  they  could  have  originally 
claimed,  less  the  amount  received  by  them  on  the  sale ;  and 
that  the  defendants  execute  a  re-transfer  to  plaintiff  of  the 
interest  they  had  prior  to  the  sale.  Judgment  was  entered 
upon  the  decision,  which  was  reversed  by  the  General  Term 
upon  the  ground  that  no  fraud  was  shown  ;  that  McPherson 
or  his  representatives  should  have  been  joined  as  defendants, 
and  that  the  plaintiffs  should  have  tendered  back  the  sums 
received  by  them  on   the  sale.     The   Court   of  Appeals 
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reversed  the  judgment  of  the  General  Term,  and  affirmed 
that  of  the  Special  Term,  holding  that  the  fraud  alleged 
was  established ;  that  no  tender  of  the  amount  received  was 
necessary  before  suit  brought,  as  the  judgment  sought  for 
and  given,  allowed  it  to  the  defendant,  and  this  was,  in  fact, 
an  actual  return  of  the  consideration  paid ;  that  the  ques- 
tion as  to  misjoinder  or  non-joinder  of  parties,  not  having 
been  raised  by  the  pleadings  or  upon  the  trial,  could  not  be 
raised  upon  appeal.  The  principle  contended  /or  was  clearly 
applied  in  the  above  case. 

If  the  plaintiff  is  entitled  to  recover  the  money  of  the  de- 
fendant, contract  rescinded  or  not,  no  tender  or  offer  to 
return  is  necessary.  It  is  only  where  the  plaintiff  has  no 
claim  to  the  money  received,  except  by  force  of  the  rescin- 
ded contract,  and,  therefore,  its  retention  is  incompatible 
with  the  rescission,  that  a  return  or  offer  to  return  is  deemed 
to  be  necessary. 

I  am  of  the  opinion,  therefore,  that  there  are  no  obstacles 
which  prevent  the  plaintiff  from  making  all  the  restitution 
which  the  law  requires  in  case  it  has  been  shown  that  the 
plaintiff  is  entitled  to  relief  in  this  action. 

It  is  now  necessary  to  consider  the  grounds  upon  which 
the  plaintiff  claims  relief. 

The  questions  of  law  involved  are  of  the  greatest  impor- 
tance to  the  community  at  large,  to  the  innumerable  trading 
corporations  with  which  our  country  is  filled,  and  to  such  of 
our  citizens  as  hold  the  shares  of  stock  of  such  corporations. 
The  respective  rights,  duties  and  obligations  of  both  direct- 
ors and  shareholders  in  these  corporations  must  be  deter- 
mined, unaided  by  any  authoritative  adjudications  in  our 
own  state  upon  the  subject. 

Before,  however,  considering  the  legal  questions  presented, 
I  shall  endeavor  to  dispose  of  the  only  question  of  fact 
presented  by  the  evidence,  which  bears,  in  any  degree,  upon 
the  right  of  the  plaintiff  to  relief;  and  that  is: 

Was  there  any  actual  fraud  upon  the  part  of  the  Metro- 
politan directors ;  and  did  they  enter  into  a  scheme  to  ben- 
efit themselves  at  the  expense  of  their  corporation  ? 


Digitized  by  LjOOQIC 


454  COURT  OF  COMMON  PLEAS. 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R-  Co. 

Upon  the  evidence  in  this  case,  I  am  clearly  of  the  opinion 
that  no  charge  of  fraud  can  be  sustained.  In  view  of  the 
elaborate  arguments  which  have  been  advanced  by  the 
counsel  for  the  plaintiff  in  this  case,  in  support  of  an  affir- 
mative answer  to  this  question,  and  their  evident  belief  that 
they  have  established  their  right  to  such  answer,  it  is  acces- 
sary that  I  should  consider  the  various  points  raised  by 
them,  somewhat  in  detail. 

Upon  an  examination  of  the  evidence  in  this  case,  and 
the  arguments  of  counsel  thereon,  I  have  had  forced  upon 
my  mind  the  conclusion,  that  their  belief  in  the  verity  of 
their  position  was  brought  about  by  asking  themselves  the 
question:  "Can  any  good  thing  come  out  of  Nazareth?" 
by  imputing  bad  motives  when  the  moving  cause  may  have 
been  good ;  by  considering  past  transactions  by  the  light 
and  knowledge  which  subsequent  events  have  developed ; 
by  taking  that  view  of  the  future  of  these  properties, 
whether  supported  most  strongly  by  the  evidence  or  not, 
which  best  accords  with  their  desires,  rather  than  by  ac- 
cording to  the  defendants  the  right  of  a  different  judgment 
•which  they  might  in  good  faith  entertain,  than  by  placing 
themselves  in  the  position  of  the  defendants  with  no  knowl- 
edge of  the  future,  than  by  imputing  good  motives  and 
meeting  the  question  with  the  idea  that  the  directors  of  the 
Metropolitan  company  intended  to  do  their  duty  by  that 
corporation. 

Let  us  review,  for  a  moment,  the  situation  of  affairs  dur- 
ing the  spring,  summer  and  fall  of  1881,  and  see  what 
difficulties  had  to  be  overcome  and  what  obstacles  removed 
in  order  that  the  elevated  railroad  system,  that  these  prop- 
erties should  be  relieved  from  the  incubus  and  dangers  of 
this  receivership  (an  invention  of  the  courts  in  modern 
times,  by  which  the  enforcement  of  vested  rights,  rights 
secured  by  contract  and  by  law,  are  arbitrarily  and  indefi- 
nitely stayed).  It  was  soon  ascertained,  after  the  execution 
of  the  leases  and  tripartite  agreements,  that  great  miscalcu- 
lations had  been  made  as  to  the  cost  of  completing  the 
various  lines,  and  that  the  net  income  derived  from  the 
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business  of  the  roads  would  fall  far  below  the  sanguine  an- 
ticipations of  the  parties  interested ;  and  that  the  properties 
of  these  corporations  were  subject  to  taxation  to  an  extent 
which  had  not  at  all  entered  into  the  calculations  fixing  the 
rental  which  should  be  paid,  to  say  nothing  of  the  dangers 
which  were  threatened,  in  view  of  the  decision  of  the  Court 
of  Appeals,  that  the  owners  of  private  property  had  some 
rights  which  even  these  corporations  were  bound  to  respect. 
The  cost  of  the  completing  of  the  Metropolitan  structure 
absorbed  over  four  millions  more  of  money  than  had  been 
anticipated.  The  cost  of  operating  these  roads  had  greatly 
increased,  and  the  amount  of  travel,  especialty  upon  the 
Metropolitan  system,  fell  far  below  what  had  been  antici- 
pated. (I  am  aware  the  plaintiff  claims  that  unjust  dis- 
criminations have  been  made  against  the  Metropolitan 
company.  These,  however,  I  will  consider  later.)  And 
taxation  to  a  very  large  amount  had  been  levied  upon  the 
property  of  these  companies.  That  the  dangers  which 
subsequently  overwhelmed  the  Manhattan  company  and 
certainly  threatened  the  interests  of  the  holders  of  the 
stock  of  the  Metropolitan  company,  were  foreseen  and 
deemed  inevitable  long  before  the  final  catastrophe,  seems 
to  me  to  be  evidenced  very  strongly  by  the  fact  that  as 
early  as  the  spring  of  1880,  the  necessity  of  a  complete 
consolidation  of  all  interests  in  those  properties  was  keenly 
felt  by  the  then  directors  and  managers  of  both  the  New 
York  and  Metropolitan  companies,  and  led  to  the  efforts  to 
bring  about  such  consolidation,  which  seems  to  have  been 
defeated  because  of  the  greatly  divergent  views  of  the  own- 
ers of  the  various  properties  as  to  their  value,  even  after 
a  commission  of  their  own  choosing  had,  after  hearing  botli 
parties,  fixed  the  equitable  basis  upon  which  such  consoli- 
dation should  be  founded.  It  was  the  object,  undoubtedly, 
of  those  urging  the  consolidation  to  fix  the  union  of  the 
elevated  railroad  system  beyond  a  doubt,  feeling,  as  they 
did,  that  united  they  could  stand,  but  that  divided  it  might 
be  a  much  more  difficult  task.  They  anticipated  the  uncer- 
tainty, confusion  and  danger  to  union  which  must  neces- 
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sarily  arise  in  the  event  of  the  Manhattan  company  being 
unable  to  comply  with  the  leases,  which  event  they  plainly 
saw  foreshadowed.  But,  for  the  reason  above  stated,  no 
merger  of  interest  could  be  agreed  upon,  and  events  were 
allowed  to  take  their  course. 

In  April,  1881,  the  president  of  the  Manhattan  company 
confessed  the  hopeless  condition  of  the  Manhattan  com- 
pany, unless  relieved  from  the  load  of  taxation.  The  At- 
torney-General thereupon  commenced  his  first  action  the  lat- 
ter part  of  May  for  the  dissolution  of  the  corporation  and 
the  appointment  of  a  receiver.  This  was  long  before  there 
was  any  idea  advanced  of  Mr.  Gould  becoming  a  director  of 
the  Metropolitan  company.  In  July  the  Manhattan  com- 
pany was  unable  to  pay  the  interest  on  the  bonds  of  the 
New  York  and  Metropolitan  companies  falling  due  on  the 
first,  as  well  as  the  rental  then  due.  Some  friends  of  the 
companies  advanced  the  moneys  requisite  to  pay  the  interest 
on  the  bonds.  Shortly  prior  to  this  time,  Mr.  Kneeland,  a 
holder  of  a  considerable  amount  of  Metropolitan  stock,  and 
also  of  a  number  of  the  proxies  of  Metropolitan  shareholders, 
went  to  Mr.  Sage  to  ask  him  about  making  up  a  board  of 
directors,  and  it  was  suggested  that  it  would  be  desirable  to 
get  Mr.  Gould  into  the  board;  and  Mr.  Kneeland  asked 
Mr.  Gould  to  become  a  member  of  the  board,  and  he  finally 
consented  to  do  so,  if  certain  of  his  friends  would  also  con- 
sent to  go  into  the  direction.  There  is  not  a  scintilla  of 
evidence  that  Mr.  Gould  desired  to  get  into  the  board  of 
directors  of  the  Metropolitan  company,  that  he  made  the 
slightest  effort  to  get  into  that  board,  but  on  the  contrary 
the  evidence  shows  that  he  placed  conditions  upon  his  going 
into  that  board,  which  Mr.  Kne&and,  who  was  to  elect  him, 
refused  to  accept,  and  which  he  did  not  accept  until  almost 
the  very  day  of  election;  and  yet  I  am  asked  to  find, 
that  as  early  as  Ma}',  Mr.  Gould  had  formed  the  plan  of  ruin- 
ing the  Metropolitan  to  build  up  the  Manhattan,  and  that 
in  furtherance  of  that  plan  he  caused  the  Attorney-General's 
action  to  be  brought,  and  the  bondholders'  action  against 
the  Metropolitan  company,  Mr.  Lawrence,  the  attorney  for 
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the  bondholder,  being  a  friend  of  Mr.  Connor,  who  was  a 
partner  of  Mr.  Gould. 

It  is  further  urged,  as  an  evidence  of  the  fraudulent 
intent  of  Mr.  Gould,  that  he  insisted  upon  having  certain 
of  his  friends  go  into  the  direction  with  him.  May  I  ask, 
is  there  any  crime  in  this?  Mr.  Gould's  presence  in  the 
board  was  desired,  either  because  of  his  financial  and  exe- 
cutive ability,  or  because  his  appearance  in  the  board  of 
directors  would  add  strength  to  the  management  of  the  cor- 
poration. It  is  true  that  Mr.  Gould  says  he  did  not  expect, 
when  he  went  in,  to  give  much  attention  to  its  business,  but 
if  his  presence  was  considered  so  desirable,  he  had  the  right 
to  say  who  his  associates  should  be.  If  his  presence  was 
not  wanted  with  this  condition,  then  why  did  Mr.  Kneeland 
consent  to  his  terms?  Can  there  be  any  impropriety,  under 
such  circumstances,  in  a  man  protecting  himself  from  fac- 
tious opposition,  or  from  being  overwhelmed  by  expedients 
worse  than  useless  ? 

I  am  unable  to  see  any  unfavorable  deduction  to  be  de- 
rived from  this  feature  of  the  case.  Indeed,  one  of  the 
badges  of  fraud  urged  by  one  of  the  learned  counsel  for  the 
plaintiff  is  that,  although  Mr.  Gould  is  notorious  for  sus- 
taining properties  in  which  he  is  interested  with  his  means 
and  exertions,  he  did  not  advance  a  dollar,  or  take  any 
action,  to  preserve  the  leases,  and  to  maintain  the  Metropol- 
itan company  in  its  then  condition.  That  is,  because  Mr. 
Gould  did  not  advance  his  own  money  to  support  the  Met- 
ropolitan company,  although  he  may  honestly  have  believed 
that  the  charges  reserved  in  the  leases  could  not  be  earned 
for  years  to  come,  he  is  to  be  charged  with  fraud!  There  is 
no  rule  of  law  which  requires  a  director  to  use  his  own 
money  to  support  a  corporation  in  which  he  is  a  director. 
In  fact  a  use  of  his  money  by  a  director  for  such  a  purpose 
puts  him  in  a  very  different  position  from  an  ordinary  credi- 
tor. In  case  of  disaster  he  is  liable  to  much  greater  hin- 
drances in  the  collection  of  his  debt,  and  means  of  protec- 
tion of  which  the  ordinary  creditor  can  avail  himself  are 
closed  to  the  director  who  has  advanced  his  money  to  sup- 
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port  the  corporation.  If  Mr.  Gould  is  notorious  for  sus- 
taining properties  in  which  he  is  interested,  as  counsel  say, 
then  if  he  did  not  at  once  step  to  the  relief  of  the  Metro- 
politan company  we  must  necessarily  conclude  that  he  fully 
realized  the  hopelessness  of  the  task  under  the  then  existing 
arrangements. 

On  the  30th  day  of  June,  Mr.  Kneeland  made  his  liberal 
proposition  to  the  directors  of  the  Manhattan  company, 
that  if  the  board  of  directors  of  the  Manhattan  company 
would  surrender  the  control  of  that  corporation  to  him  and 
his  associates,  they  would  take  one  million  of  the  income 
bonds  of  the  Manhattan  company  at  sixty  cents  on  the  dol- 
lar. If  it  was  such  an  evidence  of  guilt  in  Mr.  Gould 
requiring  the  presence  of  his  friends  in  the  Metropolitan 
board  as  a  condition  of  his  acting  as  a  director,  what  are  we 
to  think  of  Mr.  Kneeland's  proposition  to  take  possession  of 
the  Manhattan  company  and  lend  it  $600,000  upon  a 
promise  to  pay  back  $1,000,000  with  interest  out  of  its 
income?  That  Mr.  Gould  had  anything  to  do  with  the 
rejection  of  this  proposition,  or  even  knew  of  it*  there  is 
not  the  slightest  evidence.  He  was  not  then  a  director 
in  either  of  the  companies,  nor  did  he  owp.  any  stock  in 
either. 

But,  suppose  he  had  been  a  director  in  the  Metropolitan 
and  Manhattan  companies,  and  had  held  stock  in  the  Man- 
hattan, and  he  had  come  forward  and  said:  I  will  take 
these  bonds  at  sixty:  would  there  be  any  doubt  but  that 
such  a  ruinous  transaction  would  have  been  at  once  im- 
peached, and  the  first  to  cry  fraud  would  have  been  these 
very  Metropolitan  stockholders  who  now  claim  that  Mr. 
Gould  was  guilty  of  fraud  because  he  did  not  advance  his 
money  to  support  the  Metropolitan  company?  The  accep- 
tance of  such  a  proposition  by  the  directors  of  the  Manhat- 
tan company,  the  borrowing  of  money  at  such  ruinous  rates 
and  upon  such  conditions,  would  be  justifiable  only  if  it 
could  be  made  to  appear  that  by  no  other  means  could  the 
peril  be  warded  off,  and  that  it  was  thereby  successfully- 
averted.     But,  in  fact,  the  sum  of  $600,000  would  have  put 


Digitized  by  LjOOQIC 


NEW  YORK— APRIL,  1884.  459 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

off  the  evil  day  but  little,  if  any  more  than  six  months,  and 
shortly  after  the  first  of  the  next  January,  the  Manhattan 
company  would  have  found  itself  again  confronted  by  its 
creditors  with  no  money  to  pay  their  claims,  and  four  hun- 
dred thousand  dollars  deeper  in  debt  than  it  was  before. 

On  the  2d  of  July,  the  Attorney-General  had  commenced 
the  second  action,  and  on  the  13th  of  July,  the  receivers 
were  appointed  of  the  Manhattan  company,  and  the  New 
York  company  had  commenced  its  action  in  the  Superior 
Court  to  get  possession  of  its  road,  upon  the  ground  of  the  in- 
solvency of  the  Manhattan  company.  The  New  York  com- 
pany, also,  on  the  22d  of  July,  presented  its  petition  to  the 
court  in  the  second  People's  suit,  setting  forth  the  hopeless 
insolvency  of  the  Manhattan  company  and  asking  that  the 
court  give  it  back  its  property.  In  August,  the  $13,000,000 
claim  was  started.  Judge  Emott,  an  eminent  lawyer  of  this 
bar,  had  given  it  as  his  opinion,  that  the  Manhattan  com- 
pany had  a  valid  claim  against  the  New  York  and  Metro- 
politan companies.  In  this  view,  Messrs.  Allison  &  Shaw 
concurred ;  and  Mr.  Justice  Westbrook  intimated  subse- 
quently, that  it  was  not  to  be  brushed  away  without 
thought. 

On  September  1st  Mr.  John  C.  Watson,  of  Boston,  a  stock- 
holder of  the  Manhattan  company,  commenced  his  action 
in  the  United  States  Circuit  Court  against  the  New  York 
and  Metropolitan  companies,  for  the  purpose  of  testing  this 
claim.  The  adviser  of  Mr.  Watson,  in  this  city,  was  Mr. 
Ashley,  secretary  and  transfer  agent  of  the  Wabash,  St. 
Louis  &  Pacific  Railway  Company,  of  which  Mr.  Gould 
was  a  director.  When  Mr.  Ashley  was  in  the  banking 
business  here,  Mr.  Watson  had  been  his  Boston  correspon- 
dent. Mr.  Watson  wrote  to  him  asking  him  what  to 
do.  Mr.  Ashley  consulted  his  son  and  a  Mr.  Wheeler,  law- 
yers, and  then  he  advised  Mr.  Watson  to  bring  suit.  Mr. 
Ashley  states  he  never  sp6ke  to  Mr.  Gould  on  this  subject 
until  after  this  suit  was  brought,  when  he  simply  showed 
him  the  complaint  in  the  cars ;  that  Mr.  Gould  had  no  con- 
nection with  the  action  in  any  manner,  way  or  shape ;  and 
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yet  it  is  claimed  in  the  face  of  this  evidence,  given  by  an 
unimpeached  witness,  whose  manner  of  testifying  gave 
every  evidence  of  honesty,  that  Mr.  Watson's  suit  was  one 
of  the  schemes  of  Mr.  Gould  to  cover  up  his  design  to  ruin 
the  Metropolitan  company.  The  time  was  now  drawing 
near  when  the  ninety-day  forfeiture  clause  in  the  leases 
would  become  operative,  and  the  directors  of  the  Manhat- 
tan company  feared  to  allow  a  forfeiture  to  attach,  lest  the 
leases  would  be  broken  and  the  New  York  company  get  its 
property  back.  Accordingly,  the  device  of  receivers'  cer- 
tificates was  resorted  to  in  order  to  bridge  over  the  diffi- 
culty, and  the  receivers  made  an  application  to  the  court 
to  be  allowed  to  issue  receivers'  certificates  bearing  twelve 
per  cent,  interest ;  and  these  certificates  were,  as  I  under- 
stand it,  expected  to  be  a  first  lien  upon  the  properties  held 
by  the  Manhattan  company.  (This  kind  of  certificate  is 
another  of  those  modern  improvements  in  reference  to  the 
administration  of  the  affairs  of  an  insolvent  corporation,  by 
which  the  first  lien  given  by  his  contract  to  a  creditor  loan- 
ing his  money  to  a  corporation,  is  made  by  the  court  subor- 
dinate to  a  subsequent  creditor.  I  suppose  the  courts 
which  grant  such  extraordinary  relief  look  upon  them  as  a 
sort  of  bottomry  bond,  the  proceeds  of  which  are  to  be 
devoted  to  keeping  the  sinking  corporation  afloat  until  it 
can  be  piloted  by  means  of  the  operation  of  the  court's  stay 
law  under  the  guise  of  a  receiver,  into  a  safe  harbor.) 

Mr.  Gould,  Mr.  Sage  and  Mr.  Conner  made  affidavits  op- 
posing the  application,  upon  the  ground  that  it  would  be 
only  a  temporary  expedient,  and  serve  simply  to  prolong  for 
a  little  while  a  hopeless  struggle.  In  this  opposition  they 
were  clearly  right,  as  shown  by  subsequent  events.  The 
difficulties  under  which  the  Manhattan  compan}'  labored 
were  not  of  a  temporary  nature;  they  were  radical  and 
could  not  be  overcome  by  any  temporary  expedients.  The 
revenues  of  the  elevated  railways  have  never,  up  to  this 
time,  yielded  enough  to  pay  the  enormous  burdens  which 
the  Manhattan  company  had  assumed  by  the  leases  and 
tripartite  agreement  of  May  20th,  1879;  and  when  they 
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will,  depends  upon  the  development  of  the  earning  capacity 
of  the  Metropolitan  roads  in  the  future,  as  the  Third 
Avenue  road  of  the  New  York  system  has  about  reached 
the  limit  of  its  capacity. 

To  this  point  I  shall  again  revert. 

If  the  roads  had  been  kept  in  the  hands  of  the  receivers 
and  forfeiture  prevented  by  the  issuing  of  these  bottomry 
bonds,  one  upon  the  other,  the  end  would  inevitably  have 
been,  that  although  the  bondholders  would  have  received 
their  interest  and  the  stockholders  their  dividends,  and  thus 
a  forfeiture  averted,  eventually  the  holders  of  the  bottomry 
bonds  would  have  owned  the  whole  property,  and  the  bond- 
holders and  stockholders  would  have  had  no  interest  therein, 
I  can  see  no  fraud  in  preventing  such  financiering.  The 
court  wisely  refused  to  give  its  sanction  to  such  a  violation 
of  vested  rights,  and  simply  authorized  the  receivers  to  bor- 
row money  upon  certificates  at  legal  rates,  and  none  of  the 
certificates  were  negotiated. 

In  the  meantime  the  motion  of  the  New  York  company 
to  get  back  its  road,  made  in  the  People's  suit,  was  argued, 
and  on  the  30th  of  September,  the  ninety  days'  grace  hav- 
ing elapsed,  the  New  York  company  presented  a  supple- 
mental petition,  setting  up  the  forfeiture,  to  reinforce  its 
demand  for  its  property.  Negotiations  for  a  settlement 
had  been  begun  some  time  before,  and  Mr.  Gould  now  be- 
gan to  purchase  Manhattan  stock,  and  also  bought  his  Me- 
tropolitan and  New  York  stock.  About  October  1st  the 
necessity  of  a  settlement  upon  some  basis  seems  to  have 
been  generally  conceded.  It  was  apparent  that  some  solu- 
tion would  be  arrived  at  by  which  the  Manhattan  company 
could  remain  in  possession  of  the  property.  Negotiations 
were  carried  on;  conference  committees  appointed;  that 
some  concessions  must  necessarily  be  made  was  obvious;  to 
what  extent,  and  in  what  order,  were  the  only  subjects  of 
discussion.  The  old  controversy  as  to  the  relative  values 
of  the  New  York  and  Metropolitan  properties  was  renewed; 
the  $13,000,000  suit  was  held  up  in  terrorem.  (It  may  be 
doubtful  whether  anybody  was  very  much  frightened  by  it.) 
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And  finally  the  rentals  were  reduced  to  six  per  cent.,  with 
a  preference  to  the  New  York  company ;  and  this  contract 
was  not  submitted  to  the  stockholders  of  the  Metropolitan 
company.  Mr.  Gould  had,  at  this  time,  purchased  twenty 
thousand  shares  of  Manhattan,  and  held  twenty -five  hun- 
dred shares  of  the  Metropolitan,  and  five  thousand  shares 
of  New  York. 

If  the  New  York  company  was  presenting  itself  before 
the  court,  I  might  understand  how  such  a  settlement  might 
be  considered  disadvantageous  to  it;  and  the  fact  that  not 
only  the  board  of  directors  but  the  stockholders  of  that 
company  approved  this  settlement,  seems  to  be  conclusive 
evidence  that  at  that  time  the  settlement  was  deemed  wise 
and  proper  by  all  unprejudiced  minds. 

But  it  may  be  said  that  this  result  was  brought  about  by 
the  fact  that  the  New  York  company  was  to  have  a  prefer- 
ence in  the  payment  of  dividends.  That  the  New  York 
company  should  have  such  a  preference  was  inevitable. 
There  is  not  the  slightest  doubt  that  if  at  any  time  there 
was  a  deficiency  in  dividends,  it  would  arise  from  the  fact 
that  the  Metropolitan  roads  did  not  earn  them ;  and  fur- 
ther, that  the  New  York  company  would  earn  much  more 
than  sufficient  to  pay  the  rental  dividends  upon  its  lease, 
long  before  the  Metropolitan  company  could  possibly  hope 
to  earn  rental  dividends  upon  its  lease. 

I  am  aware  of  the  fact  that  these  conclusions  are  disputed 
by  the  plaintiff;  but  it  seems  to  me  very  plain  that  the 
plaintiff's  deductions  are  based  upon  a  greatly  exaggerated 
view  of  the  immediate  future  of  the  Metropolitan  roads. 

It  is  undoubtedly  true  that  the  Metropolitan  roads  might 
be  run  so  as  to  show  greater  gross  earnings ;  but  that  such 
a  change  in  the  running  of  the  trains  would  result  in  an  in- 
crease in  the  net  earnings  of  the  roads,  is,  in  my  judgment, 
far  from  being  established.  The  idea  of  running  heavy 
surface  engines  and  trains  over  the  Second  Avenue  line  to 
Twenty-third  Street,  even  if  the  structure  would  permit,  is 
too  conjectural  to  need  much  comment.  This  structure,  in 
consequence  of  its  great  height,  is  inaccessible,   and  the 
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only  reason  which  will  cause  its  earnings  to  be  increased  to 
any  extent,  is  the  fact  that  the  Third  Avenue  road  cannot 
accommodate  any  more  travel. 

Again,  the  Sixth  Avenue  road  cannot  be  as  profitable  as 
the  Third.  From  Fifty-ninth  Street  up  to  the  terminus  at 
the  Harlem  River,  it  runs  through  a  sparsely  settled  portion 
of  the  city,  and  it  is  compelled  to  run  each  train  a  much 
greater  distance  than  the  Third  Avenue  is  required,  and 
this  has  increased  the  cost  of  transportation  of  its  passen- 
gers. Below  Fifty-third  Street  this  road  has  also  nearly 
reached  its  limit  of  accommodation,  and  the  result  of  an 
increase  of  travel  above  Fifty-ninth  Street  would  be  to  de- 
prive it  of  local  travel  below  Fifty-third  Street,  and  conse- 
quently the  cost  of  transportation  of  its  passengers  would 
be  increased  in  proportion  to  the  greater  distance  each  pas- 
senger travels. 

For  these  reasons,  it  does  not  seem  to  me  that  the  future 
of  the  Metropolitan  properties  is  nearly  so  brilliant  as  its 
stockholders  imagine,  and  that  its  net  earnings  will  not  for 
years,  if  ever,  equal  those  of  the  New  York  company. 
Therefore,  as  far  as  the  preference  given  to  the  New  York 
road  is  concerned,  no  unjust  discrimination  was  observed. 

It  may  be  said  that  Mr.  Field,  who  was  also  interested  in 
the  Manhattan  company,  carried  this  settlement  through  the 
New  York  board.  He  undoubtedly  urged  it ;  but  that  the 
other  directors  were  under  his  influence,  or  that  they  sub- 
served any  other  purpose  than  the  interest  of  their  com- 
pany, is  not  by  any  means  shown,  but  upon  the  contrary, 
the  evidence  shows  that  the  proposition  was  vigorously 
canvassed  and  finally  approved  as  the  best  solution  of  ex- 
isting controversies,  by  men  unbiased  by  any  adverse  in- 
terest. 

Much  has  been  said  about  that  bugbear  of  the  $13,000,- 
000  claim.  This  claim  may  have  no  foundation  ;  it  may  be 
frivolous.  As  to  this,  I  do  not  express  any  opinion,  but 
respectable  counsel  had  given  it  their  sanction  and  it  was 
a  good  thing  to  get  it  out  of  the  way.  It  might  have 
given   trouble   when  least  expected,  and  that  it  had  no 
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foundation  in  law,  in  the  opinion  of  the  eminent  counsel 
for  the  plaintiff,  does  not  alter  the  fact  that  it  was  very 
desirable  to  dispose  of  it  if  possible. 

I  have  had  brought  under  my  notice  a  case  which  illus- 
trates how  dangerous  it  is  to  leave  outstanding  a  claim 
which  is  declared  without  foundation  by  the  most  eminent 
counsel. 

Not  very  many  years  ago,  a  suit  was  to  be  begun  to  have 
actual  partition  of  certain  real  estate  in  this  city,  amongst 
the  numerous  tenants  in  common.  It  being  a  very  impor- 
tant action,  and  as  it  would  involve  the  title  to  a  very  large 
and  valuable  property,  the  most  eminent  counsel  then  at  the 
New  York  bar  was  retained  to  supervise  the  proceeding. 
During  the  preparation  of  the  complaint,  a  question  arose 
as  to  whether  it  would  not  be  desirable  to  make  a  person, 
who  had  been  appointed  an  assignee  in  bankruptcy  in  1841 
of  a  party  through  whom  an  interest  in  the  property  de- 
scended, a  party,  to  save  all  question.  The  attorneys  favored 
it,  although  they  were  of  the  opinion  that  such  assignee  had 
no  interest,  upon  the  ground  that  it  was  best  to  make  any 
or  everybody  a  party  in  a  partition  suit,  who  not  only  could 
have  or  by  the  slightest  possibility  could  claim  to  have,  any 
interest;  the  eminent  counsel  examined  the  question  ^nd 
was  firmly  convinced  that  any  claim  by  the  assignee  would 
be  of  the  most  frivolous  character,  and  the  attorneys  press- 
ing the  view  that  it  was  best  anyhow  to  make  this  assignee 
a  party,  to  save  all  question,  the  eminent  counsel  declared 
that  he  would  retire  from  the  case  if  any  such  unnecessary 
parties  were  made  defendants.  The  assignee  in  bankruptcy 
was  not  made  a  party.  The  action  went  on,  the  property 
was  partitioned,  a  large  amount  of  it  sold,  title  taken,  upon 
the  eminent  counsel's  opinion  as  to  the  regularity  of  the 
proceedings.  Sometime  afterwards  the  Court  of  Appeals 
decided  that  by  the  assignment  in  bankruptcy  in  1841,  the 
whole  title  to  that  share  in  the  real  estate,  claimed  through 
the  bankrupt,  had  passed  to  the  assignee,  and,  as  a  result, 
the  title  to  the  whole  of  the  property  partitioned  was  defect- 
ive.    I  therefore  say,  that  no  matter  what  any  lawyer's 
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opinion  may  be  as  to  the  invalidity  of  a  claim  of  the  char- 
acter of  the  $13,000,000  claim,  no  matter  how  frivolous  in 
the  opinion  of  some  it  may  be,  it  is  no  evidence  of  fraud 
that  its  existence  was  recognized  in  this  settlement. 

That  this  claim,  of  itself,  was  the  moving  cause  of  the 
reduction  in  the  rentals  to  be  paid  to  the  companies  by  the 
Manhattan,  cannot,  I  think,  with  verity  be  asserted ;  or  that 
it  was  a  very  potent  factor  in  determining  the  terms  of  the 
new  arrangement;  but  that  it  was  thought  advisable  to  get 
rid  of  this  claim,  and  that  it  was  taken  into  consideration 
with  the  many  other  things  necessary  to  a  determination  as 
to  the  advisability  of  any  particular  action,  is  undoubtedly 
true. 

The  necessity  of  keeping  the  properties  under  the  control 
of  one  management  was  recognized,  and  that  the  Manhattan 
afforded  the  best  means  of  attaining  that  end  was  acknowl- 
edged, and  how  this  result  could  be  achieved  without  the 
dangers  of  the  disastrous  failure  which  had  followed  the 
making  the  leases  of  May  20th,  1879,  was  the  problem 
to  be  solved.  It  was  solved  by  the  October  agreements,  to 
the  satisfaction  of  the  directors  and  stockholders  of  the 
New  York  company,  none  of  whom,  except  one,  had  any 
interest  whatever  in  the  Manhattan  company — the  New 
York  company  being  called  upon,  in  my  judgment,  to  make 
much  greater  sacrifices  than  were  called  for  from  the  Met- 
ropolitan company. 

At  the  time  the  October  settlement  was  made,  by  the 
terms  of  the  lease  of  May  20th,  1879,  the  New  York  com- 
pany was  absolutely  entitled  to  the  possession  of  its  road. 
There  is  not  a  pretense  that  there  was  any  defense  to  its 
claim ;  and  yet  it  is  urged  that  it  was  the  duty  of  the  direct- 
ors of  the  Manhattan  and  Metropolitan  companies  to  resist 
this  claim,  aud,  because  they  admitted  its  validity  and 
negotiated  upon  that  basis,  they  are  guilty  of  fraud. 

The  counsel  say : 

"The  New  York  company  would  have  been  powerless. for 
many  months,  to  break  up  the  lease,  because  of  their  non- 
payment. 

Vol.  XI.— 30 
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"At  the  expiration  of  the  ninety  days'  grace  provided 
by  the  original  lease,  the  New  York  company  would  have 
to  bring  an  action  of  ejectment  to  obtain  possession  of  the 
road. 

"  That  suit,  with  the  two  trials  given  as  a  matter  of  right 
to  the  Manhattan  company  by  the  statute,  would  have  lasted 
months,  if  not  years,  and  would  have  given  the  lessee  ample 
opportunity  to  provide  for  its  liabilities  by  its  rapidly  in-  • 
creasing  earnings,  to  say  nothing  of  raising  the  necessary 
funds  in  other  ways." 

That  is,  by  putting  in  defenses  under  oath  having  no 
foundation  in  fact,  taking  new  trials  and  paying  the  costs 
of  a  previous  trial,  with  the  absolute  assurance  of  a  no 
better  result,  the  New  York  company  might  have  been  de- 
layed in  the  assertion  of  its  rights  for  months,  if  not  for 
years,  so  as  to  have  givei^the  Manhattan  company  time  out 
of  increased  earnings  to  pay  its  past  indebtedness;  and 
because  the  directors  of  the  Manhattan  and  Metropolitan 
companies  did  not  resort  to  these  (I  had  almost  said  ques- 
tionable, but  there  is  no  question  as  to  their  impropriety) 
devices,  that,  therefore,  they  are  to  be  charged  with  the 
betrayal  of  their  trusts.  It  is  the  first  time,  I  imagine,  that 
a  court  of  equity  has  ever  been  asked  to  give  its  sanction 
to  such  a  claim  as  this. 

Indeed,  if  the  directors  of  the  Manhattan  and  Metropol- 
itan companies  had  taken  this  course  and  incurred  expenses 
in  such  litigation  and  paid  costs  upon  the  obtaining  of  such 
new  trials,  and  these  expenses  and  costs  had  been  paid  out 
of  the  funds  of  the  respective  companies,  they  could  have 
been  charged  personally  against  such  directors  as  disburse- 
ments incurred  in  proceedings  which  they  had  carried  on 
in  bad  faith,  in  violation  of  their  duty.  It  is  no  duty  of 
a  director  to  resist  lawful  claims  against  his  corporation, 
and  if  legal  forms  are  susceptible  of  abuse  by  the  unscru- 
pulous, a  director  is  not  censurable  for  not  availing  himself 
of  such  improper  methods  to  sustain  his  corporation. 

The  conduct  of  the  Metropolitan  directors,  after  the  mak- 
ing of  the  October  agreements,  is  claimed  to  be  strong  evi- 
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dence  of  the  fraudulent  intent  and  bad  faith  with  which  these 
agreements  were  made.  That  the  procuring  of  the  judgment 
in  the  People's  suit  and  also  in  the  action  in  the  Superior 
Court,  the  adoption  of  the  merger  agreement  of  November 
14th,  and  its  terms,  and  the  manner  in  which  dividends  were 
declared,  was  an  attempt  to  use  the  forms  of  law  to  coerce 
the  stockholders  of  the  Metropolitan  and  New  York  com- 
panies into  a  ratification  of  the  merger  agreement  is  to  my 
mind  certainly  apparent,  but  these  facts  are  not  sufficient 
to  establish  an  original  fraudulent  intent. 

In  order  that  a  fraudulent  intent  in  the  original  act  may 
be  deduced  from  subsequent  acts  they  must  be  inconsistent 
with  anything  but  a  fraudulent  intent  originally,  and  not 
relate  to  any  subsequent  fraudulent  intent;  because  a  fraud- 
ulent intent  formed  after  an  agreement  has  been  executed 
and  delivered,  although  formed  for  the  purpose  of  aiding 
the  carrying  into  effect  the  terras  of  the  agreement,  cannot 
relate  back  to  the  original  agreement. 

Great  opposition  to  the  October  and  November  agree- 
ments had  been  manifested  by  some  of  the  stockholders,  and 
the  endeavor  was  made  to  crush  out  this  opposition,  but 
these  efforts  by  no  means  implied  that  any  improper  pur- 
pose was  indulged  in  at  the  time  of  the  making  of  the 
agreements  themselves. 

The  absence  of  Mr.  Connor,  and  the  non-production  of 
the  books,  are  to  my  mind  a  very  suspicious  circumstance; 
and  were  it  not  for  the  rule  laid  down  in  Bleecker  v.  John- 
ston  (69  N.  Y.  809),  I  should  necessarily  conclude  that 
their  absence  justified  the  strongest  inference  to  be  indulged 
in  against  the  defendants.  But  as  this  rule  is  held  by  the 
court,  in  that  case,  only  to  apply  to  cases  where  it  is  shown 
that  a  party  has  resorted  to  improper  means  to  get  or  keep 
witnesses  away  from  the  trial,  my  own  opinion  must  conform. 
Although  we  may  imagine  a  great  many  things  in  connec- 
tion with  this  matter,  yet  unless  our  deductions  are  suppor- 
ted by  some  evidence,  they  cannot  form  the  foundation  of 
a  legal  judgment. 

There  are  other  minor  points  which  have  been  urged  by 
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counsel  upon  this  question ;  but  this  opinion  has  already 
grown  to  such  an  inordinate  length,  that  I  am  warned  to 
take  up  no  more  time  or  space  in  the  discussion  of  this 
point. 

The  next  question  to  be  considered  is — 

Had  the  Metropolitan  directors  the  power  to  modify  the 
original  leases  and  tripartite  agreement  of  May  20th,  1879, 
without  the  consent  of  the  shareholders  ? 

In  the  disposition  of  this  important  question,  I  am  but 
little  aided  by  any  authorities  in  the  courts  of  this  state 
or  of  the  United  States. 

It  is  true  that  Mr.  Justice  Blatchford,  in  the  United 
States  Circuit  Court,  in  the  case  of  Flagg^  held  that  these 
October  agreements  were  valid,  upon  the  authority  of  Hoyt  v. 
Thompson  (19  K  Y.  207),  and  McCullovgh  v.  Moss  (5  Denio 
566) ;  and  that  the  General  Term  of  this  Department  sus- 
tained the  same  in  the  case  of  Content  (26  Hun  82),  upon  the 
ground  that  the  October  agreements  were  nothing  more  than 
a  compromise  and  adjustment  of  claims  which  the  Metropoli- 
tan and  New  York  companies  held  against  the  Manhattan, 
and  that  the  boards  of  directors  having  charge  of  the  man- 
agement of  the  affairs  of  a  corporation,  can  always  exercise 
this  power  of  adjustment  in  the  administration  of  the  affairs 
of  their  corporation.  The  weight  to  be  given  to  the  decis- 
ion by  Mr.  Justice  Blatchford  has  been  much  shaken  by 
opinions  given  in  our  own  courts ;  and  the  ground  upon 
which  the  decision  of  the  Content  case  was  based  does  not 
seem  to  be  relied  upon  by  the  counsel  for  the  defendants  in 
the  case  at  bar,  although  the  case  is  presented  as  an  authority 
in  their  favor.  If  the  October  agreements  are  to  be  held 
to  be  simply  as  a  compromise  and  adjustment  of  an  exist- 
ing claim,  then  I  am  clearly  of  the  opinion  that  the  board  of 
directors  of  the  Metropolitan  company,  without  the  assent 
of  its  stockholders,  had  the  power  to  make  them,  within  the 
principle  involved  in  the  case  of  Hoyt  v.  Thompson  (19  N. 
Y.  207).  But,  in  my  opinion,  these  agreements  are  not 
susceptible  of  any  such  limitation.  They  are  rather  new 
agreements    radically  modifying    and  changing  previous 
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agreements,  which  for  the  purposes  of  the  discussion  in 
the  present  view,  it  must  be  conceded  the  directors  of  the 
Metropolitan  company  had  no  power  to  make  without  the 
consent  of  the  shareholders,  and  as  to  all  the  terms  and  pro- 
visions of  which  such  shareholders  had  been  consulted,  and 
to  which  they  had  given  their  assent.  It  appears  to  neces- 
sarily follow  that,  if  the  directors  have  no  power  to  lease 
without  the  assent  of  the  shareholders,  such  shareholders 
might  determine  the  terms  and  conditions  of  the  lease  to  be 
given.  If  their  consent  is  necessary,  it  must  be  because 
they  are  to  be  consulted  as  to  the  advisability  and  desira- 
bility of  leasing  their  property,  and  that  question  depends 
almost  always  upon  the  terms  and  conditions  of  the  lease 
proposed.  Therefore,  how  can  they  intelligibly  act  unless 
they  know  what  is  to  be  done?  They  might  give  their 
assent  to  a  lease  upon  certain  terms  and  refuse  it  upon  other 
conditions.  The  stockholders  could,  if  they  chose,  give  a 
power  to  lease  to  their  directors,  leaving  the  latter  to  deter- 
mine the  terms  and  conditions ;  but  that  was  not  done  in 
respect  to  the  agreements  and  leases  of  May  20th,  1879. 
The  stockholders  approved  of  these  instruments  after  they 
were  executed  and  after  they  had  been  read  and  considered. 
They  consented  to  lease  upon  those  terms  and  no  other,  and 
to  say,  that  if  the  board  of  directors  had  no  original  power 
to  lease  they  could,  whenever  they  thought  the  exigency  or 
the  situation  required,  radically  change  and  alter  the  terms 
and  conditions  of  a  lease  granted  by  authority  of  sharehold- 
ers, would  be  to  deprive  the  shareholders  of  intelligent 
action. 

If  these  agreements  had  merely  been  a  settlement  of  ex- 
isting claims  due,  or  about  speedily  to  become  due,  they 
might  be  considered  as  mere  compromise  agreements,  but 
when  they  change  in  many  substantial  particulars  the  leases 
of  May  20th,  1879,  and  that,  too,  for  a  period  of  over  nine 
hundred  years,  I  cannot  see  how  they  can  be  called  mere 
compromise  agreements. 

But  it  is  urged,  "  that,  conceding  the  fact  that  share- 
holders have  a  voice  as  to  the  transaction  of  extraordinary 
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business,  the  extraordinary  business  of  leasing  the  railroad 
for  nine  hundred  and  ninety-nine  years  had  been  approved 
by  the  shareholders. 

"  This  action  settled  the  question  of  parting  with  the 
possession  of  the  property  for  nine  hundred  and  ninety-nine 
years.  This  having  been  done,  what  business,  ordinary  or 
extraordinary,  was  then  left  for  the  directors  of  the  lessor 
road  to  do  ?  They  had  no  railroad  to  run  or  manage.  The 
usual  ordinary  business  of  the  directors  of  a  railroad  as 
such  had  ended.  Those  in  office  and  those  afterward  elected 
were  empowered,  and,  in  fact,  employed  in  looking  after  the 
affairs  and  interests  of  the  lessor  under  the  lease,  and  noth- 
ing else.  Although  called  directors  of  a  railroad  company, 
they  had  no  railroad  to  direct ;  all  the  property  of  the  rail- 
road company  having  passed  into  other  hands  for  a  long 
period  of  time,  with  the  assent  of  its  shareholders.  The 
ordinary  business  which  remained  for  the  directors  to  attend 
to  was  the  collection  and  distribution  of  the  rents  falling 
due  under  the  lease.  Would  it  be  extraordinary  business, 
and  in  excess  of  their  powers,  to  accept  and  receive  a  less 
amount  than  that  reserved  in  the  lease,  if  unexpected  diffi- 
culties and  complications  arose  ?  In  other  words,  to  waive 
part  of  a  demand  if  it  appeared  clear  that  the  interests  of 
their  principals  called  for  it.  Although  leasing  may  be  ex- 
traordinary business,  the  element  of  leasing  did  not  enter 
into  the  October  agreements,  and,  therefore,  were  not  the 
subsequent  modifications  as  to  rent,  etc.,  a  mere  matter 
relating  to  money  affairs  and  ordinary  "  business,"  as  that 
term  is  generally  understood?  It  clearly  appearing  that  the 
carrying  out  of  the  terms  of  the  lease  as  to  the  amount  of 
rent  to  be  paid  had  become  an  impossibility,  what  was  to  be 
done  ?  A  modification  was  necessary,  and  the  October  agree- 
ments were  simply  modifications. 

"  If  it  be  said  that  if  the  lessee  could  not  perform,  it  was 
the  duty  of  the  directors  of  the  lessor  to  have  insisted  upon 
the  taking  possession  of  the  property,  and  to  do  anything 
else  was  extraordinary  and  not  within  the  power,  it  must  be 
remembered  that  all  parties  had  agreed  that  the  running  of 
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the  roads  under  one  management  was  a  necessity;  that 
they  could  not  be  run  otherwise,  except  at  the  risk  of  in- 
convenience and  delay  to  the  public  and  danger  to  human 
life. 

"  To  insist  upon  breaking  up  the  lease  because  the  lessor 
could  not  pay  the  full  rent ;  to  resume  the  old  status  which 
all  concerned  had  agreed  could  not  be  maintained,  except  at 
the  risk  above  mentioned,  would  have  been  directly  opposed 
to  the  expressed  views  of  the  shareholders.  Therefore,  if 
the  lessee  was  unable  to  pay  all,  it  was  the  part  of  wisdom  to 
agree  to  take  less,  when  to  maintain  the  former  agreements 
was  an  impossibility ;  and  was  fairly  within  the  meaning  of 
ordinary  business." 

That  there  is  great  force  in  the  above  argument  must  be 
conceded,  but  I  think  that  its  fallacy  arises  from  overlook- 
ing the  fact  that,  if  the  shareholders  had  the  right  to  deter- 
mine the  terms  and  conditions  upon  which  their  property 
was  to  be  parted  with,  such  terms  and  conditions  form  the 
consideration  for  the  assent,  and  the  consideration  cannot 
be  taken  away  without  destroying  the  assent.  The  assent 
depended  upon  and  was  supported  by  the  terms  and  con- 
ditions, it  sprang  from  such  terms  and  conditions,  and  when 
they  were  removed  the  foundation  of  the  whole  structure 
upon  which  the  assent  rested  was  removed  and  the  assent 
necessarily  fell.  Although  it  might  have  been  within  the 
powers  of  the  directors  to  have  made  temporary  arrange- 
ments for  relief  from  the  difficulties,  and  such  arrangements 
would  be  called  ordinary  business,  yet  they  could  not  make 
radical  changes  in  the  terms  and  conditions  of  the  lease  as 
to  which  the  stockholders  had  never  been  consulted. 

The  result  of  the  October  agreements  certainly  was  a 
permanent  and  radical  change  in  the  terms  and  conditions 
of  the  lease. 

If  the  board  of  directors  could  not  make  a  new  lease  upon 
definite  terms  and  conditions,  then,  clearly,  they  could  not 
radically  modify  the  old  lease. 

If  they  could  not  make  a  new  lease  directly,  then  they 
could  not  in  effect  make  a  new  lease  by  striking  out  of  the  old 
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lease  substantial  covenants  upon  the  part  of  the  lessee  and 
inserting  others;  what  would  be  unlawful,  if  done  directly, 
cannot  be  legal  because  done  indirectly. 

It  is  undoubtedly  true  that  directors  may  compromise 
a  debt  due  to  their  corporation;  but  the  October  agree- 
ment went  much  further  than  this.  They  changed  the  lease 
in  many  radical  and  substantial  particulars,  and  took  away 
rights  which  may  have  been  the  very  things  that  induced 
the  shareholders  to  assent  to  a  leasing  of  their  property,  and 
without  the  presence  of  which  such  assent  would  never  have 
been  given. 

It  is  true  that  all  conceded  the  necessity  of  united  man- 
agement, and  this  concession  might  have  justified  the  direct- 
ors in  the  making  of  temporary  arrangements  to  continue 
such  management  if  the  lease  could  not  be  complied  with, 
until  they  had  an  opportunity  to  consult  with  their  princi- 
pals; but  such  concession  could  not  possibly  have  given  the 
directors  power  to  radically  change  the  old  lease  for  all 
time,  which  was  in  effect  done  by  the  October  agreements, 
simply  because  the  corporation,  through  its  shareholders, 
had  consented  to  the  leasing  of  its  road  upon  certain  other 
specified  terms. 

Directors,  as  I  shall  hereafter  attempt  to  establish,  are  the 
agents  of  the  corporation,  having,  as  such,  exclusive  author- 
ity to  act  within  their  sphere.  But  they  are  also,  in  some 
respects,  merely  the  executive  agents  of  the  shareholders, 
and  as  such  may  perform  certain  other  acts,  if  specially 
authorized  thereto  by  their  principals,  and  in  respect  to 
such  action  they  are  simply  the  agents  of  the  shareholders, 
as  well  as  of  the  corporation.  The  shareholders,  the 
principals,  having  fixed  the  terms  and  conditions,  which 
they  had  a  right  to  do,  upon  which  the  directors,  their  agents, 
were  authorized  to  part  with  the  possession  of  the  property 
in  their  charge,  and  to  commit  the  possession-  and  manage- 
ment thereof  into  other  hands ;  what  right  have  the  agents 
to  radically  change  or  alter  these  terms  and  conditions  with- 
out consulting  their  principals  ? 

Suppose  an  agent  parts  with  his  principal's  property  upon 
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certain  terms,  which  have  been  determined  upon  by  his 
principal,  and  the  principal  has  the  right  to  recover  back 
his  property  if  these  terms  are  not  complied  with ;  can  it  be 
said  that  the  agent,  simply  because  he  has  a  general  author- 
ity to  compromise  debts  due  to  his  principal,  would  have 
the  right  to  alter  the  terras  upon  which  his  principal  had 
authorized  him  to  part  with  his  property,  and  which  were 
the  inducements,  and  the  only  ones,  which  led  the  principal 
to  give  such  authority  ? 

In  other  words,  in  case  of  a  failure  to  comply  with  the 
terms  upon  which  the  property  had  been  parted  with,,  who 
is  to  elect  whether  the  property  shall  be  taken  back  or  not? 
Is  it  not  the  principal  ?  How  can  the  agent  claim  any  power 
to  make  this  election,  simply  because  he  has  a  general 
authority  to  compromise  debts? 

This  would  be  exercising  a  widely  different  authority  in 
the  name  of  the  principal  from  that  which  would  be  called 
into  action  by  the  mere  taking  of  a  smaller  sum  in  settle- 
ment of  a  larger  sum  due. 

The  principal  might  much  prefer  to  have  his  property 
back  again  rather  than  to  take  a  smaller  sum  for  it,  and 
he  would  have  the  right  to  determine  that  question  him- 
self. 

So  in  the  case  at  bar;  the  Metropolitan  shareholders 
fixed  the  terms  upon  which  they  woald  consent  to  part  with 
their  property,  and  they  stipulated  that  in  case  those  terms 
were  not  complied  with  they  should  be  entitled  to  recover 
back  their  property.  Can  there  be  any  doubt  but  that,  in 
case  of  a  failure  to  comply  with  the  terms  which  they  have 
fixed,  it  is  a  question  for  them  to  determine  whether  they 
would  prefer  to  take  their  property  again  into  their  own 
possession  and  manage  it  for  themselves,  rather  than  to  accept 
different  terms  from  those  which  had  originally  induced 
them  to  part  with  their  property  ? 

But  it  is  not  necessary  to  pursue  further  the  discussion  of 
this  question,  because  I  do  not  understand  that  the  defend- 
ants base  their  claim  of  the  validity  of  these  agreements 
upon  any  such  ground ;  but  that  they  insist  that  the  direo 
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tors  of  the  New  York  company  and  those  of  the  Metropoli- 
tan company  did  make  and  had  the  right  to  make  these 
leases  of  May  20th,  1879,  without  any  assent  upon  the  part 
of  the  stockholders  of  their  respective  companies,  and  that 
the  subsequent  submission  of  the  leases  to  the  stockholders 
was  merely  to  obtain  their  moral  support. 

That  the  directors  of  a  corporation  are  agents,  seems  to 
be  clearly  recognized  in  all  the  cases  in  which  the  relations 
of  directors  and  shareholders  to  their  corporation  have  been 
discussed. 

It  is  said  in  Twin  Lick  Oil  Co.  v.  Marbury  (91  U.  S.  587, 
589),  that  the  directors  arte  the  officers  or  agents  of  the  cor- 
poration, and  represent  the  interests  of  that  abstract  legal 
entity,  and  of  those  who  own  the  shares  of  its  stock. 

In  Cumberland  Coal  £c.  Co.  v.  Sherman  (80  Barb.  553, 
571),  the  court  say :  "  There  can  be  no  question  at  the 
present  time  that  a  director  of  a  corporation  is  the  agent  or 
trustee  of  the  stockholders." 

In  Angell  and  Ames  on  Corporations,  §  771,  it  is  stated 
that,  "The  stockholders  compose  the  company,  and  the 
managers,  directors  or  officers  are  their  agents,  necessary 
for  the  management  of  the  affairs  of  the  company,  but  they 
are  not  essential  to  its  existence  as  such,  not  forming  one  of 
the  integral  parts." 

In  Abbott  v.  American  Sard  Rubber  Co.  (33  Barb.  578), 
the  court  say,  at  foot  of  page  591 :  "  Boards  of  directors 
are  agents  of  the  corporation  to  manage  its  affairs,  and  carrv 
out  the  purpose  and  object  of  its  formation." 

The  directors  thus  being  the  agents  of  the  corporation, 
what  are  their  powers  and  from  whence  are  they  derived, 
and  how  must  corporate  powers  residing  in  the  corporation, 
the  right  to  exercise  which  is  not  vested  in  the  directors,  be 
brought  into  operation  ?  These  questions  are  so  intimately 
connected  that  they  must  be  disposed  of  together. 

The  powers  of  directors  are  such  as  are  conferred  by  the 
charter  of  their  corporation  and  the  laws  pertaining  thereto, 
and  such  corporate  powers  as  are  not  conferred  by  law  upon 
the  directors,  remain  in  the  corporation  to  be  exercised,  or 
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at  least  set  in  motion  by  its  component  parts,  the  share- 
holders. 

In  the  case  at  bar,  the  charter  provided  that  the  directors 
were  to  manage  the  business  and  affairs  of  the  company ; 
and  the  question  involved  in  this  branch  of  the  case  is, 
whether  this  language  conferred  the  right  to  exercise  every 
corporate  power  possessed  by  the  corporation,  or  merely  to 
manage  the  ordinary  business  and  affairs  of  the  company 
for  the  carrying  on  of  which  it  was  organized,  leaving  the 
right  remaining  in  the  shareholders  composing  the  company 
to  set  in  motion  or  confirm  corporate  action  within  the  lim- 
its of  its  powers,  but  extraordinary  and  unusual  in  its 
nature'. 

Within  the  sphere  of  their  duties,  the  right  of  the  direc- 
tors to  act  is  undoubtedly  exclusive,  and  further,  all  corpor- 
ate acts  must  be  done  through  them,  as  they  are  the  ex- 
clusive executive  and  administrative  authority,  but,  never- 
theless, all  corporate  powers  do  not  reside  in  the  board  of 
directors. 

It  is  true  that  the  court  say,  in  McCvllough  v.  Moss  (5 
Denio  567,  575),  that :  "  When  a  charter  invests  a  board 
with  the  power  to  manage  the  concerns  of  a  corporation,  the 
power  is  exclusive  in  its  character.  The  corporators  have 
no  right  to  interfere  with  it,  and  courts  will '  not,  even 
on  a  petition  of  a  majority,  compel  the  board  to  do  an  act 
contrary  to  its  judgment." 

That  case  was  an  action  to  recover  upon  a  promissory 
note,  which  the  corporation  in  the  exercise  of  its  legitimate 
business  could  have  made,  and  the  question  presented  was 
whether  execution  was  proved.  The  note  was  signed  by  the 
president  and  secretary  of  the  company,  but  no  authority 
from  the  board  of  directors,  who,  by  the  charter,  were  to 
conduct  the  affairs  of  the  company,  to  the  president  and  sec- 
retary, was  shown.  Some  resolution  of  the  shareholders 
was  shown,  but  it  had  no  relation  to  this  question,  and  then 
the  court  uses  the  language  above  quoted.  This  case  no- 
where decides  that  the  directors  are  clothed  with  all  the  cor- 
porate powers.    It  may  be  cited  as  an  authority  for  the 
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proposition  that  the  shareholders  cannot  compel  the  direct- 
ors to  act  in  any  manner  against  their  judgment  in  the 
exercise  of  a  corporate  power  which  remains  in  the  corpora- 
tion. 

For  example,  if  the  power  to  lease  was  vested  in  the  cor- 
poration, but  the  directors  could  not,  because  of  the  limita- 
tion in  the  charter,  exercise  this  power,  the  shareholders 
could  not  cause  the  lease  to  be  executed  and  delivered,  nor 
could  they  compel  the  directors  to  execute  and  deliver  the 
same  against  their  own  judgment;  all  that  the  shareholders 
could  do  would  be  to  authorize  the  directors  to  act  or  con- 
firm an  act  of  the  directors  which  would  be  incomplete 
without  such  ratification. 

The  case  of  Eoyt  v.  Thompson  (19  N.  Y.  207),  is  also 
claimed  to  be  an  authority  against  the  suggestion  made 
above  ;  but  upon  an  examination  it  will  be  seen  that  much 
is  said  in  respect  to  the  relation  of  directors  to  their  cor- 
poration, and  their  rights  and  powers,  and  the  sources  from 
which  they  are  derived,  which  was  not  at  all  necessary  to 
the  decision  of  the  question  involved,  and  is  directly  con- 
trary to  the  principles  announced  in  the  United  States 
Supreme  Court,  in  a  case  where  the  direct  question  was 
presented. 

The  adjudication  in  the  case  of  Eoyt  v.  Thompson  had 
necessarily  to  be  put  upon  the  ground  that  the  act  under 
investigation  was  "  ordinary  business,"  and  in  that  case  a 
distinction  was  plainly  recognized  between  "ordinary  busi- 
ness," and  such  as  was  within  the  corporate  powers,  but 
unusual  and  not  coming  within  the  general  business  of  the 
corporation.  The  court  held,  that  although  the  charter  of 
the  corporation  declared  that  its  powers  should  be  exercised 
by  a  board  of  directors,  consisting  of  a  specified  number, 
yet  the  board  might  delegate  its  authority  to  agents  or  to  a 
quorum  of  less  than  a  majority  of  the  number. 

The  court  further  held,  that  when  a  by-law  of  the  corpo- 
ration declared  that  five  directors  should  be  a  quorum  for 
the  transaction  of  "  ordinary  business,"  the  general  business 
of  the  corporation  was  embraced  in  the   authority  thus 
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delegated,  including  as  incident  thereto,  the  power  of 
pledging  or  assigning  assets  of  the  corporation  for  the 
purpose  of  securing'a  debt,  it  appearing  that  such  pledge 
was  made  for  the  purpose  of  enabling  the  corporation  to 
continue  its  business ;  and  this  is  all  that  this  case  decides 
which  is  pertinent  to  the  questions  involved  in  the  case  at 
bar. 

It  is  true  that  the  learned  judge  who  wrote  the  opinion 
in  the  case  of  Soyt  v.  Thompson,  uses  the  following  lan- 
guage : 

"The  board  of  directors  of  a  corporation  do  not  stand  in 
the  same  relation  to  the  corporate  body  which  a  private 
agent  holds  toward  his  principal.  In  the  strict  relation  of 
principal  and  agent,  all  the  authority  of  the  latter  is  derived 
by  delegation  from  the  former,  and  if  the  power  of  substi- 
tution is  not  conferred  in  the  appointment,  it  cannot  exist 
at  all.  But  in  corporate  bodies  the  powers  of  the  board  of 
directors  are,  in  a  very  important  sense,  original  and  undel- 
egated. The  stockholders  do  not  confer  nor  can  they  re- 
voke these  powers.  They  are  derivative  only  in  the  sense 
of  being  received  from  the  state  in  the  act  of  incorporation. 
The  directors  convened  as  ay  board  are  the  primary  posses- 
sors of  all  the  powers  which  the  charter  confers." 

The  whole  of  this  argument  was  devoted  to  establishing 
the  power  of  the  board  of  directors  to  delegate  the  author- 
ity to  manage  the  ordinary  business  of  the  corporation  to 
five  of  their  number,  and  had  no  other  purpose. 

That  the  directors  convened  as  a  board,  are  not  the  pri- 
mary possessors  of  all  the  powers  which  the  charter  confers, 
is  expressly  held  by  the  United  States  Supreme  Court,  in 
the  case  of  the  Railway  Company  v.  Allerton  (85  U.  S.  [18 
Wall.]  233).     In  that  case  the  charter  provided  as  follows : 

"  Section  3.  The  capital  stock  of  said  corporation  shall 
be  one  hundred  thousand  dollars,  and  may  be  increased 
from  time  to  time  at  the  pleasure  of  said  corporation. 

"  Section  4.  All  the  corporate  powers  of  said  corporation 
shall  be  vested  in  and  exercised  by  a  board  of  directors,  and 
such  officers  and  agents  as  said  board  shall  appoint." 
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An  increase  of  the  capital  stock  of  the  corporation  by  the 
directors,  without  the  assent  of  the  stockholders,  was  held 
to  be  void,  as  beyond  the  power  of  the  board  of  directors, 
although  the  charter  provided  that  all  the  corporate  powers 
of  the  corporation  should  be  vested  in  and  exercised  by  a 
board  of  directors,  etc.,  and  that  the  powers  thus  granted 
to  the  directors  refer  only  to  the  ordinary  business  transac- 
tions of  the  corporation.  The  necessary  conclusion  to  be 
drawn  from  the  reasoning  employed  in  that  case  is,  that  the 
board  of  directors  are  the  managers  of  the  business  which 
the  corporation  is  chartered  to  carry  on,  and  they  have  the 
control  and  management  of  that  business;  but  that  they 
have  no  power  to  effect  organic  and  fundamental  changes 
in  the  corporation  or  its  business  without  the  consent  of 
the  corporation.  The  Metropolitan  company  was  chartered 
for  the  purpose  of  making,  constructing,  maintaining  and 
operating  a  railway  upon  certain  streets,  avenues,  thorough- 
fares and  places  in  the  City  of  New  York.  This  was-  its 
business,  and  this  was  all  the  business  upon  the  execution 
of  which  it  entered.  Could  it  be  imagined  that  a  change 
more  fundamental  could  possibly  be  made,  than  that  a  cor- 
poration, chartered  for  the  above  purpose,  should  lease  its 
road  and  properties  to  another  corporation  and  deliver  pos- 
session of  the  same  for  all  time,  and  thus  change  its  bus- 
iness from  that  of  making,  constructing,  maintaining  and 
operating  a  railroad,  to  that  of  receiving  rent  for  the  use  of 
such  road  ? 

In  considering  this  question,  it  is  not  at  all  improper  to 
look  for  a  moment  at  the  result  arising  from  a  rule,  that  the 
directors  are  the  primary  possessors  of  all  the  powers  which 
the  charter  confers.  If  the  board  of  directors  have  the 
power,  without  the  assent  of  the  shareholders,  to  lease  the 
properties  of  the  corporation  for  all  time,  then  the  share- 
holders may  be  deprived  of,  not  only  the  administration  of 
their  property  through  its  agents,  the  directors,  but  its  very 
possession,  without  a  moment's  warning.  A  board  of  direc- 
tors are  elected  for  one  year,  to  manage  the  business  and 
affairs  of  the  corporation,  such  business  being  the  operating 
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and  maintaining  a  railroad.  At  the  time  of  their  election, 
the  shareholders  have  no  intimation  that  anything  else  is  to 
be  done  by  the  directors,  and  the  expectation  is  that  such 
directors,  at  the  end  of  their  year  in  office,  will  turn  over 
the  property  committed  to  them  to  their  successors  in  office, 
with  an  account  of  their  stewardship.  Can  it  be  possible 
that  this  board,  elected  for  only  one  year,  without  any  notice 
or  warning,  has  the  power  to  terminate  the  business  of  the 
corporation,  and  transfer  all  the  properties  to  another  cor- 
poration ?  It  seems  to  me,  clearly  not.  This  is  not  the 
management  of  the  business  of  the  corporation.  It  is  ter- 
minating the  business,  to  carry  on  which  it  was  incorporated. 
It  is  just  as  fundamental  and  radical  a  change  as  an  increase 
of  its  capital  stock,  or  the  entering  upon  a  new  business  by 
a  corporation  authorized  by  its  charter,  can  possibly  be. 
Although  I  have  not  intended  to  quote  as  authority  any 
decision  except  those  of  our  own  State,  or  of  the  United 
States  Supreme  Court,  I  must  refer  to  the  language  used  by 
the  learned  court  in  the  case  of  Cass  v.  Manchester  (13  Rep. 
167),  in  which  it  was  held  that  directors  had  no  power 
to  make  a  lease,  even  for  five  years,  without  the  consent  of 
the  shareholders.     The  court  says  : 

"But  if  this  conclusion  is  the  result  of  too  strict  a  con- 
struction of  the  charter,  we  are  of  the  opinion  that  the 
power  in  question  is  not  exercisable  independently  of  the 
judgments  of  the  stockholders.  The  directors  and  officers 
of  a  corporation  are  its  exclusive  executive  agents,  and,  as 
it  can  only  act  by  and  through  them,  the  powers  vested  in 
the  corporation  are  deemed  to  be  conferred  upon  its  repre- 
sentatives, but  they  are,  nevertheless,  trustees  for  the  stock- 
holders. The  law  recognizes  the  stockholders  as  the  ulti- 
mately controlling  power  in  the  corporation,  because  they 
may,  at  each  authorized  election,  entirely  change  the  organ- 
ization, and  may  at  any  time  keep  the  trustees  within  the 
line  of  faithful  administration,  by  an  appeal  to  a  court  of 
equity.  Hence,  it  has  been  held  that  the  directors  of  a  cor- 
poration cannot  alone  increase  its  capital  stock,  where  such 
increase  was  authorized  by  its  charter  *  at  the  pleasure  of 
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said  corporation,'  and  where  it  was  provided  that  *  all  powers 
of  such  corporation  shall  be  vested  in  and  exercised  by  a 
board  of  directors,'  etc. ;  and  this  for  the  reason  that  the 
general  power  to  perform  all  corporate  acts,  refers  to  the 
ordinary  business  transactions  of  *  the  corporation,'  and  not 
to  a  change  so  fundamental  and  organic  (18  Wall.  234). 

"The  change  proposed  is  not  organic,  but  it  is  thorough 
and  fundamental,  as  it  affects  the  administration  of  the  com- 
pany's affairs.  It  involves  a  withdrawal  from  the  control 
and  management  of  the  stockholders  of  the  entire  property 
of  the  corporation  for  at  least  five  years;  it  will  preclude, 
for  a  like  period,  the  exercise  by  the  stockholders  of  their 
judgment  as  to  the  particular  character  and  method  of  con- 
ducting the  business  affairs  of  the  corporation ;  and  it  de- 
nies to  the  stockholders  any  right  of  suggestion  or  disap- 
proval of  the  conditions,  when  such  a  relinquishment  of 
important  corporate  faculties  may  be  conceded.  Surely  a 
power  which  will  be  attended  with  such  consequences  does 
not  relate  'to  the  ordinary  business  transactions,' nor  'to 
the  orderly  and  proper  administration  of  the  affairs '  of  the 
company ;  and  hence  cannot  be  exercised  by  the  directors 
without  express  authority  to  them." 

In  opposition  to  this  view  is  cited  by  the  learned  counsel 
for  the  defendants,  the  case  of  The  Excelsior  Fire  Ins.  Co. 
(16  Abb.  Pr.  8,  14),  in  which  it  was  said: 

"  The  statute  says  4  the  company  is  authorized  to  reduce 
the  number  of  its  directors,'  etc.  It  makes  no  provision  for 
a  meeting  of  the  stockholders  for  that  purpose.  In  the 
absence  of  any  provision  of  that  character,  the  power  is 
vested  in  the  board  of  directors.  Stockholders,  as  such,  pos- 
sess no  powers  in  the  management  of  a  corporation,  except 
specially  authorized  so  to  do  by  their  charter.  Their  power 
ends  with  the  election  of  the  directors." 

Also  in  Mwell  v.  Dodge  (33  Barb.  336,  339),  the  court 
says : 

"A  general  resolution  of  the  directors  delegating  the 
power  to  transfer  property  or  choses  in  action  to  meet  the 
exigencies  of  the  company,  or  a  ratification  of  this  particu- 
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lar  transfer  by  act  or  resolution  of  the  board,  or  acceptance 
and  appropriation  of  the  fruits  of  the  transaction,  if  a  special 
resolution  authorizing  the  transfer  and  use  of  this  note  was 
wanting,  would  be  sufficient  to  sustain  the  indorsement  as 
the  act  of  the  company,  even  as  against  the  company,  and 
might  have  been  proved  had  the  precise  point  now  made 
been  then  taken." 

The  language  of  Judge  Selden,  in  the  case  of  Robertson 
v.  Bullions  (11  N.  Y.  243,  250),  is  also  referred  to.  He 
says: 

"  What,  then,  are  the  powers,  rights  and  obligations  of  this 
class  of  corporate  officers,  and  to  what  extent  has  this  court 
jurisdiction  over  them? These  officers  are  trust- 
ees in  the  same  sense  with  the  president  and  directors  of  a 
bank  or  of  a  railroad  company.  They  are  the  officers  of  the 
corporation  to  whom  is  delegated  the  power  of  managing 
its  concerns,  for  the  common  benefit  of  themselves  and  all 
other  corporators,  and  over  whom  the  body  corporate  retains 
control,  through  its  power  to  supersede  them  at  every  re- 
curring election." 

In  the  Matter  of  St.  Ann's  Church  (23  How.  Pr.  285), 
Judge  Emott  says : 

"  The  officers  thus  chosen  are  not  trustees  in  the  sense  in 
which  an  individual  becomes  or  is  made  a  private  trustee  ; 
they  are  simply  officers  of  the  corporation.  As  such  officers, 
they  represent  the  corporation ;  they  are  its  managing  agents, 
and  they  may  act  for  the  corporation  as  fully  as  the  direct- 
ors or  agents  of  an  ordinary  corporation  may  act  in  its  be- 
half. A  corporation  ordinarily  acts  through  its  officers,  and 
through  them  only.  The  power  of  managing  its  concerns 
is  delegated  to  its  officers,  and  they  are  to  manage  them  for 
the  common  benefit  of  themselves  and  all  the  other  corpo- 
rators. These  officers  are  liable,  it  may  be,  to  judicial  pro- 
ceedings to  control  their  action,  where  it  is  fraudulent  or 
destructive  of  the  rights  and  interests  oi  the  corporation* 
They  are  responsible,  however,  more  directly  and  practically 
to  the  corporate  body  itself,  through  the  power  of  the  cor- 
porators to  supersede  them  at  their  elections." 

Vol.  XI.— 31 
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In  the  case  of  Dana  v.  The  Bank  of  the  United  States  (5 
Watts  &  S.  [Pa.]  223,  246),  the  following  passage  occurs: 

"This,  I  take  (that  is  to  say,  the  election),  is  the  utmost 
that  the  stockholders  can  do  according  to  the  tenor  and  de- 
sign of  the  act  under  which  they  must  all  act  until  an  elec- 
tion of  the  directors  shall  come  around,  when  the  former,  if 
dissatisfied  with  the  conduct  of  the  latter  in  managing  the 
affairs  of  the  bank,  may  turn  any  one,  or  more,  or  the  whole 
of  them,  out  of  the  direction,  and  place  it  in  other  hands." 

The  claim  made  by  virtue  of  these  decisions  is  that  the 
stockholders  have  no  power  to  do  anything  in  relation  to  any 
matter  whatever  pertaining  to  their  corporation,  except  that 
if  dissatisfied  with  the  conduct  of  their  directors  in  manag- 
ing the  affairs  of  the  corporation  they  may  turn  them  out  at 
the  next  election ;  and  this  is  certainly  the  language  of  all 
the  above  decisions.  But  how  inapplicable  is  such  remedy 
to  an  act  of  the  directors  which  has  terminated  the  business 
of  the  corporation,  and  placed  all  its  property  in  other  hands 
for  a  thousand  years ;  will  that  give  back  the  property  to 
the  corporation ;  will  that  set  right  any  maladministration 
if  the  directors  had  the  power  to  thus  act?  Clearly  not, 
and  the  language  was  intended  to  apply  to  cases  where  the 
action  taken  was  neither  radical  nor  fundamental  in  its  char- 
acter. For  mismanagement  of  the  ordinary  business  of  the 
company,  the  turning  out  of  the  directors  is  a  reasonably 
adequate  redress ;  but  when  the  directors  have  divested  the 
company  of  all  its  property,  it  is  difficult  to  see  how  any 
remedy  is  afforded  by  turning  them  out.  Further,  the  courts 
of  this  state,  as  has  already  been  seen,  expressly  recognize 
the  fact,  notwithstanding  the  decision  above  mentioned,  that 
the  shareholders  have  certain  other  rights  and  privileges 
beside  that  of  electing  directors,  viz :  the  right  to  be  con- 
sulted in  respect  to  change  of  business,  increase  of  capital 
stock,  dissolving  and  winding  up  the  affairs  of  the  corpora- 
tion, sale  of  any  portion  of  its  property  necessary  for  the 
transaction  of  its  business,  etc. 

It  need  hardly,  therefore,  be  necessary,  in  view  of  the 
principles  which  have  controlled  the  decisions  already  quoted, 
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to  discuss  further  the  question  that  there  are  powers  reserved 
to  the  corporation  which  cannot  be  exercised  by  the  direct- 
ors without  the  assent  of  the  shareholders,  and  that  the 
shareholders,  under  some  circumstances  at  least,  may  exer- 
cise other  functions  than  simply  those  of  electing  their  board 
of  directors.  Nor  is  it  necessary  now  to  dwell  upon  the 
scope  of  the  act  of  1839,  or  to  attempt  to  show  that  by  this 
act  the  Metropolitan  Railway  Company  had  the  power  to 
lease  its  road  and  properties.  That  such  power  existed  is 
now  conceded  by  the  counsel  for  the  plaintiff,  in  view  of  the 
decision  of  the  Court  of  Appeals  in  the  case  of  Woodruff  v. 
The  Erie.  R.  Co.  (93  N.  Y.  609). 

It  is  claimed  by  the  counsel  for  the  defendants  that  as  far 
as  this  state  is  concerned,  at  least,  the  power  of  a  board  of 
directors  to  lease  without  the  assent  of  shareholders,  has 
been  expressly  recognized  by  the  legislature  of  this  state, 
and  various  acts  of  the  legislature  are  cited,  in  which  leases 
of  railroads  and  consolidations  of  railroads  are  authorized  to 
be  made  as  the  directors  shall  determine.  It  seems  to  me, 
that  instead  of  these  acts  being  an  evidence  of  a  legislative 
construction  that,  under  the  act  of  1839,  directors  had  the 
power  to  lease  without  the  assent  of  the  shareholders,  it  was 
only  because  such  acts  could  not  be  performed  by  the  direct- 
ors alone  that  it  was  thought  necessary  to  confer  express 
powers  upon  the  directors.  If  the  power  was  conferred 
upon  the  corporation,  the  directors  alone  could  not  exercise 
it,  and,  therefore,  the  legislature  conferred  the  power  ex- 
pressly upon  the  directors. 

Attention  has  also  been  called  to  various  cases  where  the 
assent  of  stockholders  is  provided  for  as  a  condition  of 
corporate  action. 

It  will  be  seen  that  in  every  case  it  is  a  limitation  upon 
corporate  action  by  requiring  more  than  a  majority  of  stock- 
holders to  assent,  or  the  conferring  of  a  new  power  upon 
corporations  and  affixing  the  conditions  upon  which  such 
power  is  to  be  exercised. 

I  fail  to  see  that  legislation  of  this  character  in  any  way 
aids  us  in  the  determination  of  this  question.     If,  however, 
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a  solution  of  the  problem  is  to  be  reached  by  the  light  of 
legislative  interpretation,  chapter  349  of  the  Laws  of  1880 
seems  to  clearly  indicate  the  necessity  of  stockholders* 
assent,  given  at  a  stockholders'  meeting,  to  the  leasing  of 
the  property  of  a  railroad  corporation;  otherwise,  what 
necessity  for  legislative  intervention  in  the  terms  of  the  act 
referred  to  ? 

The  cases  of  Fisher  v.  New  York  Central  £c.  R.  R.  Co. 
(46  N.  Y.  644),  and  The  Central  Cross  Town  R.  R.  Co.  v.  The 
Twenty-third  Street  R.  R.  Co.  (54  How.  Pr.  183),  are  cited  as 
deciding  that  a  lease  may  be  made  without  the  assent  of  the 
shareholders.  I  have  failed  to  find  any  such  adjudication 
in  either  of  those  cases.  All  that  can  be  claimed  for  those 
cases  is  that  they  decide  that  a  lease  of  its  road,  made  by  a 
railroad  corporation,  is  not  ultra  vires*  and  they  decide 
nothing  more  upon  the  question  of  power. 

No  question  is  raised  or  discussed  as  to  the  manner  of 
the  exercise  of  its  power  by  the  corporation.  There  was 
no  person  before  the  court  seeking  to  impeach  the  lease, 
who  could  be  heard  upon  the  question  of  stockholders9 
assent.  The  only  question  was  whether  the  lease  was  not 
actually  void,  not  voidable. 

There  is  no  question,  but  that  admitting  that  a  board  of 
directors  alone  have  no  power  to  lease  the  property  of  their 
corporation,  and  if  such  lease  is  executed  by  the  directors 
without  the  assent  of  the  stockholders,  such  stockholders 
may  accept  the  lease  or  repudiate  it ;  and  that  if  they  allow 
the  parties  to  the  lease  to  go  on  under  the  lease  without 
any  action  being  taken  in  respect  thereto,  within  a  reasona- 
ble time,  they  will  be  held  to  have  acquiesced  in  the  lease 
and  ratified  it.  Therefore,  conceding  that  the  corporation 
has  the  power  to  lease,  when  the  action  is  taken  and  the 
stockholders  have  acquiesced,  no  third  party  can  raise  the 
objection  that  the  stockholders  have  not  formally  assented. 

In  the  cases  cited  the  leases  had  long  been  in  operation, 
and  the  time  for  dissent  had  long  passed,  and,  therefore,  the 
only  question  that  could  be  raised  was  the  power  of  the 
corporation  to  act  at  all.     After  an  examination  of  the  rea- 
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soning  in  all  the  adjudicated  cases  (which  has  been  by  no 
means  cursory),  after  a  consideration  of  the  principles  gov- 
erning the  relations  of  shareholders  of  a  corporation  and  its 
directors,  conceding  that  a  corporation  can  do  no  act  unless 
specially  authorized  thereto,  except  through  its  board  of 
directors,  I  am  irresistibly  brought  to  the  conclusion  that 
acts  making  organic  or  fundamental  changes  in  the  character 
or  business  of  the  corporation,  cannot  be  done  either  by 
the  directors  alone,  or  by  the  shareholders  alone  ;  but  that 
both  the  executive  and  administrative  officers  of  the  corpo- 
ration must  unite  with  the  shareholders  of  the  corporation, 
who  confer  the  right  to  act  upon  the  individuals  intrusted 
with  the  office  of  directors;  that  directors  are  merely 
temporary  officers  of  the  corporation,  by  virtue  of  their 
office  entitled  to  manage  the  business  and  affairs  of  the 
corporation  during  their  term  of  office,  without  interference 
from  the  stockholders,  but  they  cannot  say  that  a  new  board 
of  directors,  although  duly  elected  by  the  stockholders, 
shall  never  thereafter  interfere  with  the  management  of  the 
properties  of  the  corporation,  because  they  have  placed 
their  possession  and  management  into  other  hands  forever. 

This  brings  me  to  the  consideration  of  the  remaining 
question : 

Were  the  agreements  voidable  at  the  option  of  the  Metro- 
politan company,  because  three  of  its  directors  were  also 
directors  of  the  Manhattan  company;  or  because  Metro- 
politan directors  held  also  stock  in  the  Manhattan  company? 

In  considering  this  question,  it  must  be  conceded  at  the 
outset  that  the  interests  of  the  Manhattan  company  were 
directly  antagonistic  to  those  of  the  Metropolitan  company. 

In  the  negotiations  which  resulted  in  the  October  agree- 
ments, it  was  for  the  interest  of  the  Manhattan  company 
to  get  as  large  a  reduction  of  rental  as  possible;  and  it  was 
the  interest  of  the  Metropolitan  company  to  secure  as  advan- 
tageous terms  as  the  Manhattan  company  could  comply 
with,  and  a  similar  interest  pertained  to  the  New  York 
company ;   but  it  was  to  the  interest  of  neither  to  secure 
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such  terms  as  would  bring  about  again  the  disasters  under 
which  the  whole  elevated  system  was  then  suffering. 

Three  propositions  are  urged  in  answer  to  the  claim  of 
the  plaintiff,  that  the  conflicting  interests  rendered  the 
October  agreements  voidable.  The  first  is,  that  although 
conflicting  interests  may  disqualify  an  agent,  strictly  so 
called,  from  acting,  that  this  rule  does  not  apply  to  trading 
corporations,  so  many  of  whom  have  common  directors. 
Secondly,  if  such  conflicting  interest  induces  any  incapacity, 
it  is  not  fatal  to  the  agreement,  if  such  agreement  can  be 
proven  just  and  fair;  and  thirdly,  that  if  any  of  the  direct- 
ors were  disqualified  because  .of  an  adverse  interest,  enough 
voted  for  the  adoption  of  the  agreement  who  were  not  dis- 
qualified, to  have  carried  the  measure,  even  if  all  the 
disqualified  directors  had  voted  no. 

It  will  not  be  denied,  I  imagine,  that  as  between  natural 
persons,  where  an  agent  or  trustee  has  a  personal  interest 
opposed  to  that  of  the  principal,  or  where  a  man  acts  as 
agent  of  both  parties  to  the  contract,  although  he  may  have 
no  personal  interest  on  either  side,  the  principal  or  cestui 
que  trust  may  avoid  the  contract  at  will,  even  if  there  be  no 
actual  fraud  or  damage. 

The  cases  in  this  state  and  in  England  seem  to  be  very 
explicit  upon  this  point,  and  it  might  perhaps  be  necessary 
only  to  refer  to  the  language  of  the  chancellor,  used  in  the 
case  of  Davoue  v.  Fanning  (2  Johns.  Ch.  252,  260),  which 
sets  forth  in  the  clearest  language  the  principle  upon  which 
that  rule  is  founded.     He  says : 

a  However  innocent  the  purchaser  may  be  in  the  given 
case,  it  is  poisonous  in  its  consequences.  The  cestui  que 
trust  is  not  bound  to  prove,  nor  is  the  court  bound  to  judge, 
that  the  trustee  has  made  a  bargain  advantageous  to  him- 
self. The  fact  may  be  so,  and  yet  the  party  not  have  it  in 
his  power  distinctly  and  clearly  to  show  it.  There  may  be 
fraud,  as  Lord  Hardwicke  observed,  and  the  party  not 
able  to  prove  it.  It  is  to  guard  against  this  uncertainty 
and  hazard  of  abuse,  and  to  remove  the  trustee  from  temp- 
tation, that  the  rule  does  and  will  permit  the  cestui  que  trust 
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to  come,  at  his  own  option,  and  without  showing  actual 
injury,  and  insist  upon  having  the  experiment  of  another 
sale.  This  is  a  remedy  which  goes  deep,  and  touches  the 
very  root  of  the  evil." 

In  Taussig  v.  Hart  (58  N.  Y.  425,  428),  the  court  say : 

"It  is  no  answer  that  the  intention  was  honest,  and  that 
the  brokers  did  better  for  their  principal  by  selling  him 
their  own  stock  than  they  could  have  done  by  going  into 
the  open  market.  The  rule  is  inflexible,  and  although  its 
violation  in  this  particular  case  caused  no  damage  to  the 
principal,  he  cannot  be  compelled  to  adopt  the  purchase." 

In  New  York  Central  Ins.  Co.  v.  National  Protection  Ins. 
Co.  (14  N.  Y.  85,  91),  it  was  said : 

"  It  is  not  necessary  for  a  party  seeking  to  avoid  a  con- 
tract on  this  ground  to  show  that  an  improper  advantage 
has  been  gained  over  him.  It  is  at  his  option  to  repudiate 
or  to  affirm  the  contract  irrespective  of  any  proof  of  actual 
fraud." 

In  Conkey  v.  Bond  (36  N.  Y.  427,  429),  it  was  said : 

"It  is  not  material  to  inquire  whether  the  defendant  had 
any  actual  fraudulent  purpose.  The  making  of  a  purchase 
from  himself  without  authority  from  the  plaintiff  was  a 
constructive  fraud,  in  view  of  the  fiduciary  relation  which 
existed  between  the  parties.  In  such  a  case  the  law  de- 
livers the  agent  from  temptation  by  a  presumptio  juris  et  de 
jure^  which  good  intentions  are  unavailing  to  repel." 

In  the  case  of  Greenlaw  v.  King  (3  Beav.  49,  61),  Lord 
Eldon  says : 

"  If  a  trustee  can  buy  in  an  honest  case,  he  may  in  a  case 
having  that  appearance,  but  which,  from  the  infirmity  of 
human  testimony,  may  be  grossly  otherwise.  The  impossi- 
bility of  detecting  the  conduct  of  parties  placed  in  such 
situations,  is  the  reason  which  imposes  upon  the  court  a 
necessity,  which  I  believe  has  always  been  acted  on,  of  say- 
ing that  such  transactions  shall  not  stand  at  all.  You  have 
not  the  means  of  finding  out  all  the  modes  in  which  advan- 
tage can  be  taken,  and  therefore  it  is  safer,  and  the  interests 
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of  society  require  that  you  should  forbid  such  transactions 
altogether." 

Also,  in  Ex  parte  James  (8  Vesey  837,  844) : 

"  This  doctrine  as  to  purchases  by  trustees,  assignees,  and 
persons  having  a  confidential  character,  stands  much  more 
upon  general  principle  than  upon  the  circumstances  of  any 
individual  case.  It  rests  upon  this,  that  the  purchase  is  not 
permitted  in  any  case,  however  honest  the  circumstances; 
the  general  interests  of  justice  requiring  it  to  be  destroyed 
in  every  instance,  as  no  court  is  equal  to  the  examination 
and  ascertainment  of  the  truth  in  much  the  greater  number 
of  cases." 

In  Oillet  v.  Peppercorne  (3  Beav.  78,  84),  it  is  said : 

"  It  is  not  necessary  to  show  that  fraud  was  intended,  or 
that  loss  afterwards  took  place  in  consequence  of  these 
transactions,  because  the  defendant,  though  he  might  have 
entertained  no  intention  whatever  of  fraud,  was  placed  in 
such  a  situation  of  trust  with  regard  to  the  plaintiff,  that 
the  transaction  cannot,  in  the  contemplation  of  this  court, 
be  considered  valid." 

We  might  multiply  authorities  upon  this  point,  but  these 
are  sufficient  to  show  how  stringently  the  rule  has  always 
been  applied,  and  that  under  no  circumstances  should  it  be 
departed  from. 

It  was  intimated,  that  although  this  rule  was  so  stringent 
as  to  purchases  and  sales,  yet  that  it  was  not  applied  with 
the  same  rigor  to  other  contracts.  I  have  failed  to  find  any 
foundation  for  this  distinction  either  upon  principle  or 
authority.  It  may  be  true  that  most  of  the  adjudicated 
cases  have  arisen  in  reference  to  purchases  and  sales,  but  no 
distinction  has  been  made  by  any  court  between  contracts 
of  this  nature  and  any  others  which  were  tainted  with  the 
same  infirmity.  There  is  no  reason  for  any  such  limitation, 
and  I  do  not  find  that  it  has  ever  been  attempted  to  be 
enforced. 

In  the  case  of  The  Aberdeen  Railway  Company  v.  Blaikie 
Brothers  (1  Macq.  H.  L,  Cas.  461),  the  same  point  was 
suggested,  and  the  court  say  upon  this  point : 
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44  It  is  true  that  the  questions  have  generally  arisen  on 
agreements  for  purchase  or  lease  of  land,  and  not  as  here  on 
a  contract  of  a  mercantile  character.  But  that  can  make  no 
difference  in  principle.  The  inability  to  contract  depends, 
not  on  the  subject  matter  of  the  agreement,  but  on  the 
fiduciary  character  of  the  contracting  party,  and  I  cannot 
entertain  a  doubt  of  its  being  applicable  to  the  case  of  a 
party  who  is  acting  as  manager  of  a  mercantile  or  trading 
business  for  the  benefit  of  others,  no  less  than  to  that  of  an 
agent  or  trustee  employed  in  selling  or  letting  land." 

But  it  is  urged  that  this  incapacity  does  not  apply  to  the 
directors  of  a  corporation ;  that  the  director  of  a  corpora- 
tipn  may  contract  with  his  corporation,  and  such  contract 
will  be  held  valid  if  such  contract  is  shown  to  be  just  and 
fair,  because  a  director  of  a  corporation  is  not  an  agent  or 
trustee  in  the  ordinary  sense.  He  is  not  a  trustee  of  the 
shareholders,  but  a  trustee  of  the  corporation ;  and  in  sup- 
port of  this  proposition  attention  is  called  to  the  language 
used  in  the  case  of  Duncomb  v.  The  New  Tork^  Housatonic  ft 
Northern  B.  E.  Co.  (84  N.  Y.  190, 198).     The  court  says : 

"  Whether  a  director  of  a  corporation  is  to  be  called  a 
trustee  or  not,  in  a  strict  sense,  there  can  be  no  doubt  that 
his  character  is  fiduciary and  that  he  falls,  there- 
fore, within  the  doctrine  by  which  equity  requires  that 
confidence  shall  not  be  abused  by  the  party  in  whom  it  is 
reposed But  the  rule  was  adopted  to  secure  jus- 
tice, not  to  work  injustice;  to  prevent  a  wrong,  not  to 
substitute  one  wrong  for  another ;  and  hence  have  arisen 
limitations  upon  its  operation,  calculated  to  guard  it  against 
evil  results  as  inequitable  as  those  it  was  designed  to 
prevent." 

This  language  must  be  interpreted  having  in  view  the 
facts  of  the  case  under  consideration,  and  what  wrong  it 
was  proposed  to  commit  under  the  alleged  forms  of  law. 
The  court  was  speaking  in  reference  to  a  claim  made  by  the 
defendant  of  its  right  to  keep  the  money  loaned  by  the 
director  to  the  corporation,  and  to  avoid  the  security  given 
for  its  repayment.     The  court  adds,  "Thus,  the  beneficiary 
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may  avoid  the  act  of  the  trustee,  but  cannot  do  so  without 
restoring  what  he  has  received,"  and  applied  the  rule,  that 
before  it  could  repudiate  its  contract  of  security,  it  must 
return  that  which  it  had  received. 

Reference  is  further  made  to  the  language  used  in  Angell 
&  Ames  on  Corporations  §  233,  which  is  as  follows : 

"  By  the  common  law,  and  by  the  Civil  Code,  too,  as  a 
corporation  aggregate  may  contract  with  persons  who  are 
not  members,  so  it  may  contract  with  persons  who  are  mem- 
bers of  it;  and  the  contract  is  not  on  this  account  invalid; 
a  member  of  a  corporation  contracting  with  it  being  re- 
garded, as  to  that  contract,  a  stranger.  Hence,  a  vote  of 
the  corporation  affecting  a  contract  between  it  and  a  mem- 
ber cannot  bind  the  member  without  his  assent  to  it.  And 
though  the  member  of  the  corporation  be  also  one  of  the 
trustees  of  the  corporation,  it  would  seem  that  this  would 
not  incapacitate  him  from  contracting  with  it ;  but  he  may 
recover  against  the  corporation  for  his  services  rendered 
under  a  contract  with  the  other  trustees,  in  a  case  where 
there  is  no  evidence  of  such  gross  partiality  in  the  contract 
as  amounts  to  fraud.  And  where  the  members  of  three 
distinct  corporations  were  the  same,  yet,  in  The  Proprietors 
of  the  Canal  Bridge  v.  Gordon,  it  was  held  by  the  Supreme 
Court  of  Massachusetts,  that  contracts  between  the  several 
corporations  were  valid,  and  might  even  be  implied  from 
corporate  acts.  The  banking  associations  of  New  York, 
under  the  general  bank  law  of  1838,  are  to  be  regarded  for 
this  purpose  as  bodies  corporate ;  and  hence,  in  a  suit  at  law 
by  such  an  association  against  one  of  its  members  for  debt, 
the  fact  of  membership  presents  no  objection  to  recovery." 

And  also  the  case  of  Jaq/cson  v.  The  New  York  Central 
B.  B.  Co.  (2  Thomp.  &  C.  653),  and  affirmed  in  the  Court 
of  Appeals  upon  the  opinion  of  the  court  below  (58  N.  Y. 
623),  in  which  a  director  was  allowed  to  recover  from  the 
corporation  for  the  value  of  certain  professional  services 
outside  of  and  beyond  those  pertaining  to  his  office,  rendered 
to  the  corporation  of  which  he  was  a  director.  This  latter 
case  may  be  sustained  upon  the  ground  that  as  the  corpora- 
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tion  had  received  the  services  of  this  director,  had  availed 
themselves  of  them,  and  could  not  restore,  it  was  bound  to 
pay  their  value.  No  such  ground  is  mentioned  in  the  opin- 
ion of  the  learned  court  which  decided  this  case,  but  there 
is  no  statement  of  the  principle  upon  which  the  right  to  a 
recovery  rests,  and  the  judgment  of  the  court  was  founded 
probably  entirely  upon  the  concession  of  counsel.  It  is 
true  that  the  court  say  that  the  authorities  are  quite  clear 
upon  the  subject ;  but  in  those  cited,  no  such  question  was 
involved,  except  in  the  case  of  Chandler  v.  Monmouth  Bank 
(1  Green  [N.  J.]  255),  which  asserts  the  law,  but  does  not 
define  in  any  way  upon  what  principle  it  is  founded.  The 
view  that  a  contract  between  a  director  and  his  corporation 
is  voidable  absolutely,  is  distinctly  held  in  the  case  of  Cum- 
berland Coal  £c.  Co.  v.  Sherman  (80  Barb.  558,  563),  where 
the  court  says :  "  The  cases  relating  to  the  dealings  of  an  agent 
or  trustee  with  the  property  in  reference  to  which  his  agency 
or  trust  exists,  may  be  arranged  into  two  classes :  First — 
Cases  in  which  a  trustee  buys  or  contracts  with  himself,  or 
several  trustees  of  which  he  is  one,  or  a  board  of  trustees  of 
which  he  is  one;  and  it  will  be  seen  by  reference  to  the 
authorities  hereinafter  cited,  that  the  incapacity  to  purchase 
applies  to  all  these  cases.  Second — Cases  in  which  a  trus- 
tee buys  or  contracts  with  his  cestui  que  trust,  who  is  sui 
juris,  and  is  competent  to  deal  independently  of  the  trustees 
in  respect  to  the  trust  estate. 

"  As  to  the  first  class  of  cases,  the  purchase  or  contract 
is  voidable  at  the  option  of  the  cestui  que  trust,  without 
reference  to  the  fairness  or  unfairness  of  the  purchase  or 
contract.  For  the  reasons  before  given,  the  disqualification 
of  the  party  purchasing  or  contracting  is  a  conclusion  of 
law,  and  is  absolute.'' 

Some  confusion  seems  to  have  arisen  in  the  enunciation 
of  the  principle  under  discussion,  because  of  a  failure  to 
distinguish  between  the  two  classes  of  cases,  the  disability 
as  to  dealings  between  trustee  and  cestui  que  trust  being 
absolute,  while  that  in  respect  to  dealings  between  attorney 
and  client  is  less  strict.      Story,  in  his  Equity  Jurispru- 
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dence  §  811,  says:  "In  this  respect  there  is  said  to  be  a  dis- 
tinction between  the  case  of  an  attorney  and  client,  and  that 
of  a  trustee  and  cestui  que  trust.  In  the  former,  if  the 
attorney,  retaining  his  connection,  contracts  with  his  client, 
he  is  subject  to  the  onus  of  proving  that  no  advantage  has 
been  taken  of  the  situation  of  the  latter.  But  in  the  case 
of  a  trustee,  it  is  not  sufficient  to  show  that  no  advantage 
has  been  taken,  but  the  cestui  que  trust  may  set  aside  the 
transaction  at  his  own  option." 

The  ground  upon  which  the  decision  of  the  case  of  Jack- 
son v.  The  New  York  Central  R.  M.  Co.  (supra*),  may  well 
have  proceeded,  is  well  stated  in  the  opinion  in  the  case  of 
Gardner  v.  Butler  (30  N.  J.  Eq.  702),  where  it  is  said : 

"  The  rule  is,  that  the  trustee  cannot  fortify  himself  by  a 
contract  which  he  makes  with  himself  or  for  his  own  in- 
terest, and  set  it  up,  either  at  law  or  in  equity,  as  a  valid 
obligation.  It  is  of  no  binding  force  as  a  contract,  and  the 
cestui  que  trust  may  repudiate  it  at  will.  The  agreements, 
therefore,  which  the  directors  made  with  themselves,  must 
be  pronounced  to  be  illegal,  and  can  furnish  no  support  to 
their  defense  as  contracts.  But  while  the  express  under- 
taking is  without  legal  force,  the  directors  of  a  company 
have  a  right  to  serve  it  in  the  capacity  of  officers,  agents  or 
employes,  and  for  such  services  the  law  will  enable  them 
to  recover  a  just  and  reasonable  compensation.  The  law 
restrains  them  from  making  a  contract  where  their  own 
gain  intervenes  between  their  exercise  of  judgment  and 
their  duty  as  trustees,  but  it  does  not  operate  to  deprive 
the  company  of  the  service  of  those  who,  in  many  cases, 
may  alone  possess  the  skill  requisite  to  the  successful  man- 
agement and  conduct  of  the  corporate  business,  and  who 
may  have  the  chiefest  interest  in  its  prosperit}\  Stock- 
holders, because  they  are  directors,  are  not  compelled  to 
commit  the  success  of  their  company  to  strangers,  or  else 
render  their  own  services  gratuitously.  No  claim  which 
they  may  make  against  their  company  can  acquire  any  sup- 
port or  validity  from  the  fact  that  they  have  expressly 
sanctioned  it ;  it  must  rest  exclusively  upon  its  fairness  and 
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justice,  and  be  enforced  upon  the  quantum  meruit.  That 
such  is  the  full  scope  and  effect  of  the  rule,  and  the  extent 
to  which  the  transaction  is  annulled,  will  be  found  by  an 
examination  of  the  cases 

"The  same  principle  must  apply,  whether  it  is  property 
conveyed  or  services  rendered  to  the  company.  The  cupid- 
dity  and  avarice  of  the  trustee  is  guarded  against  by  giving 
the  cestui  que  trust  the  right  to  repudiate  the  contract  at 
all  times,  where  it  is  executory,  and  to  allow  simply  a  just 
remuneration,  without  reference  to  the  contract  price  where 
it  is  executed.  The  trustee  thus  derives  no  advantage 
from  his  breach  of  duty,  and  the  company  can  'suffer  no 
detriment  from  his  service  in  their  behalf." 

In  the  case  of  Thomas  v.  The  Brownville,  Fort  Kearney 
£  Pacific  R.  R.  Co.,  decided  in  the  Supreme  Court  of  the 
United  States  in  October  last,  the  right  to  recover  upon  a 
quantum  meruit  for  services  rendered  and  materials  fur- 
nished under  a  voidable  contract,  is  distinctly  enunciated. 
The  court  says : 

"But  we  are  asked  to  reverse  the  decree  so  far  as  to 
permit  the  trustee  in  this  case  to  recover  such  a  sum  as  the 
construction  company  actually  earned  in  building  the  road. 
The  matter  was  referred  to  a  master,  who,  on  this  hypo- 
thesis, reported  that  the  contractors  had  done  work  for  the 
railroad  company,  which  it  had  accepted  to  the  value  of 
$205,947.66,  beyond  what  they  had  received  payment  for, 
except  as  it  was  paid  by  these  bonds.  He  also  reported 
that  this  work  was  of  that  much  advantage  to  the  compan)', 
and  its  value  or  cost  is  estimated  on  a  quantum  meruit, 
without  regard  to  the  prices  fixed  by  the  contract. 

"  We  are  of  the  opinion  that  the  appellant's  view  of  this 
part  of  the  transaction  is  sound. 

"  The  bonds  and  mortgage  in  the  hands  of  the  trustee 
were  issued  in  paymeut  of  this  work.  To  the  extent  of 
$205,947.6(5,  the  consideration  is  good,  and  no  sound  prin- 
ciple is  seen  on  which  they  cannot  to  that  extent  be  en- 
forced. To  this  extent  they  do  not  rest  on  the  original 
contract,  but  on  work,  labor  and  material   actually  fur- 
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nished  to  the  company  and  received  by  it.  These  services 
and  materials  are  not  estimated  by  the  prices  named  in  the 
contract,  but  by  their  real  value  to  the  company." 

In  the  case  of  Wardell  v.  The  Union  Pacific  R.  R.  Co. 
(103  U.  S.  651,  659),  the  incapacity  of  a  director  to  contract 
with  the  company  is  recognized,  and  also  his  right  to 
recover  for  services  and  materials  upon  a  quantum  meruit. 

The  language  used  in  the  above  section  quoted  from 
Angell  &  Ames  on  Corporations  is  certainly  broad  enough 
to  cover  the  proposition  in  question ;  but  I  have  examined, 
with  care,  the  authorities  cited  to  sustain  the  broad  lan- 
guage of'  the  text,  and  none  go  so  far  as  to  hold  that  a 
corporation  may  contract  with  one  of  its  directors,  or  that 
two  corporations,  having  common  directors,  may  contract 
with  each  other. 

In  the  case  of  The  Proprietors  of  the  Canal  Bridge  v. 
Gordon  (1  Pick.  297),  which  is  the  authority  cited,  the  ques- 
tion decided  was  that  a  contract  might  be  implied  from  cor- 
porate acts  and  nothing  more.  But  in  any  event  the 
contrary  rule  seems  to  be  clearly  established  by  the  de- 
cisions of  this  state,  founded  upon  the  rule  as  laid  down  in 
the  English  courts  and  the  United  States  Supreme  Court. 

In  the  case  of  Hoyle  v.  Plattsburgh  £  Montreal  R.  R.  Co. 
(54  N.  Y.  314, 328),  it  was  held  that  the  office  of  director  of 
a  railroad  company  is  fiduciary  in  its  character,  and,  as  a 
consequence,  he  is  incapacitated  from  dealing  in  his  own 
behalf  in  respect  to  the  corporate  property  or  in  respect  to 
any  matter  involving  his  powers  and  duties  as  such  direct- 
or: that  this  incapacit)'  is  not  limited  to  the  particular 
times  when  he  is  acting  as  director,  but  continues  during 
the  period  of  his  directorship,  and  that  therefore,  a  director 
(considering  that  relationship  onty)  cannot  become  pur- 
chaser of  the  property  of  the  corporation  upon  a  sale  under 
an  execution  against  it,  except  subject  to  the  right  to  dis- 
affirm and  demand  a  re-sale.  Actual  fraud  of  actual  ad- 
vantage in  such  case  need  not  be  shown. 

The  foregoing  rule  is  approved  in  the  case  of  Duncomb  v. 
The  New  York,  Housatonic  £  Northern  R.  R.  Co.  (84  N.  Y, 
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190,  198),  above  referred  to.  The  court  uses  the  following 
language : 

"It  is  not  intended  to  deny  or  question  the  rule  that 
whether  a  director  of  a  corporation  is  to  be  called  a  trustee, 
or  not,  in  a  strict  sense,  there  can  be  no  doubt  that  his 
character  is  fiduciary,  being  intrusted  by  others  with 
powers  which  are  to  be  exercised  for  the  common  and 
general  interests  of  the  corporation,  and  not  for  his  own 
private  interests,  and  that  he  falls,  therefore,  within  the 
doctrine  by  which  equity  requires  that  confidence  shall  not 
be  abused  by  the  party  in  whom  it  is  reposed,  and  which 
it  enforces  by  imposing  a  disabilit}r,  either  partial  or  com- 
plete, upon  the  party  intrusted  to  deal,  on  his  own  behalf 
(Hoyle  v.  Pittsburgh  £  Montreal  R.  R.  Co.,  54  N.  Y.  328 ; 
Gardner  v.  Ogden,  22  N.  Y.  327 ;  Twin  Lock  Oil  Co.  v. 
Marbury,  91  U.  S.  587 ;  Smith  v.  Lansing,  22  N.  Y.  531 ; 
Aberdeen  R.  R.  Co.  v.  Blaikie,  1  Macq.  H.  L.  Cas.  461). 
Nor  is  it  at  all  questioned  that,  in  such  cases,  the  right  of 
the  beneficiary,  or  those  claiming  through  him,  to  avoid- 
ance, does  not  depend  upon  the  question  whether  the 
trustee  in  fact  has  acted  fraudulently  or  in  good  faith  aud 
honestly,  but  is  founded  upon  the  known  weakness  of 
human  nature,  and  the  peril  of  permitting  any  sort  of  colli- 
sion between  the  personal  interests  of  the  individual  and 
his  duties  in  his  fiduciary  character." 

In  the  case  of  Barnes  v.  Brown  (80  N.  Y.  527,  535),  the 
question  as  to  the  inability  of  a  director  to  contract  with 
his  corporation  was  distinctly  presented,  and  it  was  claimed 
in  that  case  that  the  disability  went  so  far  that  an  assign- 
ment of  an  interest  in  a  contract  made  to  an  independent 
party  was  absolutely  void,  and  that  such  director  could  not 
transfer  any  title  by  a  subsequent  assignment. .  The  court 
say,  referring  to  this  point : 

"We  must  assume,  therefore,  here,  that  it  was,  when 
made,  a  legal  contract,  such  as  the  corporation  could  make. 
It  is  claimed,  however,  that  the  assignment  of  the  interest 
in  that  contract  to  the  plaintiff  while  he  was  a  director  was 
void  as  being  contrary  to  public  policy.     It  is  true  that  the 


Digitized  by  LjOOQIC 


496  COURT  OF  COMMON  PLEAS. 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

plaintiff,  while  acting  as  director  of  tbe  corporation,  held  a 
fiduciary  relation  to  it.  He  was  a  trustee  of  the  corpora- 
tion, and  was  under  the  same  disability  which  attaches  to  all 
trustees  in  dealing  with  trust  property,  and  in  transacting  the 
business  pertaining  to  the  trust.  He  could  not  act  as  trustee 
aud  for  himself  at  the  same  time,  and  he  would  not  be  per- 
mitted to  make  a  profit  to  himself  in  his  dealings  with  the 
corporation.  It  is  against  public  policy  to  allow  persons 
occupying  fiduciary  relations  to  be  placed  in  such  positions 
as  that  there  will  be  constant  danger  of  a  betrayal  of  trust 
by  the  vigorous  operation  of  selfish  motives.  The  rules 
upon  this  subject  are  illustrated  in  many  cases,  but  few  of 
which  are  here  cited  (Risley  v.  Indianapolis  B.  $  W.  R. 
R.  Co.,  62  N.  Y.  240;  Butts  v.  Wood,  37  N.  Y.  317;  Stewart 
v.  The  Lehigh  Valley  R.  R.  Co.,  9  Vroom  [N.J.]  506;  Gard- 
ner v.  Butler,  30  N.  J.  Eq.  703 ;  Foster  v.  The  Oxford  W.  $ 
W.  R.  Co.,  14  Eng.  L.  and  Eq.  306;  Aberdeen  R.  Co.  v. 
Blaikie,  1  Macq.  H.  L.  Cas.  461). 

u  The  assignment  of  a  portion  of  the  Byrne  contract  to 
the  plaintiff  did  not  render  that  contract  void.  There  was 
nothing  done  under  the  contract.  If  the  plaintiff  had  at- 
tempted to  do  anything  under  it,  so  that  his  interest  under 
it  might  come  in  conflict  with  his  duty  as  trustee,  then  the 
principle  of  the  above  cases  could'have  been  invoked  against 
him.  The  corporation  could  have  permitted  him  and  Byrne 
to  perform  the  contract,  and  then  could  make  him  account 
to  it  for  all  the  profits  he  made  by  such  performance.  If  he 
had  attempted  to  perform  the  contract  while  he  was  direct- 
or, the  shareholders  could  probably  have  intervened,  by 
some  suit  in  equity  adapted  to  the  nature  of  the  case,  to 
nullify  the  contract  as  to  him,  or  to  restrain  him  from  the 
performance  thereof,  or  to  compel  him  to  elect  to  resign  his 
office  of  director  or  to  give  up  the  contract.  In  any  view 
of  the  case,  the  assignment  to  him  was  not  absolutely  void; 
it  was  at  most  simply  voidable  at  the  election  of  the  cor- 
poration or  its  stockholders.  Besides,  the  assignment  to 
him  did  not  destroy  the  Byrne  contract,  and  before  he 
attempted  with  Byrne  to  perform  it,  and  before  any  ob- 
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jection  was  made  by  the  corporation  or  any  of  its  stockhold- 
ers to  his  connection  with  it,  he  assigned,  as  he  was  perfectly 
competent  to  do,  all  his  interest  therein  to  Brown  and  Selig- 
man,  who  were  perfectly  competent  to  take." 

In  Aberdeen  Railway  Company  v.  Blaikie  Bros.  (1  Macq. 
H.  L.  Cas.  461),  which  is  the  leading  case  in  England  upon 
this  point,  the  question,  was  as  to  the  validity  of  a  contract 
made  by  the  plaintiff  with  the  defendants,  a  firm,  one  of 
whose  members  was  a  director  in  the  railway  company ;  and 
the  court  say : 

"  The  directors  are  a  body  to  whom  is  delegated  the  duty 
of  managing  the  general  affairs  of  the  company.  A  corpor- 
ate body  can  only  act  by  agents,  and  it  is,  of  course,  the 
duty  of  those  agents  so  to  act  as  best  to  promote  the  inter- 
ests of  the  corporation  whose  affairs  they  are  conducting. 
Such  agents  have  duties  to  discharge  of  a  fiduciarj''  nature 
towards  their  principal,  and  it  is  a  rule  of  universal  applica- 
tion, that  no  one  having  such  duties  to  discharge  shall  be 
allowed  to  enter  into  engagements  in  which  he  has  or  can 
have  a  personal  interest  conflicting,  or  which  possibly  may 
conflict  with  the  interests  of  those  whom  he  is  bound  to 
protect. 

"  So  strictly  is  this  principle  adhered  to  that  no  question  is 
allowed  to  be  raised  as  to  the  fairness  or  unfairness  of  a  con- 
tract so  entered  into.  It  obviously  is,  or  may  be,  impossi- 
ble to  demonstrate  how  far,  in  any  particular  case,  the  terms 
of  such  a  contract  have  been  the  best  for  the  interest  of  the 
cestui  que  trust  which  it  was  possible  to  obtain. 

"  It  may  sometimes  happen  that  the  terms  on  which  a  trus- 
tee has  dealt  or  attempted  to  deal  with  the  estate  or  inter- 
ests of  those  for  whom  he  is  a  trustee,  have  been  as  good  as 
could  be  obtained  from  any  other  person ;  they  may  even  at 
the  time  have  been  better. 

"But  still  so  inflexible  is  the  rule  that  no  inquiry  on  that 
subject  is  permitted.  The  English  authorities  on  this  sub- 
ject are  numerous  and  uniform." 

The  decision  in  this  case  seems  to  me  to  have  been  based 
upon  principle,  and  not  upon  the  85th,  86th  and  87th  sec- 
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tions  of  the  Act  of  8  &  9  Vic.  c.  16,  which  provide  that 
"  No  person  interested  in  any  contract  with  the  company 
shall  be  capable  of  being  a  director,  and  no  director  shall  be 
capable  of  being  interested  in  any  contract  with  the  com- 
pany during  the  time  he  shall  be  a  director;"  and  that  "if 
any  director  at  any  time  subsequent  to  his  election  be  either 
directly  or  indirectly  concerned  in  any  contract  with  the 
company,  then  the  office  of  such  director  shall  become  va- 
cant, and  he  shall  cease  from  voting  or  acting  as  a  director;" 
and  that  "  no  person  being  a  shareholder  or  member  of  any 
incorporated  joint  stock  company  shall  be  disqualified  or 
prevented  from  acting  as  a  director  by  reason  of  any  con- 
tract entered  into  between  such  joint  stock  company  and 
the  company  incorporated  by  the  special  act ;  but  no  such 
director,  being  a  shareholder  or  member  of  any  such  joint 
company,  shall   vote  on  any  question  as  to  any  contract 
with   such  joint  stock   company."      In   the  case   of  Fos- 
ter v.  Oxford,  fie.  Railway  Co.  (13  Com.  B.  200),  this  act 
was  construed  as  imposing  at  law  the  penalties  prescribed 
in  the  act,  viz. :  the  loss  of  his  office  by  any  director  becom- 
ing or  being  interested  in  any  contract  with  the  corporation 
during  his  term  of  office.      The  contracts  being  valid  at 
law,  no  greater  penalty  could  be  imposed  by  a  law  court 
than  was  provided  by  the  act. 

In  the  case  of  The  Aberdeen  Railway  Company  v.  Blaikie 
Bros,  (supra)  this  case  is  referred  to,  and  the  decision  is 
sustained  upon  the  ground  that  at  law  the  contract  was 
valid,  while  in  equity  it  was  voidable.  The  lord  chancellor 
says: 

"The  statute,  z.  e.,  the  Companies  Clauses  Act,  it  was 
argued,  has  impliedly,  if  not  expressly,  recognized  the  val- 
idity of  the  contract  by  enacting  that  its  effect  shall  be  to 
remove  the  director  from  his  office,  indicating  thereby  that 
a  binding  obligation  would  have  been  created  which  would 
render  the  longer  tenure  of  the  office  of  director  inexpe- 
dient, and  reference  was  made  to  the  case  of  Foster  v.  The 
Oxford^  Western  $  Wolverhampton  Railway  Company.  This 
was  an  action  for  breach  of  a  contract  under  seal,  whereby 
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the  defendants  covenanted  with  the  plaintiffs  to  purchase 
from  them  a  quantity  of  iron.  The  defendants  pleaded  that 
at  the  time  of  the  contract  one  of  the  plaintiffs  was  a  director 
of  their  company,  and  to  this  plea  there  was  a  general  de- 
murrer. That  such  a  contract  would  in  this  country  be 
good  at  common  law,  is  certain.  The  rule  which  we  have 
been  discussing  is  a  mere  equitable  rule,  and  therefore  all 
that  the  Court  of  Common  Pleas  had  to  consider  was  how 
far  the  contract  was  affected  by  the  statute.  The  decision 
was  that  the  statute  left  the  contract  untouched,  and  that 
its  operation  was  only  to  remove  the  director  from  his  office. 
The  85th  and  86th  sections  of  the  English  statute,  8  &  9 
Vic.  ch.  16,  on  which  the  court  proceeded,  are  in  the  same 
words  as  the  88th  and  89th  sections  of  the  Scotch  statute, 
and  the  counsel  relied  on  this  decision  as  being  strictly  ap- 
plicable to  the  acts  now  under  appeal ;  but  there  is  a  clear 
distinction  between  them.  In  Scotland  there  is  no  technical 
division  of  law  and  equity;  the  whole  question,  equitable 
as  well  as  legal,  was  before  the  Court  of  Session.  All  that 
the  Court  of  Common  Pleas  decided  was  that  a  contract 
clearly  good  at  law  was  not  made  void  by  an  enactment 
that  its  effect  should  be  to  deprive  one  of  the  contracting 
parties  of  an  office.  This  decision  will  not  help  the  respond- 
ents unless  they  can  go  further  and  show  that  the  statute 
has  had  the  effect  of  making  valid  a  contract  which  is  bad 
on  general  principles,  that  is  to  say,  principles  enforceable 
here  only  in  equity,  and  not  recognized  in  our  courts  of  com- 
mon law." 

Lord  Brougham,  in  his  opinion,  states : 

"I  also  concur  with  my  noble  and  learned  friend  that  the 
decision  in  the  case  of  Foster  v.  The  Wolverhampton  Com- 
pany, in  the  Court  of  Common  Pleas,  upon  which  great  re- 
lianoe  was  placed,  and  which  appears,  to  a  certain  degree 
at  least,  to  have  been  the  ruling  decision  in  the  court  below, 
does  not  apply  to  this  case,  because  there  the  transaction 
was  past  all  doubt  valid  at  common  law,  though  not  in 
equity.  But  had  the  Court  of  Common  Pleas  had  an  equit- 
able jurisdiction  as  well  as  a  common  law  jurisdiction,  the 
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anomaly  could  never  have  happened  of  a  transaction  being 
found  legal  and  valid  in  that  court  which  could  not  stand 
an  examination  on  the  other  side  of  Westminster  Hall." 

The  language  used  by  the  court  in  its  opinion  in  Twin 
Lock  Oil  Co.  v.  Marbury  (91  U.  S.  587),  seems,  certainly,  to 
sustain  the  views  of  the  learned  counsel  for  the  defendants 
upon  this  point.     The  court  says : 

"  That  a  director  of  a  joint-stock  corporation  occupies 
one  of  those  fiduciary  relations  where  his  dealings  with  the 
subject-matter  of  his  trust  or  agency,  and  with  the  benefici- 
ary or  party  whose  interest  is  confided  to  his  care,  is  viewed 

with  jealousy  by  the  courts, is  a  doctrine  founded 

on  the  soundest  morality,  and  which  has  received  the  clear- 
est recognition  in  this  court  and  in  others  (KoehUr  v.  Black 
River  Falls  Iron  Co.,  2  Black.  715 ;  Drury  v.  Cross,  7  Wall. 
29-9 ;  Luxemberg  R.  R.  Co.  v.  Maquay,  25  Beav.  586 ;  The 
Cumberland  Coal  £c.  Co.  v.  Sherman,  30  Barb.  553;  16 
Md.  456).  The  general  doctrine,  however,  in  regard  to 
contracts  of  this  class  is,  not  that  they  are  absolutely  void, 
but  that  they  are  voidable  at  the  election  of  the  party  whose 
interest  has  been  so  represented  by  the  party  claiming  under 
it.  We  say,  this  is  the  general  rule ;  for  there  may  be  cases 
where  such  contracts  would  be  void  ab  initio  ;  as  when  an 
agent  to  sell  buys  of  himself,  and  by  his  power  of  attorney 
conveys  to  himself  that  which  he  was  authorized  to  sell. 
But,  even  here,  acts  which  amount  to  a  ratification  by  the 
principal  may  validate  the  sale. 

"  The  present  case  is  not  one  of  that  class.  While  it  is 
true  that  the  defendant,  as  a  director  of  the  corporation,  was 
bound  by  all  those  rules  of  conscientious  fairness  which 
courts  of  equity  have  imposed  as  the  guides  for  dealing  in 
such  cases,  it  cannot  be  maintained  that  any  rule  forbids 
one  director  among  several  from  loaning  money  to  the  cor- 
poration when  the  money  is  needed,  and  the  transaction  is 
open  and  otherwise  free  from  blame.  No  adjudged  case  has 
gone  so  far  as  this.  Such  a  doctrine,  while  it  would  afford 
little  protection  to  the  corporation  against  actual  fraud  or 
oppression,  would  deprive  it  of  the  aid  of  those  most  inter- 


Digitized  by  LjOOQ  IC 


NEW  YORK— APRIL,  1884.  501 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

ested  in  giving  aid  judiciously,  and  best  qualified  to  judge  of 
the  necessity  of  that  aid,  and  of  the  extent  to  which  it  may 
safely  be  given. 

"  There  are  in  such  a  transaction  three  distinct  parties 
whose  interest  is  affected  by  it ;  namely,  the  lender,  the  cor- 
poration, and  the  stockholders  of  the  corporation. 

"The  directors  are  the  officers  or  agents  of  the  corpora- 
tion, and  represent  the  interests  of  that  abstract  legal  entity, 
and  of  those  who  own  the  shares  of  its  stocks.  One  of  the 
objects  of  creating  a  corporation  by  law,  is  to  enable  it  to 
make  contracts ;  and  these  contracts  may  be  made  with  its 
stockholders  as  well  as  with  others.  In  some  classes  of  cor- 
porations, as  in  mutual  insurance  companies,  the  main  object 
of  the  act  of  incorporation  is  to  enable  the  company  to 
make  contracts  with  its  stockholders,  or  with  persons  who 
become  stockholders  by  the  very  act  of  making  the  contract 
of  insurance.  It  is  very  true,  that  as  a  stockholder,  in  mak- 
ing a  contract  of  any  kind  with  the  corporation  of  which  he 
is  a  member,  is  in  some  sense  dealing  with  a  creature  of 
which  he  is  a  part,  and  holds  a  common  interest  with  the 
other  stockholders,  who,  with  him,  constitute  the  whole  of 
that  artificial  entity,  he  is  properly  held  to  a  larger  measure 
of  candor  and  good  faith  than  if  he  were  not  a  stockholder. 
So,  when  the  lender  is  a  director,  charged,  with  others,  with 
the  control  and  management  of  the  affairs  of  the  corporation, 
representing  in  this  regard  the  aggregated  interest  of  all  the 
stockholders,  his  obligation,  if  he  becomes  a  party  to  a  con- 
tract with  the  company,  to  candor  and  fair  dealing,  is  in- 
creased in  the  precise  degree  that  his  representative  char- 
acter has  given  him  power  and  control  derived  from  the 
confidence  reposed  in  him  by  the  stockholders  who  ap- 
pointed him  their  agent.  If  he  should  be  a  sole  director, 
or  one  of  a  smaller  number  vested  with  certain  powers,  this 
obligation  would  be  still  stronger,  and  his  acts  subject  to 
more  severe  scrutiny,  and  their  validity  determined  by  more 
rigid  principles  of  morality  and  freedom  from  motives  of 
selfishness.  All  this  falls  far  short,  however,  of  holding  that 
no  such  contract  can  be  made  which  will  be  valid ;  and  we 
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entertain  no  doubt  that  the  defendant  in  this  case  could 
make  a  loan  of  money  to  the  company ;  and,  as  we  have 
already  said  that  the  evidence  shows  it  to  have  been  an 
honest  transaction,  for  the  benefit  of  the  corporation  and  its 
shareholders,  both  in  the  rate  of  interest  and  in  the  security 
taken,  we  think  it  was  valid  originally,  whether  liable  to  be 
avoided  afterwards  by  the  company  or  not." 

But  I  think  that  a  careful  examination  of  this  case  will 
show  that  the  learned  court's  language  was  intended  to  show 
that  such  a  contract  was  not  absolutely  void,  so  as  not  un- 
der any  circumstances  to  afford  the  basis  for  future  action 
or  subsequent  rights.  The  last  clause  of  the  language  above 
quoted  seems  clearly  to  indicate  this,  which  is :  u  We  think 
it  was  valid  originally,  whether  liable  to  be  avoided  after- 
wards by  the  company  or  not."  In  other  words,  it  was  valid 
at  law,  but  subject  to  avoidance  in  equity  by  the  company, 
if  such  right  was  exercised  within  a  reasonable  time ;  and 
the  sale  in  that  case  was  upheld  expressly  upon  the  ground 
of  laches.  One  of  the  grounds  upon  which  it  was  sought 
to  set  aside  the  sale  was  because  of  certain  declarations 
made  by  the  defendant  that  he  only  designed  to  purchase 
the  property  for  the  benefit  of  all  or  a  part  of  the  share- 
holders; and  the  court  says:  "But  we  need  not  decide 
whether  any  of  these  declarations  raised  a  legal  obligation  to 
do  so  or  not,  nor  whether,  without  such  declarations,  the 
sale  and  deed  were  voidable  at  the  election  of  the  complain- 
ant— a  proposition  which  is  entitled  to  more  consideration, 
resting  solely  on  the  fiduciary  relations  of  the  defendant  to 
the  plaintiff,  than  on  the  evidence  in  this  case  of  the  dec- 
larations alluded  to.  We  need  not  decide  either  of  these 
propositions,  because  plaintiff  comes  too  late  with  the  offer 
to  avoid  the  sale." 

This  language  is  entirely  consistent  with  the  view  that 
the  court  did  consider  such  contracts,  although  valid  at  law, 
voidable  in  equity  at  the  option  of  the  corporation,  and  the 
decision,  as  above  stated,  is  put  distinctly  upon  the  ground 
of  laches.  This  case,  therefore,  decides  nothing  whatever 
which  is  in  any  respect  in  hostility  to  the  rule  as  laid  down 
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by  the  decisions  in  the  courts  of  our  own  state.  The  learned 
court,  in  its  language  referring  to  the  fact  that  a  contract 
to  repay  money  loaned  made  by  a  corporation  with  one  of 
its  directors,  has  been  held  to  be  valid,  seems  to  have  over- 
looked the  fact,  that  in  any  event  such  a  contract  could  not 
be  repudiated  by  the  corporation  without  the  return  of  the 
money  received  by  it,  and,  therefore,  the  result  would  be 
precisely  the  same  if  the  transaction  was  open  and  free  from 
blame,  whether  the  contract  was  held  to  be  voidable  or  bind- 
ing, as  the  corporation  could  not  disaffirm  without  return- 
ing the  money  loaned  to  it,  and  this  seems  to  be  the  founda- 
tion of  those  cases  holding  such  contracts  valid. 

I  think,  therefore,  that  the  undoubted  rule  of  law  in  this 
state  is,  that  every  contract  entered  into  by  a  director  with 
his  corporation  may  be  avoided  by  the  corporation  within  a 
reasonable  time,  irrespective  of  the  merits  of  the  contract 
itself. 

But  we  are  asked,  does  this  disability  extend  to  the  case 
of  a  contract  between  two  corporations,  some  of  whose 
directors  hold  that  office  in  each  corporation  ? 

I  can  see  no  difference  in  principle  between  the  case  of  aH 
director  contracting  with  his  corporation  and  that  of  direc- 1 
tors  of  one  corporation  contracting  with  themselves  as 
directors  of  another  corporation.  The  evils  to  be  avoided 
are  the  same  ;  the  temptations  to  a  breach  of  trust  are  the 
same ;  the  want  of  independent  action  exists,  and  the  di- 
vided allegiance  is  just  as  apparent.  The  fact  that  there 
is  no  such  distinction  is  expressly  stated  in  the  case  of  Wal- 
lace v.  Long  Island  B.  B.  Co.  (12  Hun  460,  464).  The 
court  says : 

"The  rule  that  persons  acting  in  a  fiduciary  capacity 
shall  not,  directly  or  indirectly,  make  any  profit  by  means 
of  such  acts,  or  be  interested  in  contracts  made  by  their 
principals,  undoubtedly  applies  to  directors  of  corporations. 
It  is  a  valuable  principle,  and  ought  not  to  be  impaired  by 
any  subtle  or  refined  distinctions.  Still,  the  mere  fact  that 
the  same  persons  were  directors  of  the  corporation  which 
made  the  lease,  and  of  that  which  took  it,  is  not  of  itself 
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sufficient  to  avoid  the  contract  at  the  instance  of  one  or 
more  stockholders,  against  the  will  of  the  corporation.  That 
fact  alone  might  entitle  either  corporation  to  avoid  the 
lease,  but  I  apprehend  it  does  not  give  that  right  to  a  stock- 
holder." 

The  principle  is  here  recognized  that  the  majority  of  the 
shareholders  may  ratify  a  lease  made  by  the  directors,  and 
that  a  majority  cannot  disaffirm.  That,  therefore,  it  must 
be  the  majority  of  the  shareholders  acting  through  the  cor- 
poration who  repudiate,  and  no  shareholder  has  the  power 
to  exercise  that  right  against  the  will  of  the  majority. 

The  case  of  The  United  States  Boiling  Stock  Co.  v.  The 
Atlantic  $  Great  Western  Railroad  Co.  (34  Ohio  St.  450),  is 
relied  upon  by  the  defendants'  counsel  as  conclusive  upon 
this  point.  It  seems  to  be  necessary  that  this  case  should 
be  referred  to  at  length,  as  it  is  claimed  to  decide,  and  upon 
a  cursory  examination  appears  to  decide,  much  more  than 
was  intended  by  the  court: 

"  The  action  below  was  brought  by  the  plaintiff  against 
the  defendant,  to  recover  the  sum  of  $985,934.02,  most  of 
which  sum  was  a  balance  alleged  to  be  due  the  plaintiff 
from  the  defendant  for  the  use  of  the  rolling  stock  furnished 
by  the  former  to  the  latter  from  February,  1872,  to  Decern- 
ber  10th,  1874,  under  an  express  contract.  It  appears  from 
the  record  that  the  plaintiff  was  incorporated  under  the 
laws  of  New  York,  on  the  31st  day  of  October,  1871,  with 
a  board  of  five  directors,  empowered  to  manage  its  affairs ; 
and  that  on  December  11th,  1871,  the  defendant  was  organ- 
ized as  a  consolidated  railroad  company  under  the  laws  of 
New  York,  Pennsylvania,  and  Ohio,  with  a  board  of  thirteen 
directors ;  that  at  the  date  of  the  organization  of  the  rail- 
road company  the  five  directors  of  the  Rolling  Stock  Com- 
pany, George  B.  McClellan,  Samuel  L.  M.  Barlow,  James 
B.  Hodgkins,  William  Butler  Duncan,  and  Lawrence  Wells, 
were  elected  and  became  five  of  the  thirteen  directors  of  the 
railroad  company;  and  that  said  five  persons  continued  to  be 
the  sole  members  of  the  plaintiff's  board  of  directors  and 
five  of  the  thirteen  members  of  the  defendant's  board  until 
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the  11th  day  of  December,  1878,  and  that  one  or  more  of 
said  directors  of  the  plaintiff  continued  to  be  directors  of 
defendant  until  the  termination  of  the  contract  on  which 
suit  was  brought.  It  further  appears  that  on  November 
6th,  1871,  a  provisional  contract  was  entered  into  by  James 
McHenry,  purporting  to  act  for  plaintiff,  and  Leonard  J, 
Woodman,  purporting  to  act  for  and  on  behalf  of  the  exec- 
utive committee  of  the  Atlantic  and  Great  Western  Railroad 
Company,  by  the  terms  of  which  the  plaintiff  agreed  to 
supply  to  the  defendant,  and  the  defendant  to  receive,  at  an 
agreed  monthly  rental  for  the  period  of  seven  years  from 
January  1st,  1872,  the  rolling  stock  mentioned  in  a  schedule 
thereto  annexed. 

"  On  the  19th  day  of  July,  1872,  this  contract,  with  a 
certain  modification,  was  ratified  and  adopted  by  the  plaint- 
iff's board  of  directors,  and  on  August  2d,  1872,  was,  as 
modified,  adopted  and  confirmed  by  the  defendant's  board 
of  directors.  It  further  appears  that  at  the  meeting  of  the 
defendant's  board  at  which  said  contract  was  ratified  and 
confirmed,  only  eight  of  the  thirteen  members  were  present, 
two  of  whom,  McClellan  and  Hodgkins,  were  the  directors 
of  the  plaintiff. 

"•The  question  presented  by  the  record  arises  upon  the 
exception  to  the  charge  of  the  court  upon  the  point  of  the 
defendant's  right  to  avoid  the  contract  upon  which  the  action 
was  founded.  The  rule  that  an  agent  or  trustee,  in  matters 
touching  his  agency  or  pertaining  to  his  trust,  cannot  bind 
the  principal  or  cestui  que  trust,  without  his  consent,  by  a 
contract  in  which  the  former  is  adversely  interested,  rests 
upon  a  very  satisfactory  foundation,  and  is  supported  by  a 
great  weight  of  authority  (Wade  v.  Pettibone,  11  Ohio  57  ; 
Morison  v.  Thompson,  L.  R.  9  Q.  B.  480 ;  1  Lead.  Cas.  in 
Eq.  210). 

"In  Story  on  Agency  §  210,  the  rule  is  said  to  be  founded 
*upon  the  plain  and  obvious  consideration  that  the  prin- 
cipal bargains,  in  the  employment,  for  the  exercise  of  the 
disinterested  skill,  diligence  and  zeal  of  the  agent  for  his 
own  exclusive  benefit.    It  is  a  confidence  necessarily  re- 
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posed  in  the  agent,  that  he  will  act  with  a  sole  regard  to 
the  interest  of  his  principal  as  far  as  he  lawfully  may.* 
And  in  2  Kent's  Com.  618,  the  same  principle  is  asserted 
and  in  the  following  language :  *  An  agent  acting  as  such 
cannot  take  upon  himself  at  the  same  time  an  incompatible 
duty.  He  cannot  have  an  adverse  interest  or  employment. 
He  cannot  be  both  a  buyer  and  seller,  for  this  would  expose 
his  fiduciary  trust  to  abuse  and  fraud.9  In  Bennett,  ex  parte 
(10  Ves.  393),  Lord  Eldon,  commenting  on  a  sale  of  the 
trust  property  to  the  trustee,  stated  the  reason  of  the  rule 
denying  the  right  of  the  trustee  to  buy  the  trust  property 
.to  be,  '  That  it  would  not  be  safe,  with  reference  to  the 
administration  of  justice  in  the  general  affairs  of  the  trust, 
that  a  trustee  should  be  permitted  to  purchase ;  for  human 
infirmity  will,  in  a  very  few  instances,  permit  a  man  to  exert 
against  himself  that  prudence  which  a  vendor  ought  to 
exert  in  order  to  sell  to  the  best  advantage,  and  which  a 
purchaser  is  at  liberty  to  exert  for  himself,  in  order  to  pur- 
chase at  the  lowest  price.  The  rule  which  prevents  the 
agent  or  trustee  from  acting  for  himself,  in  a  matter  where 
his  interest  would  conflict  with  his  duty,  also  prevents  him 
from  acting  for  another  whose  interest  is  adverse  to  that  of 
the  principal ;  and  in  all  cases  where,  without  the  assent 
of  the  principal,  the  agent  has  assumed  to  act  in  such  double 
capacity,  the  principal  may  void  the  transaction  at  his  elec- 
tion. No  question  of  its  fairness  or  unfairness  can  be 
raised.  The  law  holds  it  constructively  fraudulent  and 
voidable  at  the  election  of  the  principal '  (Aberdeen  R.  Co. 
v.  Blaikie,  1  Macq.  H.  L.  Cas.  461 ;  The  York  Bid's.  Co.  v. 
Mackenzie,  3  Paton  H.  L.  378 ;  Bispham's  Princ.  Eq.  106 ; 
18  Ohio  St.  182). 

"But  does  the  present  case  fall  within  the  operation  of 
this  principle  ?  The  right  to  avoid  the  contract  because  the 
agent  has  a  personal  interest  in  its  subject  matter  adverse 
to  that  of  the  principal,  or  has  assumed  an  incompatible 
duty,  is  one  arising  in  equity  for  the  principal's  protection. 
He  may  avail  himself  of  the  right  to  avoid  the  contract,  or 
he  may  waive  it,  at  his  option.     That  the  agent  may  repre- 
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sent  two  persons,  with  their  assent,  in  a  transaction  relating 
to  or  embracing  a  subject  matter  respecting  which  their 
interests  may  be  adverse  or  conflicting,  admits  of  no  doubt. 
In  The  Adams  Mining  Co.  v.  Senter  (26  Mich.  73),  upon  the 
question  how  far  the  double  agency  of  one  affected  his  rela- 
tion to  his  employer  or  third  persons,  it  was  held  that  where 
the  same  person  is  made  the  agent  of  two  mining  corpora- 
tions in  the  same  vicinity,  and  it  becomes  necessary  for  one 
to  deal  with  the  other,  he  must  be  presumed  to  have  the 
same  power  to  act  for  both  that  he  would  be  possessed  of  if 
there  were  two  agents  acting  separately,  and  may  dispose 
of  the  property  in  the  same  way ;  and  such  double  authority 
would  dispense  with  such  formalities  as  could  not  be  com- 
plied with,  where  one  man  acts  for  both  companies.  The 
court,  in  announcing  its  opinion,  says:  'The  authority  of 
agents,  where  no  law  is  violated,  is  as  large  as  their  em- 
ployers choose  to  make  it.  There  are  multitudes  of  cases 
where  the  same  person  acts  under  power  from  different  prin- 
cipals in  their  mutual  transactions.  Every  survey  of  boun- 
daries by  a  surveyor  jointly  agreed  upon  would  come 
within  similar  difficulties.  There  can  be  no  presumption 
that  the  agent  of  two  parties  will  deal  unfairly  with  either.' 

"  So,  where  the  subsequent  assent  is  given  to  the  acts  of 
the  agent,  the  same  result  follows;  that  is,  if  the  principal, 
with  full  knowledge  of  all  the  facts  affecting  his  rights,  rati- 
fies the  acts  of  his  agent,  the  right  to  avoid  the  contract  or 
transaction  is  gone." 

The  learned  court  then  points  out  that  dissent  must  be 
made  within  a  reasonable  time,  and  that  a  principal  who  has 
an  option  to  avoid  or  stand  by  the  contract  of  his  agent,  is 
not  permitted  to  wait  the  issue  of  events  and  then  adopt  or 
reject  the  contract  as  he  may  think  most  for  his  interest, 
and  that  an  acceptance  of  the  benefits  of  a  transaction  im- 
poses the  obligation  to  assume  its  burdens,  and  operates  to 
confirm  it  as  a  whole ;  but  that  if  the  contract  in  question 
was  absolutely  void  because  agents  in  common  of  the  two 
corporations  participated  in  making  it,  there  could  be  no 
ratification  by  acquiescence.     The  learned  court  then  calls 
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attention  to  the  fact  that  at  common  law  a  contract  be- 
tween two  corporations,  having  common  directors,  made  by 
their  respective  boards,  or  between  a  corporation  and  an 
individual  director,  or  a  firm  of  which  he  is  a  member,  is 
valid,  and  cites  the  cases  of  Foster  v.  The  Oxford  £c.  R-  Co. 
(supra) ;  Ernst  v.  Nichols  (6  H.  L.  Cas.  401);  and  Mur- 
ray's JSzWs  Case  (5  De  Gex,  MacN.  &  G.  746).  This  is  un- 
doubtedly the  rule  at  common  law,  but  it  is  equally  well 
settled  in  equity  that  all  such  contracts  are  voidable  at  the 
option  of  the  corporation.  The  learned  court  then  argues 
that,  conceding  the  contract  was  voidable  in  equity  at  the 
election  of  the  company,  for  the  want  of  the  presence  at 
that  meeting  of  a  quorum  of  directors  who  were  not  direct- 
ors of  the  plaintiff,  that  uit  nevertheless  appeared  that  the 
board  was  composed  of  thirteen  persons,  a  clear  majority  of 
whom  were  affected  with  no  incapacity  to  act  for  the  best 
interests  of  the  company,  and  who  sustained  no  fiduciary 
relation  to  the  plaintiff  whatever.  This  majority  possessed 
ample  power  to  restrain  and  control  the  action  of  the 
minority,  and,  if  the  contract  was  voidable  at  the  option  of 
the '  company,  it  had  full  power  to  express  the  company's 
election  if  it  saw  fit  to  avoid  the  contract.  The  fact  that 
one  of  the  persons  composing  this  majority  might  vote 
with  those  who  were  members  of  both  boards,  and  thereby 
create  a  majority  in  favor  of  the  contract,  would  in  no  wise 
affect  the  validity  of  the  transaction,  nor  relieve  the  board 
from  the  duty  to  move  in  the  matter  if  they  desired  the 
company's  escape  from  liability. 

"  We  have  not,  upon  the  most  diligent  research,  been  able 
to  find  a  case  holding  a  contract  made  between  two  corpora- 
tions by  their  respective  boards  of  directors  invalid  or  void- 
able at  the  election  of  one  of  the  parties  thereto,  from  the 
mere  circumstance  that  a  minority  of  its  board  of  directors 
are  also  directors  of  the  other  company.  Nor  do  we  think 
such  a  rule  ought  to  be  adopted.  There  is  no  just  reason 
where  a  quorum  of  directors,  sustaining  no  relation  of  trust 
or  duty  to  the  other  corporation,  are  present,  participating 
in  the  action  of  the  board,  why  such  action  should  not  be 
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binding  upon  the  company,  in  the  absence  of  such  fraud  as 
would  lead  a  court  of  equity  to  undo  or  set  aside  the  trans- 
action. If  the  mere  fact  that  a  minority  of  one  board  are 
members  of  the  other  gives  the  company  an  option  to  avoid 
the  contract,  without  respect  to  its  fairness,  the  same  result 
would  follow  where  such  minority  consists  of  but  one  per- 
son, and  notwithstanding  the  board  might  consist  of  twenty 
or  more.  In  our  judgment,  w,here  a  majority  of  the  board 
are  not  adversely  interested,  and  have  no  adverse  employ- 
ment, the  right  to  avoid  the  contract  or  transaction  does 
not  exist  without  proof  of  fraud  or  unfairness ;  and  hence 
the  fact  that  five  of  the  defendant's  board  of  directors  were 
members  of  the  plaintiff's  board,  whatever  may  have  been  its 
effect  on  the  defendant's  right  to  disaffirm  or  repudiate  the 
contract  if  exercised  within  a  reasonable  time,  did  not  dis- 
able the  defendant  from  subsequently  affirming  the  contract 
if  satisfied  with  its  terms,  or  rejecting  it  if  not,  nor  did  it 
relieve  it  from  the  duty  to  exercise  its  election  to  avoid  or 
rescind  within  a  reasonable  time,  if  not  willing  to  abide  by 
its  terms. 

41  That  it  did  not  do  this,  nor  take  any  steps  towards  dis- 
affirmance, but  continued  to  act  under  it  for  nearly  two 
years  and  a  half,  receiving  the  rolling  stock  for  the  use  of 
which  it  stipulated  and  with  which  it  operated  its  road  for 
the  whole  of  said  period,  making  payments  for  such  in  ac- 
cordance with  the  rate  fixed  by  the  contract,  very  clearly 
appears  from  the  admitted  facts." 

It  will  be  observed  that  no  question  as  to  a  minority  of 
common  directors  was  involved  in  that  case,  and  the  discus- 
sion was  based  entirely  upon  failure  to  repudiate  within  a 
reasonable  time,  and  in  the  discussion  of  the  minority  ques- 
tion the  learned  court  overlooked  the  principle,  which  seems 
to  me  to  be  well  established  by  authority,  as  I  shall  attempt 
to  show  hereafter,  that  the  corporation  is  entitled  to  all  the 
knowledge  and  skill  which  each  and  every  director  can 
bring  to  bear  upon  the  subject  before  the  directors  of  such 
corporation. 

The  court  further  says,  that  "the  instruction  given  by 


Digitized  by  LjOOQIC 


510  COURT  OF  COMMON  PLEAS. 

Metropolitan  Elevated  R.  R.  Co.  v.  Manhattan  Elevated  R.  R.  Co. 

the  court  to  the  jury  as  applied  to  the  undisputed  facts  was 
therefore  erroneous."  Why?  Because  " the  jury  were  told 
that  the  fact  that  the  said  directors  of  the  plaintiff  were  five 
of  the  thirteen  directors  of  the  defendant,  with  the  further 
fact  that  two  of  said  five  were  two  of  the  quorum  of  eight 
directors  of  the  defendant  who  confirmed  the  contract,  ren- 
dered such  contract  in  law  invalid  and  voidable  at  the  elec- 
tion of  the  defendant,  irrespective  of  the  motive  of  the  direct- 
ors participating.  This  was  intended  and  understood  to 
mean  that  such  election  could  then  be  made,  notwithstanding 
the  admitted  facts,  constituting  in  law  a  complete  affirmance 
of  the  contract."  In  other  words,  although  the  contract  was 
voidable  in  equity  for  the  reasons  given  in  the  instruction 
above  stated,  yet  it  not  having  been  repudiated  within  a 
reasonable  time  that  right  had  been  lost.  And  all  that  was 
decided  in  the  above  case  was  that  such  a  contract,  although 
voidable  in  equity,  was  valid  at  law,  and  unless  repudiated 
within  a  reasonable  time  could  be  enforced. 

Attention  is  also  called  to  Ashurst's  Appeal,  (60  Pa.  St. 
290),  in  which  it  is  said : 

"  I  come,  then,  to  consider  the  facts  that  the  purchasers 
were  the  same  persons  as  those  who  as  directors  sold,  and 
as  stockholders  authorized  the  sale.  It  is  often  said,  and 
truly,  that  the  same  persons  cannot  be  both  buyers  and  sell- 
ers in  one  transaction.  They  were  not  strictly  in  this.  All 
the  purchasers  were  not  directors  who  made  the  sale.  But 
I  make  no  account  of  that.  Still,  why  may  not  directors 
of  a  corporation  sell  to  themselves  ?  Each  director  has  an 
interest  distinct  and  antagonistic  to  his  interest  as  a  mere 
man.  There  is  identity  of  person,  but  not  of  interest. 
There  must  be  many  things  which  directors  can  do  for  their 
individual  benefit  which  are  binding  upon  a  corporation  of 
which  they  are  directors.  If  they  have  advanced  money,  I 
cannot  doubt  they  may  pay  themselves  with  corporate  funds. 
If  they  have  become  liable  as  sureties  for  the  corporation, 
they  may  provide  for  their  indemnity.  And  though  ordi- 
narily the  law  frowns  upon  contracts  made  by  them  in  their 
representative  character  with  themselves  as  private  persons, 
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such  contracts  are  not  necessarily  void.  They  are  carefully 
watched,  and  their  fairness  must  be  shown.  But  I  repeat 
the  question,  why  may  not  directors  sell  to  themselves  in 
any  case  ?  It  is  because  of  the  danger  that  the  stockholders 
may  suffer  if  such  sales  be  permitted,  for  want  of  antagon- 
ism between  the  parties  to  the  contract.  But  such  sales  are 
supported  in  equity  where  the  fiduciary  relations  of  the  pur- 
chaser have  ceased  before  the  purchase,  when  the  purchase 
was  made  with  full  consent  of  the  stockholders,  or  where 
stockholders  have  by  their  acquiescence  debarred  themselves 
from  questioning  the  transaction." 

The  doctrine  here  is  again  enunciated  that  such  contracts 
are  valid  in  law,  and  although  voidable  in  equity  may  be 
affirmed  by  actual  ratification  or  acquiescence. 

In  the  case  of  Billy.- The  Western  Union  Tel.  Co.,  the 
same  distinction  is  taken,  and  it  is  nowhere  held  that  such 
a  contract  is  not  voidable  in  equity,  even  if  valid  at  law. 

The  case  of  Booth  v.  Robinson  (55  Md.  419),  it  is  claimed 
also  decides  that  a  contract  is  not  voidable  between  corpora- 
tions because  of  common  directors.  That  case  was  an  action 
brought  by  the  stockholders  of  a  corporation  against  some 
of  its  directors  who  were  common  directors  in  another  cor- 
poration, upon  an  allegation  that  they,  with  an  intent  to 
cripple  the  corporation  in  which  the  plaintiffs  were  stock- 
holders, made  certain  arrangements  with  another  corporation 
in  which  they  were  directors,  and  in  which  the  plaintiffs 
were  not  stockholders.  The  corporations  were  made  parties 
defendant  upon  an  allegation  that  these  directors  had  control 
of  the  corporations,  and  by  means  of  that  control  they  could 
frustrate  and  defeat  any  attempt  to  induce  the  corporation 
to  take  action  for  the  redress  of  the  wrongs  alleged.  The 
court  in  that  case  says : 

"In  these  cases  the  proper  and  primary  party  to  complain 
and  call  the  directors  to  an  account  in  a  court  of  equity 
for  fraud  or  breaches  of  trust  in  the  management  of  the 
affairs  of  the  corporation,  is  the  corporation  itself,  because 
the  duty  is  owing  and  the  wrong  is  done  directly  to  the  cor- 
poration and  only  indirectly  to  the  shareholders ;  and,  there- 
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fore,  to  enable  a  shareholder,  either  for  himself  alone,  or 
for  himself  and  others,  to  maintain  a  bill  against  directors 
for  such  fraud  or  breaches  of  trust,  he  must  allege  and 
show  not  only  the  violations  of  duty  or  breaches  of  trust 
on  the  part  of  the  directors,  but  that  he  as  a  stockholder 
had  been  damnified  thereby,  and  that  the  corporation  has 
failed  or  refused  to  take  the  proper  legal  steps  for  the  re- 
dress of  the  wrong." 

The  nature  of  the  action,  it  will  thus  be  seen  was  entirely 
different  from  that  which  is  now  before  the  court.  It  was 
an  attempt  upon  the  part  of  stockholders  to  assert  their 
individual  rights  independent  of  the  corporation,  upon  the 
ground  of  absolute  fraud  and  mismanagement  of  the  affairs 
of  the  corporation  by  certain  of  its  directors.  The  fact 
that  these  directors  held  also  the  same  offices  in  the  other 
company,  had  nothing  whatever  to  do  with  the  cause  of 
action  involved,  because  independent  of  that  fact  a  cause  of 
action  existed,  if  such  fraud  and  gross  mismanagement  were 
shown.  It  is  clearly  stated  in  that  case  that  the  fraud 
must  be  proven,  and  that  mere  indiscretion,  want  of  skill  or 
deceit  or  mistake  of  judgment  in  the  conduct  of  the  affairs 
of  the  corporation  affords  no  ground  of  personal  liability  on 
the  part  of  directors.  The  court,  therefore,  says  that  two 
directors  representing  both  corporations,  this  fact  alone, 
while  it  should  subject  their  conduct  to  rigid  scrutiny  by 
the  court,  does  not  afford  ground  of  presumption  against  the 
legality  and  fairness  of  the  dealings  and  transactions  between 
the  two  companies.  In  other  words,  that  upon  the  issue  of 
fraud — actual  fraud  and  gross  mismanagement,  the  fact  that 
these  two  directors  had  conflicting  interests  would  be  con- 
sidered in  determining  that  issue,  and  nothing  else  was 
meant  by  the  court  in  the  use  of  this  language.  The  court 
then  goes  on  and  says : 

"  The  two  companies  were  certainly  competent  to  contract 
the  one  with  the  other,  and  the  two.  directors  whose  conduct 
is  in  question  were  interested  in  both  companies,  and  by 
their  relation  to  and  official  position  in  them,  they  owed 
duties  and  were  bound  to  be  faithful  alike  to  both;  there- 
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fore,  while  acting  within  the  scope  of  the  affairs  delegated 
to  them  by  the  stockholders  of  the  corporation,  there  is  no 
presumption  of  illegality  or  unfairness  in  their  dealings  and 
transactions  as  between  the  two  companies.  They  were  the 
chosen  agents  of  both,  and  to  be  successful  in  any  attempt 
to  impeach  the  validity  of  their  acts,  with  a  view  of  making 
them  personally  responsible  either  to  the  corporation  or 
to  the  stockholders,  there  must  be  distinct  charges  of  mis- 
conduct fully  supported  by  proof"  (Adams  Mining  Co. 
v.  Senter,  26  Mich.  78 ;  United  States  Rolling  Stock  Co.  v. 
Atlantic  and  Great  Western  R.  Co.,  34  Ohio  St.  450).  Thus 
it  will  be  seen  that  the  court,  in  the  use  of  this  language, 
had  in  mind  only  the  fact,  that  in  order  to  make  trustees 
personably  responsible,  it  was  necessary  to  prove  actual 
misconduct,  and  that  the  mere  fact  that  some  of  the  direct- 
ors of  the  two  contracting  corporations  were  common 
directors,  did  not  necessarily  establish  that  proposition.  It 
must  be  fully  supported  by  proof.  And  in  support  of  this 
proposition,  are  cited  the  cases  to  which  reference  has  pre- 
viously been  had — the  one  of  which  referred  to  the  fact  that 
an  agent  might  act  for  both  parties  where  his  agency  was 
known  and  his  action  approved,  and  the  other  that  the  mere 
fact  that  two  contracting  corporations  had  common  directors 
did  not  make  their  contract  v6id  in  law  but  simply  voidable 
in  equity,  which  right  might  be  lost  by  lapse  of  time.  The 
court  goes  on  and  says : 

"  This  case  is  altogether  unlike  that  of  a  trusted  agent  or 
director  bargaining  in  a  matter  of  personal  advantage  to 
himself,  individually,  with  the  party  reposing  the  confidence 
in  him,  and  where  it  is  incumbent  on  him  to  show  that  a  fair 
and  reasonable  use  has  been  made  of  that  confidence,  as  in 
the  case  of  The  Hoffman  Steam  Coal  Co.  v.  Cumberland  Coal 
and  Iron  Co.  (16  Md.  456) ;  Cumberland  Coal  and  Iron  Co> 
v.  Parrish  (42  Md.  598) ;  Jackson  v.  Ludeling  (21  Wall. 
616);  and  other  cases  of  that  class  to  which  reference 
might  be  made.  In  that  class  of  cases  the  law  proceeds 
upon  the  principle  of  constructive  fraud  irrespective  of 
fraud  in  fact;  and  hence  the  onus  of  proof  is  upon  the 
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party  seeking  to  maintain  the  transaction.  But  in  a  case 
like  the  present,  where  the  effort  is  to  make  the  defendants 
personally  liable  for  alleged  injuries  occasioned  by  conduct 
wilfully  fraudulent,  in  intent  and  purpose  amounting  to 
breaches  of  trust,  the  proof  in  support  of  the  allegations 
must  be  other  than  mere  constructive  fraud  or  breaches  of 
trust;  there  must  be  affirmative  proof  of  the  misconduct 
charged,  going  to  establish  the  fraud  in  fact." 

Therefore,  all  that  seems  to  be  established  by  the  case 
above  cited  is  that  in  order  to  hold  directors  personally 
responsible,  affirmative  proof  of  fraud,  absolute  fraud,  is 
requisite.  The  power  of  corporations  having  common  direc- 
tors to  loan  and  borrow  money  one  from  the  other,  and  to 
give  and  to  receive  security  therefor,  is  recognized  and 
upheld,  the  court,  however,  not  referring  to  the  fact  that 
such  contracts,  although  voidable  in  equity,  cannot  be  re- 
pudiated without  the  return  of  the  money  borrowed,  and, 
therefore,  the  contract  is  allowed  to  stand,  as  there  can  be 
no  object  in  entertaining  an  action  for  rescission,  the  bor- 
rower having  a  right  upon  tender  of  the  money  received  to 
get  its  securities  back  without  the  intervention  of  a  court 
of  equity,  which  is  all  the  relief  a  court  of  equity  can  give. 

These  cases,  therefore,  cannot  be  held  to  overcome  the 
adjudications  of  our  own  state,  nor  should  they  be  held  to 
have,  in  the  slightest  degree,  shaken  a  principle  so  deeply 
imbedded  in  the  rules  governing  the  action  of  trustees  with 
their  cestuis  que  trust.  In  none  of  the  cases  has  there  been 
any  attempt,  as  far  as  I  have  been  able  to  discover,  to  dis* 
tinguish  between  the  disqualification  of  interest,  as  appli- 
cable to  contracts  between  a  director  and  his  corporation, 
and  such  disqualification  as  applicable  to  contracts  made 
between  two  corporations  having  common  directors,  they 
being  treated  as  resting  upon  the  same  basis.  It  seems  to 
me  that  it  has  been  conclusively  shown  by  the  authorities, 
both  in  England  and  this  state,  that  any  contract  which 
may  be  entered  into  between  a  corporation  with  one  of  its 
directors  is  voidable  at  the  option  of  the  corporation, 
although  it  may  be  entirely  valid  at  law.     The  question  as 
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to  what  the  condition  of  affairs  may  be,  in  case  a  contract  is 
entered  into  between  two  corporations,  one  or  more  of  the 
directors  of  one  of  which  might  have  been  at  the  time  of 
the  contract  a  director  of  the  other,  has  not  been  so  dis- 
tinctly met  or  disposed  of  by  any  adjudications  to  which  I 
have  referred.  But  the  principle  seems  to  me  to  be  the 
same,  as  has  been  already  suggested,  and  the  dangers  to  be 
overcome  and  to  be  met  are  of  an  analogous  character,  and 
the  only  rule  which  can  be  adopted  by  the  court  in  dealing 
with  such  contracts  is  to  apply  that  which  has  always 
obtained  in  the  cases  of  contracts  between  a  director  and 
his  corporation. 

It  may  be  urged  that  the  position  of  a  director  in  a  cor- 
poration does  not  give  him  the  same  degree  of  personal 
interest  in  its  success  as  would  be  the  fact  were  he  simph- 
entering  into  the  contract  to  be  personally  benefited  there- 
by;  that  he  is  one  of  many,  his  interests  are  divided  with 
those  of  the  other  shareholders,  and  his  influence  may  be 
counteracted  by  his  co-directors.  But  the  fact  that  he  has  an 
adverse  interest  to  the  one  or  the  other  of  the  corporations 
is  apparent,  and  that  he  is  attempting  to  serve  two  masters 
is  also  equally  plain.  It  must  necessarily  happen,  according 
to  the  rules  which  have  been  laid  down  by  the  courts  of 
equity  in  reference  to  the  action  of  agents,  that  he  will  in 
nine  cases  out  of  ten  serve  the  interests  of  the  one  principal 
and  betray  those  of  the  other  ;  and  in  order  to  remove  per- 
sons so  situated  from  all  temptation,  in  order  that  there  ma)r 
be  no  uncertainty  in  the  law  in  reference  to  such  contracts, 
courts  of  equity  have  held  that  where  there  is  such  a  con- 
flict of  interests  between  an  individual  and  a  corporation,  or 
between  corporations  having  common  directors,  that  the 
contract  shall  be  voidable  as  matter  of  equity  without  any 
evidence  whatever  of  misconduct  upon  the  part  of  the  agent 
or  director.  If  the  rule  is  to  be  so  far  relaxed  that  common 
directors  may  participate  in  the  contracts  between  corpora- 
tions, or  if  common  directors  may  allow  contracts  to  be 
made  between  the  two  corporations  that  they  represent,  it 
would  present  the  same  field  of  speculation  and  the  same 
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uncertainty  of  result,  for  courts  to  attempt  to  investigate 
the  motives  of  the  common  directors ;  to  determine  the 
influences  which  they  had  upon  their  associates,  or  which 
they  failed  to  exert  upon  their  associates  ;  to  determine  the 
fairness  and  reasonableness  of  the  contract;  to  investigate 
all  the  influences  which  were  at  work  which  led  to  the  enter- 
ing into  the  contract,  which  has  been  so  severely  condemned 
by  the  cases  passing  upon  the  rights  of  cestuis  que  trust  in 
reference  to  contracts  made  by  common  trustees.  Contracts 
of  this  kind  would  be  left  involved  in  a  sea  of  doubt,  and  a 
prediction  as.  to  the  result  of  an  investigation  as  to  their 
fairness  and  honesty  would  be  the  merest  speculation.  It 
was  to  relieve  the  courts  from  such  investigations  and  to  let 
parties  understand  precisely  the  ground  upon  which  they 
stood,  that  the  stringent  rules  in  regard  to  agents  and  prin- 
cipals were  adopted,  and  the  same  reasons  require  that,  in 
order  that  there  may  be  reasonable  certainty  in  reference  to 
the  results  to  be  arrived  at  in  investigating  the  contracts 
between  two  corporations  who  have  common  directors  and 
therefore  conflicting  interests  and  conflicting  duties,  the 
same  rule  must  be  necessarily  adopted,  nameljr,  that  at  the 
option  of  the  cestui  que  trusty  or  of  the  corporation,  such 
contracts  may  be  avoided. 

It  is  urged  against  this  rule  that  if  common  directors  are 
disqualified  from  acting,  so  are  common  shareholders  incom- 
petent to  ratify  agreements  between  their  companies,  and 
that  the  holder  of  one  share  of  stock  in  each  of  the  com- 
panies could  prevent  any  action  at  a  shareholders'  meeting 
relating  to  the  two  companies,  no  matter  how  advantageous 
such  action  might  seem  to  the  holders  of  every  other  share 
of  stock.  I  do  not  say  that  the  disqualification  extends  to 
a  shareholder.  I  can  see  no  reason  why  it  should.  The  dis- 
ability rests  entirely  upon  the  fiduciary  relationship.  A 
shareholder  is  trustee  for  nobody  ;  he  has  only  his  own  in- 
terests to  look  after  as  such  shareholder,  closely  connected 
as  they  undoubtedly  are  in  practice  with  the  interests  of 
the  other  shareholders,  but  he  holds  no  such  fiduciary  rela- 
tion to  the  corporation  as  pertains  to  the  office  of  director, 
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and  I  think  that  it  is  carrying  the  rule  to  a  much  greater 
length  than  the  reasons  which  have  given  it  existence  re- 
quire, and  in  this  respect  the  New  Hampshire  case  of  Pier- 
son  v.  Concord  Railway,  extends  the  disqualification  too 
far  and  beyond  all  reason. 

This  brings  us  to  the  consideration  of  the  question, 
whether  this  infirmity  does  exist  in  the  October  agreements, 
a  number  of  uncommon  directors  sufficient  to  constitute  a 
majority  having  voted  for  them,  even  if  all  of  the  common 
directors  had  voted  no  ?  No  such  question  as  this  was  pre- 
sented in  the  Content  case,  as  it  is  called,  nor  was  the  ques- 
tion of  common  directors  at  all  discussed. 

The  general  tenor  of  all  the  authorities  is,  that  this  fact 
does  not  cure  the  infirmity  in  the  contract.  It  is  true  that 
some  cases,  like  those  above  cited,  may  be  found  where 
such  a  proposition  has  been  stated ;  but  I  can  find  no  adju- 
dication to  that  effect  in  any  case  where  the  question 
was  directly  involved,  and  where  its  discussion  was  neces- 
sary to  the  decision  of  the  case.  The  foundation  of  the 
rule  lies  in  the. fact  that  the  corporation,  as  has  been  be- 
fore stated,  is  entitled  to  all  the  knowledge  and  skill  which 
each  and  every  director  can  bring  to  bear  upon  the  subject 
before  the  directors  of  such  corporation.  This  rule  is 
clearly  recognized  in  respect  to  various  statutory  boards. 
In  order  that  valid  action  may  be  taken  by  such  a  board 
(unless  different  provision  is  made  by  statute),  all  the  mem- 
bers of  the  board  must  meet,  although  a  majority  may  con- 
trol the  action  of  the  board.  The  argument  being,  that  the 
arguments  and  reasoning  of  one  man  of  a  number  may  con- 
vince, and  frequently  have  convinced,  the  minds  of  many 
associates  as  to  the  propriety  or  impropriety  of  contemplated 
action,  and  whose  votes  would  have  undoubtedly  been  just 
the  opposite  of  what  they  were  had  such  member  been  ab- 
sent. This  was  the  point  upon  which'  turned  the  decision 
of  the  case  In  re  East  Norfolk  Tramway  Co.  (L.  R.  5  Ch.  Div. 
963).  There  the  articles  of  association  provided  that  no 
man  should  be  eligible  as  a  director,  unless  he  was  recom- 
mended to  the  shareholders  bjT  the  board  of  directors.    Six 
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out  of  seven  of  the  directors  were  present  at  a  shareholders' 
meeting,  at  which  Mr.  Barber  was  chosen  a  director,  and  it 
was  claimed  that  this  was  a  virtual  "recommending"  of 
him.     Sir  George  J  ESS  el,  Master  of  the  Rolls,  saj-s: 

"  First  of  all,  he  was  not  recommended  by  the  board  of 
directors.  Six  directors  out  of  seven  met  in  a  friendly 
capacity,  and  for  a  different  purpose,  and  such  a  meeting 

does  not  make  them  a  board  of  directors It  by 

no  means  follows  that  if  a  board  meeting  had  been  sum- 
moned, and  the  seventh  had  attended,  the  seven  would  have 
come  to  the  same  conclusion  as  the  six  without  him.  Peo- 
ple are  very  apt  to  change  their  minds  when  they  hear  argu- 
ments  Then   it   might   well  be    that   the   absent 

director'  might  have  known  something  against  the  person 
proposed,  and  that  if  he  had  stated  it  to  the  board  of  direc- 
tors they  would  have  entirely  changed  their  minds." 

Again,  in  The  Aberdeen  Railway  Company  Case,  upon 
this  point,  the  Lord  Chancellor  says  : 

"I  observe  that  Lord  Fullerton  seemed  to  doubt 
whether  the  rule  would  apply  where  the  party  whose  act  or 
contract  is  called  in  question  is  only  one  of  a  body  of  direct- 
ors, not  a  sole  trustee  or  manager. 

"But,  with  all  deference,  this  appears  to  me  to  make  no 
difference.  It  was  Mr.  Blaikie's  duty  to  give  to  his  co- 
directors,  and  through  them  to  the  company,  the  full  benefit 
of  all  the  knowledge  and  skill  which  he  could  bring  to  bear 
on  the  subject.  He  was  bound  to  assist  them  in  getting 
the  articles  contracted  for  at  the  cheapest  possible  rate. 
As  far  as  related  to  the  advice  he  should  give  them,  he  put 
his  interest  in  conflict  with  his  duty,  and  whether  he  was 
the  sole  director,  or  only  one  of  many,  can  make  no  differ- 
ence in  principle." 

In  the  case  of  Tfie  Imperial  Mercantile  Credit  Association 
v.  Coleman  (6  Ch.  App.  Cas.  588),.  this  point  is  also  dis- 
cussed, and  the  Lord  Chancellor  says : 

44  The  ordinary  operation  of  the  rules  of  this  court  lay 
clown  firmly  that  no  director  of  a  company  can,  in  the  ab- 
sence of  any  stipulation  to  the  contrary,  be  allowed  to  be  a 
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partaker  in  any  benefit  whatever  from  any  contract  which 
requires  the  sanction  of  a  board  of  which  he  is  a  member. 
The  reasons  are  given  fully  by  Vice-Chancellor  Knight 
Bruce,  in  Benson  v.  Heathron  (1  Younge  &  C.  326),  cited 
by  the  Vice-Chancellor  in  his  judgment,  and  amount  to  this: 
that  the  company  have  a  right  to  the  services  of  their  direct- 
ors whom  they  remunerate  by  considerable  payments  ;  they 
have  a  right  to  their  entire  services ;  they  have  a  right  to 
the  voice  of  every  director,  and  to  the  advice  of  every 
director  in  giving  his  opinion  upon  matters  which  are 
brought  before  the  board  for  consideration ;  and  the  gen- 
eral rule  that  no  trustee  can  derive  any  benefit  from  deal- 
ing with  those  funds  of  which  he  is  a  trustee,  applies  with 
still  greater  force  to  the  state  of  things  in  which  the  in- 
terest of  the  trustee  deprives  the  company  of  the  benefit  of 
his  advice  and  assistance." 

In  the  case  of  Paine  v.  Irwin  (16  Hun  890),  which  came 
up  on  a  demurrer  before  me,  and  which  was  affirmed  at  the 
General  Term,  this  question  was  distinctly  presented,  and 
in  respect  to  the  trustee  not  having  voted  at  the  meeting 
authorizing  the  contract,  it  was  said : 

"I  have  not  thought  it  necessary  to  discuss  the  question 
as  to  the  defendant's  presence  at  the  meeting  at  which  it 
was  resolved  to  purchase  this  property ;  because  his  pre- 
sence or  absence  at  such  a  meeting  would  in  no  manner 
affect  his  disability  to  deal  with  the  corporation.  This  con- 
fidential relation  existed,  whether  he  was  at  the  meeting 
which  directed  the  purchase  or  not." 

In  the  case  of  Cumberland  Coal  and  Iron  Co.  v.  Sherman 
(80  Barb.  553),  the  court  sets  forth  with  great  clearness 
the  reasons  upon  which  the  rule  is  founded.     It  says : 

"Neither  are  the  duties  or  obligations  of  a  director  or 
trustee  altered  from  the  circumstance  that  he  is  one  of  a 
number  of  directors  or  trustees,  and  that  this  circumstance 
diminishes  his  responsibility,  or  relieves  him  from  any  in- 
capacity to  deal  with  the  property  of  his  cestui  que  trust. 
The  same  principles  apply  to  him  as  one  of  a  number  as  if 
he  was  acting  as  a  sole  trustee.    It  is  not  doubted  that  it 
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has  been  shown  that  the  relation  of  the  director  to  the 
stockholders  is  the  same  as  that  of  the  agent  to  his  prin- 
cipal, the  trustee  to  his  cestui  que  trust;   and  out  of  the 

identity  of  these  relations  necessarily  springs the 

same  policy  of  the  law. 

"  In  the  language  of  the  plaintiff's  counsel,  it  is  justly 
said:  'Whether  it  be  a  director  dealing  with  the  board  of 
which  he  is  a  member,  or  a  trustee  dealing  with  his  co- 
trustees and  himself,  the  real  party  in  interest,  the  prin- 
cipal, is  absent,  the  watchful  and  effective  self-interest  of 
the  director  or  trustee  seeking  a  bargain  is  not  counter- 
acted by  the  equally  watchful  and  effective  self-interest  of 
the  other  party,  who  is  there  only  by  his  representatives ; 
and  the  wise  policy  of  the  law  treats  all  such  cases  as  that 
of  a  trustee  dealing  with  himself.' 

"  The  number  of  directors  or  trustees  does  not  lessen  the 
danger,  or  insure  security  that  the  interests  of  the  cestui 
que  trust  will  be  protected.  The  moment  the  directors 
permit  one  or  more  of  their  number  to  deal  with  the  prop- 
erty of  the  stockholders,  they  surrender  their  own  inde- 
pendence and  self  control.  If  five  directors  permit  the 
sixth  to  purchase  the  property  intrusted  to  their  care,  the 
same  thing  must  be  done  with  the  others  if  they  desire  it. 
Increase  of  the  number  of  the  agents  in  no  degree  dimin- 
ishes the  danger  of  unfaithfulness. 

"  WMchcote  v.  Lawrence  (3  Vesey  740),  was  a  case  of 
several  trustees.  In  this  case  Lord  Loughborough  says : 
6  There  was  more  opportunity  for  that  species  of  manage- 
ment which  does  not  betray  itself  much  in  the  conduct  and 
language  of  the  party,  when  several  trustees  are  acting 
together.  I  am  sorry  to  say  there  is  greater  negligence 
where  there  is  a  number  of  trustees.' " 

The  fact  of  the  importance  of  individual  influence  was 
recognized  in  the  judiciary  amendment  to  the  constitution, 
wherein  it  was  provided  that  a  judge  could  not  sit  in  an 
appellate  court  in  review  of  his  own  decision,  although  he 
might  be  only  one  of  seven  composing  the  court. 

In  Duryea  v.  Traphagen  (84  N.  Y.  652),  a  judgment  of 
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the  General  Term  was  reversed  on  the  ground  that  Judge 
Brady  improperly  sat  in  review  of  his  own  decision, 
although  he  was  only  one  of  the  three  judges  in  the  Gen- 
eral Term,  and  Judges  Davis  and  Barrett  (the  other 
judges  present),  constituted  a  good  court. 

In  Regina  v.  Justices  (6  Adol.  &  Ell.  N.  S.  753),  it  was 
held  that  the  fact  that  an  interested  magistrate  sat  in  court, 
vitiated  the  decision,  even  when  there  was  a  majority  in 
favor  of  the  decision  without  counting  his  vote. 

Lord  Denman  says : 

"  It  is  contended  that,  as  the  majority,  without  reckon- 
ing his  vote,  was  in  favor  of  the  confirmation,  the  order  is 
not  vitiated.  But  after  making  every  possible  deduction 
from  the  strength  of  my  opinion,  in  deference  to  that  of  my 
brother  Patteson,  still,  in  my  judgment,  a  decision  is 
vitiated  by  any  one  interested  person  taking  part  in  it. 
We  cannot  enter  into  an  analysis  of  the  different  motives 
which  may  have  produced  the  decision ;  it  is  enough  to  say 
that  a  single  interested  person  has  formed  part  of  the 
court." 

Patteson,  J.  — u  I  suppose  that,  in  Regina  v.  The  Chel- 
tenham Commissioners  (1  Q.  B.  467),  I  was  not  satisfied 
that  the  interference  of  a  single  interested  party  was  suffi- 
cient to  invalidate  the  decision ;  in  fact,  the  interference 
of  the  interested  parties  did  there  turn  the  majority ;  and  I 
suppose  that  I  was  satisfied  with  limiting  my  decision  to 
that  ground.  But,  on  consideration,  I  think  this  is  un- 
sound ;  I  think  that  it  is  very  dangerous  to  allow  an  inter- 
ested person  to  join,  whether  the  majority  turn  on  his  vote 
or  not.  The  magistrates  discuss  the  question  among  them- 
selves; an<J.  it  is  impossible  to  say  what  effect  that  dis- 
cussion may  have  on  the  decision.  The  real  question  is, 
has  an  interested  person  taken  any  part  at  all  ?  " 

Coleridge,  J. — "I  will  merely  add,  as  I  was  not  present 
at  the  decision  of  Regina  v.  The  Cheltenham  Commissioners 
(1  Q.  B.  467),  that  I  agree  in  the  view  now  taken  by  my 
Lord  and  my  brother  Patteson".  Whether  there  is  a 
properly  constituted  court,  is  a  question  which  must  be 
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prior  to  the  decision.  My  brother  Patteson  does  not 
appear  to  have  differed  very  decidedly,  in  Regina  v.  The 
Cheltenham  Commissioners,  from  our  present  view ;  he  there 
intimates  that  a  magistrate  who  knows  that  he  is  inter- 
ested, and  still  takes  part  in  the  discussion,  is  not  justified 
in  saying  that,  because  so  many  other  magistrates  were 
present,  he  could  not  have  influenced  the  decision." 

Wightmak,  J. — "  I  agree,  and  I  meant,  in  Regina  v.  The 
Cheltenham  Commissioners,  to  rest  upon  the  principle  on 
which  we  are  now  deciding;  that  we  cannot  enter  into  a 
discussion  as  to  the  extent  of  the  influence  exercised  by  the 
interested  party." 

In  our  own  courts,  the  disqualification  of  interest  is  as 
strictly  upheld.  A  judge,  the  holder  of  one  share  of  stock 
out  of  one  million  shares  in  a  corporation,  is  just  as  certainly 
disqualified  to  sit  in  a  cause  in  which  that  corporation  is 
interested  as  though  he  held  one  thousand  shares.  It  is  not 
the  amount  of  the  interest  which  works  the  disqualification; 
it  is  the  existence  of  any  interest,  however  slight. 

The  rule,  therefore,  seems  to  be  clearly  established  that 
the  question  of  minority  cannot  be  considered  in  determin- 
ing the  right  in  equity  to  avoid  a  contract.  The  presence 
of  one  disqualified  director  is  just  as  fatal  to  action  which 
cannot  be  repudiated  as  the  existence  of  a  dozen.  It  being 
impossible  to  ascertain  the  amount  of  influence  which  each 
director  exerts,  or  which  he  fails  to  exert  in  opposition  to 
action  in  which  he  is  interested,  the  only  rule  which  can  be 
adopted  or  which  can  be  applied  with  any  certainty  is,  that 
if  there  is  even  one  director  who  is  disqualified,  the  whole 
action  of  the  board  is  subject  to  repudiation. 

But  it  is  urged  that  the  Metropolitan  shareholders  knew 
that  at  the  time  Messrs.  Garrison,  Navarro  and  Porter  were 
elected  directors  of  the  Metropolitan  company  they  were 
also  directors  of  the  Manhattan  company. 

I  have  been  unable  to  find  proof  of  any  such  knowledge, 
but  if  they  had,  I  do  not  see  how  it  can  affect  the  question 
under  consideration. 

There  is  no  proof  that  the  shareholders  of  the  Metropol- 
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itan  company  had  any  reason  to  suppose  that  any  new 
agreements  were  to  be  made  between  the  Metropolitan  and 
the  Manhattan  companies,  by  which  virtually  a  new  lease 
was  to  be  made.  There  is  nothing  to  show  that  such  share- 
holders in  any  degree  contemplated  the  making  by  this 
board  of  permanent  changes  in  the  terms  and  conditions  by 
which  the  Manhattan  company  was  to  hold  their  property. 
If  the  shareholders,  knowing  that  new  arrangements  would 
have  to  be  made  between  the  Manhattan  company  and  the 
Metropolitan  company,  had  elected  directors,  some  of  whom 
they  knew  to  be  directors  of  the  Manhattan  company,  then 
the  case  presented  would  have  been  similar  to  those  cited. 
But  this  element  of  knowledge  upon  the  part  of  the  share* 
holders  of  the  Metropolitan  company  that  the  lease  was  to 
be  substantially  altered  to  the  advantage  of  the  Manhattan 
company,  is  entirely  absent  in  the  case  at  bar.  They  knew 
nothing  of  it.  They  elected  a  board  simply  to  manage  the 
affairs  of  the  Metropolitan  company  under  the  lease,  affairs 
which  were  of  the  most  limited  nature,  and  not  to  radically 
change  the  whole  basis  upon  which  the  shareholders  had 
assented  to  the  lease  to  the  Manhattan  company.  After  the 
leases  were  made,  then  all  antagonism  of  interest  between 
the  companies  had  ceased,  no  more  contracts  or  agreements 
were  to  be  made  between  them,  and  common  directors  were, 
therefore,  entirely  proper.  But  when  unexpected  contin- 
gencies arose,  by  which  the  sharp  conflict  of  interest  which 
existed  before  the  leases  was  revived,  a  state  of  affairs  was 
presented  which  had  not  been  anticipated  by  the  sharehold- 
ers ;  and  it  is  fair  to  assume,  if  they  had  been  foreseen,  such 
shareholders  would  have  preferred  directors  who  had  no  di- 
vided allegiance,  and  whose  sole  interest  would  have  been 
to  maintain  the  rights  of  their  company.  In  order  that  an 
agent  or  trustee  may  act  for  two  principals,  the  principals 
must  each  know  not  only  that  he  is  the  agent  of  each,  but 
also  that  action  by  the  agent  is  contemplated,  in  which  such 
agent  is  to  represent  the  hostile  interests  of  both  principals, 
aud  if  such  knowledge  is  not  shown  the  principal  may  repu- 
diate.    None  of  the  cases  have  gone  further  than  this. 
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I  have,  therefore,  been  led  to  the  conclusion  that  the  di- 
rectors had  no  power  to  modify  the  leases  of  May  20th, 
1879,  in  the  manner  that  they  did  by  the  October  agree- 
ments, without  the  assent  of  the  stockholders ;  and  that  even 
if  they  had  such  power,  the  presence  of  directors  in  the 
Metropolitan  board,  who  were  also  directors  of  the  Manhat- 
tan company  at  the  time  of  the  adoption  of  these  October 
agreements,  gave  either  company  the  right,  in  equity,  to 
repudiate  those  contracts  within  a  reasonable  time,  although 
the  contracts  may  have  been  perfectly  valid  at  law. 

The  Metropolitan  company  certainly  did  repudiate  these 
agreements  within  a  reasonable  time,  having  commenced  this 
action  within  one  month  after  the  shareholders  of  that  com- 
pany had  an  opportunity  to  elect  a  new  board  of  directors, 
who  could  take  action  in  the  matter. 

The  plaintiff,  therefore,  is  entitled  to  a  judgment  relieving 
all  the  parties  in  this  action  from  the  October  agreements, 
upon  making  such  restitution  as  is  suggested  in  a  former 
portion  of  this  opinion. 

It  has  been  said  that  this  conclusion,  if  reached,  would 
cause  great  confusion  and  conflict  of  interest  among  a  vast 
number  of  railroads  in  this  country,  so  many  of  whom  have 
common  directors  and  also  traffic  arrangements  with  each 
other.  This  evil  is  not  so  great  by  any  means  as  has  been  de- 
picted. Agreements  of  this  character  are  not  void,  but  simply 
voidable,  and  if  the  corporation  wishes  to  avoid  them,  as  has 
been  shown,  it  must  act  within  a  reasonable  time.  If  the 
shareholders  are  dissatisfied  with  the  acts  of  their  directors, 
they  must  repudiate  them  within  a  reasonable  time,  which 
in  most  cases  would  be  held  to  mean  at  the  next  meeting 
for  the  election  of  directors,  when  they  can  elect  a  new 
board,  who  can  take  the  necessary  action  to  annul  the  void- 
able contract ;  and  it  must,  therefore,  be  the  dissatisfaction 
of  the  majority  of  the  shareholders,  and  not  that  of  a  minor- 
ity, which  can  calf  the  power  into  operation.  If  the  share- 
holders renew  the  terms  of  office  of  the  directors  who  have 
made  the  voidable  contract,  or  if  they  take  no  action  show- 
ing plainly  their  dissent,  the  contract  will  become  binding 
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by  acquiescence.  As  in  most  corporations  boards  of  direct- 
ors are  elected  by  the  shareholders  annually,  the  right  to 
annul  can  seldom  exist  for  more  than  one  year.  Thus  it 
will  be  seen  that  there  can  be  but  few  dhses  in  which  the 
decision  of  these  questions  can  affect  past  action,  whatever 
influence  it  may  have  in  shaping  the  proceedings  of  trading 
corporations  hereafter. 

Although  it  is  not  necessary  for  me  to  decide  the  question 
of  fact,  in  reference  to  Mr.  Stout's  vote,  in  view  of  the  con- 
clusion to  which  I  have  come  above,  yet,  in  order  that,  if  I 
should  have  been  mistaken  in  my  view,  the  whole  case  may 
be  disposed  of  by  the  appellate  court,  I  will  briefly  state 
why  I  shall  find  that  Mr.  Stout  voted  in  the  affirmative  on 
the  22d  of  October,  at  the  meeting  of  the  board  of  directors 
of  the  Metropolitan  company ;  and,  for  the  purposes  of  this 
question,  I  am  willing  to  concede  that  every  director  pres- 
ent supposed  that  he  voted  no. 

I  am  satisfied  from  the  evidence  that  not  one  of  the  mem- 
bers of  the  board  present  at  that  meeting  remembers  the 
physical  fact  of  hearing  Mr.. Stout's  voice. when  he  voted.  I 
do  not  think  Mr.  Stout  himself  recollects  the  precise  act  of 
voting.  It  is  not  a  circumstance  which  he  would  be  likely 
to  recollect.  It  was  at  the  time,  probably,  not  thought  of 
much  consequence  how  he  voted.  He  was,  if  he  voted  with 
Mr.  Kneeland,  in  a  hopeless  .minority,  and  he  undoubtedly 
thought  it  was  not  of  much. consequence  how  he  voted,  as 
is  shown  by  his  action  at  the  next  meeting  on  the  24th  of 
October.  The  minutes  record  his  vote  as  in  the  affirmative, 
and  at  the  next  meeting  of  .the  board,  held  two  days  after, 
when  these  agreements  are  being  canvassed  and  all  sorts  of 
motives  impugned  to  their  supporters,  .  these  minutes, '  in 
which  his  vote  is  recorded  in  the  affirmative,  are  read  in  his 
presence,  and  that  of  Mr.  Kneeland,  the  latter  of  whom  had 
voted  "no,"  and  they  are  approved  unanimously.  It  is  not 
claimed  that  he  or  anybody  else  then  voted  no.  .  It  seems 
to  me  that  after  Mr.  Stout  has  allowed  those  minutes  to  be 
approved,  it  is  too  late  for  him.no w  to  say  that  they  are  incor- 
rect.  He  has  voted  that  they  are  correct.    There  is  no  claim 
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that  the  minutes  of  the  meeting  of  October  24th  are  incor- 
rect. They  state  the  true  facts,  and  it  seems  to  me,  un- 
der these  circumstances,  that  it  would  take  not  only  more 
than  two,  but  rooA  than  half  a  dozen  witnesses  to  prove  the 
record  of  that  vote  false,  the  party  himself  having  voted  it 
correct. 

I  am  referred  by  the  counsel  for  the  plaintiff  to  the  case 
of  Hun  v.  Gary  (59  How.  Pr.  426,  430),  as  to  the  effect  of 
a  record  of  a  vote  in  the  minutes  of  a  board.  The  learned 
justice  who  wrote  the  opinion  in  that  case  fell  into  an  error 
as  to  the  effect  of  the  testimony  of  a  party.  In  that  case 
one  of  the  questions  submitted  to  the  jury  was,  whether 
the  defendant  Smith  was  present  at  a  meeting  of  directors. 
The  court  says : 

"  There  was  no  evidence,  other  than  the  minutes,  of  his 
attendance  at  the  meeting  which  authorized  the  purchase- 
He,  himself,  denied  such  attendance  in  the  most  positive 
terms,  and  asserted  his  entire  ignorance  of  the  transaction 
until  after  it  was  closed.  We  think  this  entitled  Mr.  Smith 
to  a  dismissal  of  the  complaint.  There  was  no  conflict  of 
evidence  and  nothing  to  go  to  the  jury.  If  the  secretary 
or  any  one  else  had  testified  to  Mr.  Smith's  attendance,  that, 
of  course,  would  have  involved  a  conflict.  But  the  prima 
facie  case  made  by  the  secretary's  unsworn  declaration 
contained  in  the  minutes  was  absolutely  overthrown  by  Mr. 
Smith's  testimony ;  that  is,  unless  such  testimony  is  to  be 
disregarded.  But  it  cannot  be  disregarded  by  either  court 
or  jury,  for  it  was  not  impaired  on  cross-examination,  nor 
was  Mr.  Smith's  credibility  in  anywise  impeached  or  af- 
fected." 

There  is  no  such  rule  governing  the  evidence  of  a  party. 
The  evidence  of  a  party  may  be  disregarded  by  a  jury  or  a 
court  trying  questions  of  fact,  although  it  may  in  no  wise 
be  impeached  or  affected ;  a  different  rule  obtaining,  how- 
ever, in  respect  to  the  evidence  of  disinterested  witnesses 
(Lesser  v.  Wander,  9  Daly  70 ;  Nicholson  v.  Connor,  8  Daly 
212;   ffltvood  v.  Western   Union   Tel   Co.,  45  N.  Y.  549; 
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Sodge  v.  City  of  Buffalo^  1  Abb.  N.  C.  356 ;  Kavanctgh  v. 
Wilson,  70  N.  Y.  129). 

But  in  the  case  at  bar,  we  have  the  positive  evidence  that 
Mr.  Stout  was  present  at  the  meeting  of  October  24th,  and 
that  the  minutes  of  the  previous  meeting  were  read  in  his 
presence  and  his  hearing,  and  that  such  minutes  were 
approved  without  any  dissent  whatever. 

If  the  records  of  the  proceedings  of  corporations  are  to 
be  thus  lightly  regarded,  then  no  man  can  be  safe  in  dealing 
with  a  corporation.  It  is  impossible  for  a  stranger  to  prove 
anything  about  the  minutes ;  and  to  say  that  they  can  be 
impeached  after  they  have  been  regularly  approved,  by  the 
testimony  of  the  very  men  who  sat  by  and  allowed  their 
approval,  would  be  opening  the  door  wide  for  the  gravest 
perjury  and  fraud. 

In  the  case  of  Ashurst  v.  Mason  (L.  R.  20,  Eq.Cas.  225), 
Vice  Chancellor  Bacon  says : 

"It  would  be  in  the  highest  degree  dangerous  to  permit 
directors  or  other  persons  having  the  management  of  com- 
panies to  say,  when  any  particular  incident  arises  or  there 
comes  to  be  a  pinch  upon  it,  i  At  that  moment  my  thoughts 
were  elsewhere !  I  did  not  hear  it !  in  fact  I  was  thinking 
of  something  else ! ' " 

Stout  heard  and  approved,  and  now  he  cannot  be  allowed 
to  say  that  he  did  not. 

Therefore,  notwithstanding  the  fact  that  the  learned 
counsel  for  the  plaintiff  believes  it  to  be  impossible  for  the 
court,  on  the  evidence,  to  find  that  Mr.  Stout  voted  aye,  I 
must  find,  according  to  every  rule  of  evidence,  and  accord- 
ing to  my  own  conviction,  founded  upon  the  evidence,  that 
he  did  vote  "Aye."  Mr.  Stout's  excuse  that  he  was  not 
permitted  to  see  the  minute  books,  is  too  flimsy  to  need  much 
comment.  He  did  not  try  to  see  them,  and,  as  far  as  I 
know,  there  was  no  reason  why  he  should  have  done  so. 
Even  if  his  vote  was  wrongly  recorded,  if  his  evidence  is  to 
be  believed,  he  had  no  reason  to  suspect  it.  His  lame 
attempt  to  find  what  he  believed  to  be  a  necessary  excuse 
for  not  examining  the  books,  showed  a  disposition  to  rely, 
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where  he  deemed  it  important,  upon  the  imagination  rather 
than  upon  the  recollection. 

The  enormous  length  of  this  opinion  certainly  needs  some 
apology ;  but  I  have  in  vain  endeavored  to  condense  it.  It 
has  frequently  been  necessary  to  make  long  quotations  from 
cases  cited,  because  it  seemed  impossible  otherwise  to  pre- 
sent the  precise  attitude  of  the  court  toward  the  subject 
under  discussion. 

I  have  deemed  it  proper,  in  view  of  the  large  interests 
involved,  and  the  magnitude  of  the  questions  to  be  disposed 
of,  and  the  divergent  views  entertained  by  the  eminent 
counsel  engaged  in  the  cause,  to  consider  all  the  questions 
involved  at  much  greater  length  than  was,  perhaps,  neces- 
sar}',  because  I  did  not  desire  that  there  should  be  any  mis- 
understanding as  to  the  grounds  upon  which  my  decision 
was  based. 

After  a  most  laborious  and  critical  examination  of  all  the 
principles  and  authorities  to  which  my  attention  has  been 
called,  or  which  I  could  find,  I  have  satisfied  my  own  mind, 
that  the  conclusions  at  which  I  have  arrived,  are  those 
which  must  be  reached  by  every  impartial  mind,  upon  a 
careful  examination  of  the  questions  involved  in  this  action, 
and  that  they  best  accord  with  those  great  principles- of 
equity,  by  which  the  injustice  and  hardships  of  the  strict 
letter  of  the  law  are  remedied.* 

*  No  appeal  was  taken  from  this  decision.  All  the  parties  in  interest 
accepted  it  as  a  correct  exposition  of  the  law;  their  various  rights  were 
adjusted  in  accordance  with  it,  and  the  suit  was  settled. 
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William    J.    Bannerman,  Respondent,    against   J.    E. 
Quackenbush  et  al.y  Appellants, 

(Decided  March  13th,  1885.) 

A  father  and  his  son  were  copartners  under  a  firm  name  composed  of  the 
name  of  the  father  with" &  Son"  added.  In  the  summons  and  com- 
plaint in  an  action  against  them  as  such  copartners,  their  firm  name  only 
was  given  as  the  defendants  in  the  title  of  the  action.  The  father  alone 
appeared  and  answered.  Held,  that  plaintiff  might  properly  he  allowed, 
at  the  trial,  to  amend  the  title  of  the  action  by  striking  out  the  words 
"  &  Son,"  and  inserting  4n  lieu  thereof  the  name  of  the  son. 

Defendants,  desiring  to  purchase  from  a  certain  company  goods  of  its  own 
manufacture,  bought  a  promissory  note  made  by  the  company,  and  past 
due,  paying  for  it  an  amount  much  less  than  the  face,  intending  to  use 
such  note  in  paying  for  the  goods;  and  after  some  negotiations  as  to 
terms,  ordered  the  goods  from  the  company,  promising  to  pay  cash  for 
them  in  a  few  days  after  their  delivery.  The  company  had  not  the  goods 
on  hand,  having  previously  sold  its  stock  of  them  to  plaintiff;  but  he, 
having  been  advised  of  defendants9  order,  had  agreed  with  the  company 
to  fill  it  and  pay  the  company  a  commission  thereon,  but  was  unwilling 
to  give  any  time.  The  company,  however,  delivered  the  goods  of  plaintiff 
to  the  defendants,  pursuant  to  their  order,  with  a  bill  for  them  in  the 
name  of  the  company.  The  next  day  an  offer  was  made  by  defendants  to 
pay  the  price  to  the  company,  in  part  by  the  overdue  note  of  the  company 
held  by  defendants,  and  the  remainder  in  cash ;  which  was  refused  by 
the  company.  Held,  that,  plaintiff  having  enabled  the  company  to  sell 
and  deliver  the  goods  to  defendants  as  its  own,  the  company  was  not  to 
be  regarded  as  a  mere  broker  to  sell  the  goods,  but  as  a  factor;  and  that 
as  defendants  did  not  know,  when  they  made  the  purchase,  that  the 
company  was  not  the  owner,  and  there  was  nothing  to  put  them  upon 
inquiry,  they  had  the  right  to  regard  the  company  as  the  principal 
in  the  transaction,  and  they  were  therefore  entitled  to  set  off  the  note 
against  the  price  of  the  goods  in  an  action  by  plaintiff,  in  which  he  did 
not  seek  a  rescission  of  the  sale,  but  merely  the  recovery  of  the  price. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Marine  Court  of  the  City  of  New  York  affirming  a  judg- 
ment of  that  court  entered  upon  the  verdict  of  a  jury  and 
an  order  denying  a  motion  for  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

jtf.  L.  Hollhter^  for  appellants. — The  court  erred  in  per- 
Vol.  XL— 34 
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mitting  the  amendment  at  the  trial  inserting  the  name  of 
Abraham  Quackenbush,  He  was  not  named  in  the  sum- 
mons and  complaint  as  defendant.  A  supplemental  sum- 
mons was  not  issued  against  him,  and  the  court  obtained  no 
jurisdiction  over  him  by  his  presence  in  the  court  room 
(Code  Civ.  Pro.  §§  451^452,  453:  Ebbett%  v.  Martins,  19 
Hun  294;  Webster  v.  Bond,  9  Hun  437;  Town  of  Hancock 
v.  First  National  Bank  of  Oxford,  93  N.  Y.  82 ;  Gardener 
v.  Kraft,  52  How.  Pr.  499 ;  Crandall  v.  Beach,  7  How.  Pr. 
271). 

The  court  erred  in  charging  that  notice  given  to  the 
defendants  after  the  delivery  of  the  goods  to  them  would 
be  sufficient  to  defeat  their  offset.  The  delivery  was  un- 
conditional, and  passed  the  title  to  defendants,  who  then 
became  liable  on  the  contract.  A  notice  given  subsequently 
thereto,  whether  given  the  next  day  or  the  next  week,  could 
not  affect  the  rights  and  equities  already  accrued  (1  Chitty 
Contr.,  11th  Am.  Ed.  306 ;  Pratt  v.  Collins,  20  Hun  126 ; 
Keator  v.  Smith,  15  Week.  Dig.  64).  A  principal  can 
enforce  a  contract  made  by  his  agent  in  his  own  name  only 
subject  to  the  equities  existing  in  favor  of  the  other  party 
to  the  contract  against  the  agent  (Dunning  v.  Egberts, 
35  Barb.  463 ;  Elwell  v.  Chamberlin,  31  N.  Y.  611).  Suing 
for  the  price  of  the  goods  is  a  ratification  of  the  contract 
of  sale  as  made  by  the  agent  (Morris  v.  Rerford,  18  N.  Y. 
552;  Murray  v.  Bininger,  3  Keyes,  107;  Craig  v.  Ward, 
Id.  387 ;  Moller  v.  Tuska,  87  N.  Y.  166 ;  Ahem  v.  Good- 
speed,  72  N.  Y.  108). 

The  defendants  having  no  notice  or  knowledge  that  the 
Renz  Hardware  Company  was  the  agent  of  or  acting  in  the 
sale  for  another,  are  entitled  to  offset  their  claim  against 
the  company  in  this  action  by  its  principal  for  the  price  of 
the  goods  purchased  (Tainter  v.  Prendergast,  3  Hill  72  ; 
Van  Lien  v.  Byrnes,  1  Hilt.  133 ;  Hbgan  v.  Shorb,  24  Wend. 
458;  Pratt  v.  Collins,  20  Hun  126;  Wright  v.  Cabot,  89 
N.  Y.  570 ;  Dunning  v.  Roberts,  35  Barb.  463 ;  Wharton 
Agency  §  465 ;  Story  Agency  §  390 ;  Benj.  Sales,  1st  Am. 
Ed.  643,  §  745). 
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Edgar  J".  Phillips  for  respondent. — The  granting  of  the 
amendment  was  discretionary.  Defendant  was  not  misled. 
The  amendment  was  in  furtherance  of  justice  (Veeder  v. 
Cooley,  2  Hun  76).  The  agreement  to  pay  cash  and  the 
refusal  after  delivery,  showed  a  preconcerted  design  to 
obtain  possession  of  the  shears  without  paying  for  them, 
and  that  a  fraud  was  iutended  (Kinzey  v.  Leggett,  71 
N.  Y.  393). 

If  the  Renz  company  was  plaintiff's  factor,  the  recovery 
was  proper,  and  if  it  was  merely  the  agent  of  plaintiff,  the 
same  rules,  or  rules  less  favorable  to  defendants,  will  apply. 
The  factors'  act  was  passed  to  aid  purchasers,  and  if  the 
Renz  Company  was  an  agent  only,  the  aid  given  by  the 
factors'  act  is  withdrawn. 

Defendants  did  not  pay  money  in  any  way,  either  to  the 
factor  or  to  the  original  owner  of  the  note,  on  the  faith  of 
the  possession  by  the  factor.  The  defendants  must  have  ad- 
vanced money  on  the  faith  of  the  possession  by  the  factor 
(First  Nat.  Bank  of  Toledo  v.  Shaw,  61  N.  Y.  301 ;  How- 
land  v.  Woodruff,  60  N.  Y.  79).  A  purchase  without 
notice  of  plaintiff's  claim  alone,  would  not  protect  the  de- 
fendants. Something  more  than  a  good  consideration  is 
necessary  to  shield  them  as  against  the  claim  of  plaint- 
iff. The  consideration  must  be  valuable  and  actually 
paid,  and  without  notice.  A  transfer  of  the  goods  to  a 
bona  fide  creditor  of  factor  or  agent  in  payment  of  a 
pre-existing  debt  does  not  constitute  the  creditor  a  bona 
fide  purchaser  for  a  valuable  consideration  (  Weaver  v.  Bar- 
den,  49  N.  Y.  291,  292 ;  Barnard  v.  Campbell,  55  N.  Y. 
463).  Notice  of  plaintiffs  claim  after  the  delivery  of  the 
goods  was  sufficient  (Tourville  v.  Nash,  3  P.  Wm.  306 ; 
Story  v.  Windsor,  2  Atk.  630 ;  cited  and  approved  in 
Weaver  v.  Barden,  49  N.  Y.  291).  The  possession  of  mer- 
chandise by  a  factor  requisite  to  enable  the  factor  to  pledge 
the  goods  is  the  actual  and  not  a  constructive  possession 
(Rowland  v.  Woodruff,  60  N.  Y.  83).  The  fact  that  the 
Renz  company  sent  a  bill  in  its  own  name  to  defendants 
does  not  alter  the  case.     Defendants  were  advised  of  the 
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true  situation.  Even  were  defendants  bona  fide  holders, 
plaintiff  could  recover  (Kinzey  v.  Leggett,  71  N.  Y.  395). 
It  is  doubtful  if  defendants  were  entitled  to  succeed  even 
had  they  paid  value,  the  Renz  company  having  neither  the 
possession  of  the  goods  nor  indicia  of  ownership  (Barnard 
v.  Campbell,  55  N.  Y.  463). 

An  undisclosed  principal  may  recover  from  third  person 
proceeds  of  sale  by  agent,  which  at  the  time  of  being  noti- 
fied of  principal's  ownership  still  remains  in  his  hands 
(Wright  v.  Cabot,  47  N.  Y.  Super.  Ct.  229). 

Charles  P.  Daly,  Chief  Justice. — The  court  had  juris- 
diction to  allow  the  words  u  &  Son  "  to  be  stricken  from  the 
title,  and  to  direct  that  the  name  of  Abraham  Quacken- 
bush  be  inserted  instead. 

The  action  was  brought  against  the  defendants  as  copart- 
ners; and  where  that  is  the  case  the  Code  provides,  §  1932, 
that  if  the  summons  is  served  upon  one  or  more,  but  not 
upon  all  the  defendants,  the  plaintiff  may  proceed  against 
the  defendant  or  defendants  served,  unless  the  court  shall 
otherwise  direct ;  and  if  he  recovers,  may  take  final  judg- 
ment against  all  the  defendants  jointly  indebted;  upon 
which  judgment,  the  execution  issues  in  form  against  all 
the  defendants — §§  1934, 1935— but  is  not  enforced  against 
a  defendant  who  has  not  been  served  with  the  summons, 
except  that  it  can  be  collected  out  of  property  jointly  owned 
by  him  with  a  defendant  who  has  been  served. 

The  answer  in  this  action  is  by  J.  E.  Quackenbush,  one 
of  the  partners,  from  which  it  may  be  assumed  that  he  was 
the  only  one  served  in  the  action;  and  the  amendment 
appears  to  have  been  made  for  the  purpose  of  having  the 
name  of  both  partners  inserted  in  the  summons  and  com- 
plaint, instead  of  J.  E.  Quackenbush  &  Son,  as  it  was  in 
the  summons  and  complaint;  which  amendment  may  be 
made  under  §  451 ;  and  which,  in  fact,  the  court  under  the 
Code  must,  when  the  true  name  becomes  known,  order  to  be 
made,  upon  such  notice  and  such  terms  as  it  may  prescribe. 

The  cases  to  which  the  counsel  for  the  appellants  refer, 
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are  cases  where  a  new  defendant  is  sought  to  be  brought  in, 
merely  by  an  amendment,  which  can  be  done  only  by  the 
service  upon  him  of  a  supplemental  summons ;  or,  in  other 
words,  where  defendants  are  attempted  to  be  added  without 
the  service  of  process,  by  simply  amending  the  pleadings ; 
which  cannot  be  done.  Such  was  not  the  nature  of  the 
amendment  here.  It  did  not  and  could  not  authorize  an 
individual  judgment  against  Abraham  Quackenbush,  the 
judgment  in  the  action  being  one  that  could  be  collected 
only  out  of  property  jointly  owned  by  him  and  the  partner 
who  had  been  served. 

Before  passing  upon  the  exception  taken  to  the  judge's 
charge,  it  will  be  necessary  to  consider  the  case  presented 
by  the  evidence. 

It  appeared  that  the  firm  of  J.  E.  Quackenbush  &  Son, 
who  are  hardware  merchants,  had  an  order  from  Italy  for 
300  shears,  an  article  manufactured  by  the  Renz  Hardware 
Company,  a  manufacturing  company  at  Bridgeport,  Con- 
necticut, having  an  office  for  the  transaction  of  business  in 
this  city.  The  defendants  sent  a  letter  to  the  company's  office, 
asking  at  what  price  they  would  supply  the  quantity  of  shears 
wanted,  payment  to  be  made  in  ten  days.  The  treasurer  of 
the  company,  A.  Kaufman,  replied  by  a  letter  giving  what  he 
called  the  company's  "  bottom  prices  " ;  and  stating  that  they 
did  not  object  to  the  payment  in  ten  days.  This  was  followed 
by  further  correspondence,  until  finally  J.  E.  Quackenbush 
&  Son  sent  a  letter  stating  that  the  company  might  furnish 
the  shears  required  at  the  company's  prices ;  and  the  com- 
pany, on  January  26th,  1883,  delivered  the  shears  at  the 
etore  of  J.  E.  Quackenbush  &  Son,  with  a  bill  made  out  in  the 
name  of  the  Renz  Hardware  Company,  in  which  it  is  stated 
that  the  articles,  which  are  enumerated  in  the  bill,  were  sold 
to  J.  E.  Quackenbush  &  Son,  "terms  cash,  within  ten  days 
from  date."  This  is  the  transaction  as  it  appears  by  the 
documentary  evidence,  that  is,  the  letters  between  vendor 
and  vendee,  and  the  bill  delivered  with  the  goods ;  and  it 
agrees  with  the  other  evidence  given  by  the  defendants.  But 
the  account  of  the  transaction  given  by  the  plaintiff's  wit- 
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ness,  Schram,  conflicts  with  this  documentary  evidence. 
He  testifies  that  on  January  25th,  1883,  the  day  before  the 
goods  were  delivered,  he  went  to  the  defendants'  store, 
where  he  saw  Abraham  Quackenbush,  the  son,  and  told  him 
that  the  company  could  not  give  ten  days  time ;  that  the 
defendants  could  have  the  shears,  but  not  without  cash  upon 
delivery ;  that  Abraham  Quackenbush  said  that  they  could 
not  do  that;  that  the  shears  were  for  export;  that  he  did 
not  want  to  pay  the  money  before  he  got  it  from  his  cus- 
tomer, and  to  send  the  goods  to  them  on  Thursdaj^;  that 
they  would  then  send  the  bill  to  the  office  of  the  company 
and  have  it  signed,  and  on  Saturday  forenoon  they  would 
go  to  their  bank  and  get  the  money ;  and  that  the  company 
might  send  up  about  noon  on  that  day  and  get  a  check  for 
the  amount  of  the  bill.  The  bill  delivered  on  the  following 
day  with  the  goods,  however,  states  the  terms  to  be  cash 
"  within  ten  days  from  date ; "  and  whether  the  terms  of  the 
sale  were  cash  on  delivery,  modified  by  an  understanding 
that  payment  might  be  made  the  day  after  the  delivery, 
or  the  terms  were  cash  within  ten  days,  as  stated  in  the  bill 
of  parcels,  was  a  question  for  the  jury.  Whatever  may 
have  been  the  fact  in  this  respect,  it  appears  that  before 
making  the  purchase,  Abraham  Quackenbush  bought  for 
$100,  of  one  W.  F.  Swords,  of  Connecticut,  a  promissory 
note  of  the  company  for  $467.51,  given  by  the  company  to 
Swords  for  goods  received,  and  which  note  when  purchased 
by  Quackenbush  was  past  due,  and  had  been  protested 
for  non-payment.  Quackenbush  testified  that  he  bought 
the  note  for  $100,  intending  to  use  it  in  payment  of  the  bill 
for  the  shears,  thinking,  as  he  said,  that  "if  he  could  make 
any  money  by  it,  well  and  good  " ;  that  his  object  in  buying 
the  shears  was  that  "he  had  a  place  to  put  them,"  and  that 
if  he  had  not  "  known  where  to  place  them,"  he  would 
"  have  bought  neither  them  nor  the  note." 

On  the  morning  after  the  delivery  of  the  goods,  the  at- 
torney of  the  defendants  went  to  the  office  of  the  company, 
and  seeing  the  treasurer,  told  him  that  he  came  to  pay  the 
defendants9  bill,  and  offered  in  payment  of  it  the  $467 .50 
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note  and  the  residue  of  the  amount  in  cash.  The  treasurer 
refused  to  take  the  note,  said  that  the  goods  did  not  belong 
to  him  and  that  he  wanted  the  cash  as  had  been  agreed 
upon.  The  treasurer,  as  the  attorney  testified,  was  very 
angry  ;  declared  that  it  was  substantially  a  fraud,  and  spoke 
of  an  arrest,  and  about  an  hour  after  he  sent  Schram,  the 
clerk,  to  the  defendant  with  a  bill  for  the  shears,  made  out 
in  the  name  of  the  Renz  Hardware  Company,  but  having  at 
the  end  of  it  a  direction  to  the  defendants  to  pay  the  amount 
to  the  plaintiff.  Schram  saw  the  elder  member  of  the  firm 
of  J.  E.  Quackenbush,  and  presented  the  bill  to  him,  who 
said  :  "  We  have  made  payment  in  another  way  before  this." 
Schram  said  that  they  knew  that,  but  that  they  did  not  want 
to  receive  the  note  in  payment  of  the  goods ;  that  they 
wanted  cash  ;  stating  that  the  goods  belonged  to  the  plaint- 
iff. Schram  said  something  further  about  an  arrest,  to 
which  Quackenbush  replied :  "  Well,  go  ahead,  we  are  pre- 
pared." 

These  300  shears  formed  part  of  1000  shears  which  the 
plaintiff,  about  ten  months  before,  had  bought  of  the  Renz 
Hardware  Company,  who  were  the  manufacturers  of  them. 
There  was  no  question  in  the  case  as  to  the  integrity  of  the 
purchase.  The  1000  shears  were  delivered  to  the  plaintiff 
at  his  place  of  business  in  Brooklyn,  who  gave  his  checks 
for  them,  which  checks,  it  was  shown,  had  been  paid.  When 
the  Renz  Hardware  Company  received  the  order  for  the 
goods,  they  inquired  of  the  plaintiff  if  he  had  them  on 
hand,  advising  him  of  the  order  they  had  received,  and  he 
replied  that  he  would  fill  the  order  and  pay  the  company  a 
commission  upon  the  sale,  but  that  he  did  not  want  to  give 
any  time.  And  it  further  appeared  that  the  goods  were 
taken  from  the  Renz  Hardware  Company's  office  in  this 
city,  when  they  were  delivered  to  the  defendants. 

Upon  this  state  of  facts,  the  judge  charged  the  jury  that, 
if  they  found  that  the  plaintiff  owned  the  property,  but  the 
defendants  had  no  notice  whatever  of  the  fact,  but  acted  in 
good  faith,  without  knowledge  or  notice  of  the  plaintiffs 
title,  or  of  any  circumstance  calculated  to  put  them  upon 
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inquiry,  the  jury  should  allow,  as  an  offset  to  the  plaintiff's 
claim,  the  note  for  $467.51  with  interest,  and  render  a  ver- 
dict for  the  plaintiff  for  the  balance  then  remaining ;  and  in 
concluding  his  charge,  finally  instructed  the  jury  as  follows: 
"If  the  defendant,  J.  E.  Quackenbush,  had  knowledge,  on 
the  day  he  received  the  goods  or  the  day  following,  that  the 
goods  belonged  to  the  plaintiff,  and  not  to  the  Renz  Manu- 
facturing Company,  he  might  have  said :  '  If  that  be  so,  the 
plaintiff  may  come  and  take  his  goods  away ;  I  don't  want 
them  ;  I  bought  them  supposing  they  belonged  to  the  Renz 
Manufacturing  Company,  against  whom  I  have  an  offset.9 
If,  however,  the  defendant  did  not  see  fit  to  exercise  his 
legal  rights,  and  with  knowledge  and  notice  that  the  prop- 
erty was  the  plaintiff's,  and  the  defendant  had  it  in  his  power, 
at  the  time,  to  return  the  property,  he  is  liable  for  the  con- 
tract price ; "  to  which  part  of  the  charge  the  defendant  ex- 
cepted. 

It  is  a  well  settled  rule,  that  where  a  factor  sells  goods  as 
his  own,  and  the  buyer,  having  no  knowledge  4hat  he  is 
acting  as  a  factor,  has  a  right  to  assume  that  he  is  the  owner, 
such  a  buyer,  in  an  action  brought  by  the  principal  for 
the  price,  may  set  off  any  demand  which  he  has  against  the 
factor.  In  the  earliest  reported  case  in  which  this  rule  is 
found,  Babone  v.  Williams  (7  T.  R.  360,  note  a),  it  is  thus 
broadly  stated  by  Lord  Mansfield  :  u  Where  a  factor  acting 
for  a  principal,  but  concealing  the  principal,  delivers  goods 
in  his  own  name,  the  person  contracting  with  him  has  a 
right  to  consider  him,  to  all  intents  and  purposes,  as  the 
principal,  and  though  the  real  principal  may  appear  and 
bring  an  action  upon  that  contract  against  the  purchaser  of 
the  goods,  yet  the  purchaser  may  set  off  any  claim  he  may 
have  against  the  factor  in  answer  to  the  demand  of  the 
principal." 

Paley  says  that  this  rule  "  is  built  upon  the  principle 
that,  where  the  buyer  has  been  led  to  contract  under  the 
impression  that  his  contract  is  with  one  person,  he  cannot 
afterwards  be  defrauded  of  the  right  which  he  has  against 


Digitized  by  LjOOQIC 


NEW  YORK— MARCH,  1885.  587 

Bannerman  v.  Quackenbush. 

that  person  by  the  introduction  of  a  third,  to  whom  he  was 
a  stranger"  (Paley  on  Principal  &  Agent,  by  Lloyd,  327). 

Story  declares  that  the  ground  of  this  doctrine  "un- 
doubtedly is  that  where  any  person  holds  himself  out  as 
a  principal,  with  the  consent  of  the  owner,  third  persons  who 
deal  with  him  bond  fide,  are  entitled  to  all  the  rights  which 
they  would  have  if  he  were  the  real  principal "  (Story  on 
Agency,  2d  Am.  ed.  §  890).  And  Justice  Chambers,  in 
Houghton  v.  Mathews  (3  Bos.  &  P.  490),  and  Chief  Justice 
Nelson  in  Mitchel  v.  Bristol  (10  Wend.  495),  approve  of 
the  reason  which  is  given  for  the  rule  in  Cullen's  Bankrupt 
Laws,  that  the  parties,  by  their  conduct,  having  enabled 
their  agent  to  gain  credit,  as  the  sole  owner,  and  the  buyer 
having  contracted  with  him  bond  fide  in  that  character,  they 
cannot  recover  against  the  buyer  without  allowing  him  the 
same  advantages  and  equities  in  his  defense  that  he  would 
have  had  against  the  agent. 

As  indicated  in  the  statement  of  the  rule,  it  does  not 
apply  where  the  buyer  knows  that  the  seller  is  not  the 
owner ;  or  where  the  circumstances  are  such  as  should  have 
put  him  upon  inquiry,  especially  when  the  facts  might  easily 
have  been  ascertained,  and  he  must  be  regarded  as  negligent 
in  not  making  the  inquiry  (Baring  v.  Corrie,  2  Barn.  &  Aid. 
137 ;  Eastcott  v.  Milward,  7  T.  R.  361,  note  B. ;  Young 
v.  White,  7  Beav.  506;  Mitchel  v.  Bristol,  10  Wend. 
495-6:  Hogan  v.  Shorb,  24  Id.  458);  Bliss  v.  Bliss,  7 
Bosw.  339;  Judson  v.  Stilwell,  24  How.  513).  And  in 
applying  the  rule,  a  distinction  is  recognized  between  a 
factor  and  a  broker ;  because  factors  have  the  possession  of 
goods  upon  which  they  usually  make  advances,  and  having 
a  special  property  in  them,  have  authority  to  sell  them  in 
their  own  name ;  whereas,  the  broker  has  not  the  possession 
of  the  goods,  the  purchaser  is  not  deceived  by  that  circum- 
stance, and  as  the  employment  of  a  broker  gives  him  no 
authority  to  sell  the  goods  as  his  own,  he  cannot  bind  his 
principal  if  he  does  so  "  (Baring  v.  Corrie,  2  Barn.  &  Aid. 
144). 

The  first  question  which  this  case  presents  is,  what  was 
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the  effect  of  the  delivery  of  the  goods  upon  the  representa- 
tion made  to  procure  the  delivery  of  them,  assuming  it  to 
have  been  made  as  stated  by  the  plaintiffs  witness?  This 
question  arose  in  Chapman  v.  Laihrop  (6  Cowen  110), — a 
case  in  many  of  its  features  resembling  the  present  one. 
In  that  case  the  defendant  went  to  the  plaintiff's  store  and 
inquired  for  certain  articles ;  and  being  informed  that  the 
plaintiff  had  them,  the  defendant  requested  that  they  might 
be  put  as  low  as  possible,  as  they  would  pay  for  them  in 
cash ;  upon  which  the  plaintiff  said  that  if  they  were  to  be 
paid  for  in  cash,  he  would  sell  them  as  low  as  he  could ; 
and  upon  the  same  day,  they  were  delivered  to  the  defend- 
ant, who  took  them  to  his  store  upon  carts ;  and  upon  the 
next  day,  the  defendant's  clerk  called  on  the  plaintiff  and 
tendered  a  protested  note  indorsed  by  the  plaintiff  and 
offered  to  pay  the  balance  in  cash.  The  plaintiff  refused 
to  receive  the  note,  and  about  a  fortnight  after  demanded 
the  property,  which  the  defendant  refused  to  deliver. 
The  plaintiff  brought  trover,  and  it  was  decided  that 
the  action  could  not  be  maintained.  The  court  held 
that  if  there  was  a  fair  contract  for  the  goods,  and  they 
were  delivered  to  the  purchaser  without  any  fraudulent 
contrivance  on  his  part  to  obtain  possession,  the  property 
passed,  and  that  the  plaintiffs  remedy  was  an  action  for 
the  price.  Where  the  agreement,  said  Chief  Justice  Sav- 
age, is  to  pay  down  for  goods,  and  the  vendor  delivers 
them  without  actual  payment,  the  vendee  may  avail  himself 
of  any  legal  set-off,  notwithstanding  that  the  agreement 
was  to  pay  ready  money ;  and  there  was  no  fraud,  under 
the  circumstances  above  stated,  in  paying  the  plaintiffs 
with  their  own  paper. 

In  Hogan  v.  Shorb  (24  Wend.  458),  the  action  was 
brought  to  recover  for  goods  sold.  It  appeared  in  this  case, 
that  one  Morris,  who  was  an  agent  of  the  plaintiff,  sold  the 
goods  to  the  defendant,  without  disclosing  the  name  of  his 
principal.  The  sale  was  for  cash  or  for  payment  in  from  2 
to  6  days,  which  was  deemed  a  cash  sale.  Morris,  the  agent* 
had  stopped  payment  20  days  before  the  sale ;  a  fact  that 
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was  notorious ;  and  when  the  sale  was  made  the  defendants 
held  Morris'  note  for  a  larger  amount  than  the  price  of  the 
goods;  but  which  note  had  not  yet  matured.  Morris  called 
twice  upon  the  defendants  for  the  cash,  but  was  told  by  them 
that  they  were  short  of  funds.  About  20  days  after  the 
sale  he  called  again,  when  they  told  him  that  they  thought 
that  he  ought  to  let  the  claim  go  against  his  note  which  was 
then  coming  due.  He  replied  that  he  had  no  right  to  do  so ; 
that  the  goods  were  not  his ;  that  the  owner  lived  in  Balti- 
more, and  that  he  must  get  the  money.  He  testified  further 
that  he  was  a  commission  merchant,  which  was  upon  his 
sign ;  that  if  the  defendants  did  not  know  it,  everyone  else 
did  ;  and  that  he  had  no  doubt  that  they  knew  he  had  stop- 
ped payment  before  the  sale ;  and  evidence  was  given  tend- 
ing to  show  that  the  defendants  made  the  purchase  with 
the  intent  to  set  off  the  note  instead  of  paying  cash  accord- 
ing to  the  contract. 

The  court,  after  a  very  full  review  of  the  decisions  under 
this  rule,  before  stated,  from  the  earliest  report  of  it,  in 
Rabone  v.  Williams  (supra),  held  that,  under  the  circum- 
stances stated,  the  offset  must  be  allowed,  and  the  judg- 
ment in  favor  of  the  plaintiff  was  reversed. 

Bronson,  J.,  who  delivered  the  opinion  of  the  court,  said 
that  it  might  be  an  open  question  whether  the  vendor,  im- 
mediately after  the  deliverj*,  and  when  he  first  discovers 
that  the  vendee  does  not  intend  to  abide  by  his  agreement  to 
pay  cash,  may  not  disaffirm  the  sale,  and  bring  trover  for 
the  goods,  if  they  still  remain  in  the  hands  of  the  vendee ; 
but  that,  whatever  may  be  the  fraud,  if  the  goods  are  actu- 
ally delivered  in  pursuance  of  a  contract  of  sale,  the  vendor 
may  elect  to  affirm  it ;  and  that  he  does  affirm  it,  if  there  be 
any  considerable  delay  in  requiring  a  return  of  the  goods,  after 
discovery  of  the  fraud ;  or  where,  as  was  done  in  that  case, 
he  brings  an  action  for  the  price. 

The  judge  held  further  that  the  fact  that  Morris  was  a 
commission  merchant  had  little  or  no  tendency  to  prove 
notice,  because  he  was  also  a  trader  on  his  own  account; 
that  the  fact  that  he  had  stopped  payment  proved  nothing, 
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because  after  the  happening  of  that  event,  he  would  be  as 
likely  to  sell  his  own  goods  as  he  would  goods  which  a  third 
person  had  previously  intrusted  to  him.  That  the  fact  that 
the  defendants  intended  to  set  off  the  note  which  they  held 
against  him,  tended  to  show  that  they  believed  that  Morris 
was  the  principal ;  for  otherwise,  they  could  hardly  hope  to 
accomplish  their  object.  That  it  made  no  difference  that 
the  defendants  bought  the  goods  from  Morris  for  the  very- 
purpose  of  obtaining  payment  of  their  debt  against  him ; 
and  that,  upon  the  facts  stated,  the  defendants  were  entitled 
to  a  verdict.  He  said  it  would  not  do,  in  such  a  case,  to 
guess  that  the  vendee  had  notice,  but  that  it  must  appear 
from  the  nature  of  the  transaction,  or  by  something  that 
transpired  before  the  contract — or  sale — was  completed,  that 
the  vendee  had  good  reason  to  believe  that  he  was  dealing 
with  an  agent;  and  that,  in  a  commercial  community,  no  rule 
short  of  this  would  afford  sufficient  protection. 

It  appears  to  me  that  these  two  decisions  cover  all  the 
questions  that  arise  upon  the  facts  in  this  case.  The  trans- 
action upon  the  part  of  the  defendants  is  not,  it  is  true,  one 
that  commends  itself  to  the  favorable  consideration  of  the 
court.  The  offset  was  not  one  arising  out  of  any  trans- 
action between  the  defendants  and  the  Renz  Hardware  Com- 
pany, but  the  defendants,  after  they  had  obtained  an  order 
for  a  certain  quantity  of  an  article  which  that  company 
manufactured,  and  from  whom  they  meant  to  purchase  it, 
went  and  bought  the  depreciated  paper  of  the  company,  at 
the  enormous  discount  of  79  per  cent.,  that  they  might  make 
$367  out  of  an  order  for  goods  for  which  they  were  to  pay 
but  $522 ;  and  when  ascertaining,  according  to  plaintiff's 
witness,  that  the  company  would  not,  at  the  price  agreed 
upon,  give  any  time,  but  wanted,  as  the  witness  expressed 
it,  "  spot  cash  payment  upon  delivery,"  the  defendants,  to 
secure  a  delivery,  practiced  the  artifice  of  representing  that 
they  did  not  want  to  pay  cash  until  their  customer  had  paid 
them,  coupled  with  the  promise  that  when  the  bill  of  lading, 
as  I  understand  the  testimony,  was  signed,  they  would  give 
the  company  their  check  for  the  amount  of  the  biil.     But, 
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notwithstanding  these  circumstances,  I  think,  upon  the  au- 
thorities, that  if  the  defendants  had  the  right  to  assume, 
when  they  made  the  contract  for  the  purchase  of  the  goods, 
that  the  company  were  the  owners  of  them,  they  had  the 
right,  in  this  action,  to  set  off  the  note  as  a  valid  demand 
which  they  had  against  the  company. 

It  was  distinctly  held,  as  has  been  stated,  in  Hbganv.  Shorb 
(supra),  that  although  the  buyer,  when  he  agreed  to  pay 
cash,  intended  to  pay  for  the  goods  with  the  note  that  he 
held,  of  the  factor,  that  would  not  affect  his  right  to  set 
it  off  in  the  action  brought  by  the  principal  for  the  price 
of  the  goods,  the  note  being  then  due ;  and  that  this  is  the 
law,  appears  also  by  the  cases  of  Eland  v.  Karr  (1  East 
375)  ;  Comforth  v.  Rivett  (2  Maule  &  Sel.  510)  ;  Lehmere  v. 
Hawkins  (2  Esp.  N.  P.  626)  ;  Downer  v.  Eggleston  (15  Wend. 
51) ;  for  a  set-off  is  a  legal  right,  and  may  be  insisted  upon, 
even  where  an  express  promise  has  been  made  to  relinquish 
it  (Downer  v.  Eggleston,  supra;  Taylor  v.  Okey,  13  Ves.  180). 

One  of  the  early  cases  in  which  a  set-off  of  the  vendor's 
paper  in  an  action  brought  for  the  price  of  the  goods  was 
not  allowed,  Fair  v.  Mclver  (16  East  130),  resembled  the 
present  case,  in  the  feature  that  the  paper  of  the  vendor 
was  obtained  for  the  purpose  of  using  it  in  payment  for  the 
goods  bought ;  but  the  case  is  distinguishable  from  the  pres- 
ent one,  in  the  circumstance  that  the  purchaser  there  was 
not  the  bond  fide  owner  of  the  bill  of  exchange  which  was 
offered  to  the  acceptor  in  payment  for  the  goods  bought,  but 
was  acting  for  the  benefit  of  the  real  owners,  one  of  whom, 
knowing  that  the  vendor  had  not  been  regular  in  his  pay- 
ments, informed  the  defendant  who  made  the  purchase,  that 
he  was  in  doubt  as  to  the  acceptor's  affairs ;  and  upon  his 
solicitation  and  suggestion  the  defendants  undertook  to 
secure  the  payment  of  the  bill,  by  purchasing  goods  of  the 
acceptor,  and  after  the  delivery  of  them,  offering  the  bill  in 
payment,  which  he  refused  to  take.  The  acceptor  shortly 
afterwards  failed ;  and  in  an  action  brought  by  his  assignees 
against  the  defendants  to  recover  for  the  price  of  the  goods, 
it  was  held  that  the  defendants  could  not  set  off  the  bill 
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against  the  acceptor's  assignees,  as  they  were  not  the  hold- 
ers of  it  in  their  own  right ;  but  merely  held  it  as  trustees 
of  the  real  owners.  u  As  such  trustees,"  said  Bayley,  J., 
a  they  could  not  set  it  off  against  a  demand  uptm  them  in 
their  own  right." 

Lord  Ellenbokotjgh  went  beyond  this,  declaring  that 
he  was  not  satisfied  with  the  previous  decision  of  Lord 
Kenyon  in  Eland  v.  Karr  (1  East  375);  that  upon  the 
wile  of  goods  for  ready  money  the  condition  is  performed 
by  offering  in  payment  the  vendor's  own  paper;  but  in  sub- 
sequent cases,  his  view  was  not  concurred  in,  but  that  of  Lord 
Kenyon  was  held  to  be  the  law ;  see  the  cases  in  Hilliard 
Sales  3d  Ed.  239.  Where  the  agreement  is  to  pay  cash,  there 
is  no  reason  why  the  vendor  should  refuse  to  receive  his  own 
paper,  if  it  is  due,  as  equivalent  to  cash ;  and  it  lias  been  so 
held  {Mayer  v.  Nias,  8  Moore  275 ;  1  Bing.  311).  There 
is  not,  in  such  a  case,  that  fraud  which  exists  where  a  con- 
tract is  made  for  the  purchase  of  goods  for  cash,  and  pos- 
session of  them  is  obtained  with  a  preconceived  intention 
not  to  pay  for  them.  What  appears  in  the  present  case  is 
that,  upon  a  sale  of  goods  for  cash,  a  delivery  of  them  was 
obtained  with  a  preconceived  intention  to  pay  for  them  in 
the  depreciated  paper  of  the  vendor  which  had  been 
bought  for  that  purpose;  and  that  does  not  amount  to  a  con- 
version {Mayer  v.  Nias,  8  Moore  275 ;  1  Bing.  311 ;  Kennett 
v.  Robinson,  2  J.  J.  Marsh.  [Ky.]  84 ;  Hilliard  Sales  3d  Lond. 
Ed.  309,  405 ;  Wells  Replevin  349,  551)  ;  for  the  goods  being 
delivered  upon  a  promise  to  pay  the  cash  upon  the  Satur- 
day following,  the  possession,  in  the  first  instance,  was  law- 
ful, and  if  the  plaintiff,  being  the  owner  of  the  goods,  as  he 
had  authorized  the  sale  of  them  only  for  cash,  was  entitled 
to  a  restoration  of  them  on  the  breach  of  that  condition, 
then  a  demand  of  them  of  the  defendants  and  a  refusal  on 
their  part  to  give  them  up,  were  necessary  before  an  action 
could  be  maintained  for  a  conversion,  or  more  properly,  for 
the  wrongful  detention  of  the  goods  {Hall  v.  Robinson,  2 
N.  Y.  295;  Addison  on  Torts  3d.  Ed.  312).  But  there  has 
been  no  demand  for  the  restoration  of  the  goods,  but  a  de- 
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mand  only,  as  in  Chapman  v.  Lathrop  (atfpra),  for  the  pur- 
chase money ;  at  least  there  is  nothing  in  the  evidence  to 
show  that  any  demand  has  ever  been  made  for  the  restora- 
tion of  the  property  by  the  plaintiff  or  by  any  one  on  his 
behalf. 

The  complaint  appears  to  have  been  framed  with  a  view 
of  recovering  as  in  an  action  for  a  tort.  It  first  avers  a  sale 
and  delivery  of  the  goods  for  cash,  payable  the  day  after  the 
delivery;  a  demand  of  payment,  and  a  refusal.  It  then 
avers  that  the  plaintiff  was  induced  to  deliver  the  goods, 
by  deceit,  trick  and  device  practiced  upon  him  by  the 
defendants.  It  sets  forth  the  representations  of  the  defend- 
ants, upon  which  he  was  induced  to  deliver  the  property, 
which,  it  avers,  were  false  and  made  with  the  fraudulent  in- 
tent to  obtain  the  goods  without  paying  for  them,  and  de- 
mands judgment  for  $535  -j^,  which  is  the  price  of  the 
goods  with  interest. 

The  evidence  did  not  sustain  this  complaint;  for  it  was 
not  shown  that  the  representations  were  made  with  a  fraud- 
ulent intent  to  obtain  the  goods  without  paj-ing  for  themi 
but  with  an  intent  to  pay  for  them  chiefly  in  the  protested 
paper  of  the  vendor  and  supposed  owner,  which,  as  I  have 
said,  is  not  a  conversion.  The  complaint  shows  that  the 
possession  which  the  defendants  obtained  was  lawful,  as  it 
avers  delivery  under  an  agreement  to  pay  the  cash  for  them 
upon  the  following  day.  It  avers  a  breach  of  that  payment 
by  a  refusal  to  pay  cash,  and  the  setting  up  of  a  pretended 
claim  as  an  offset  against  the  plaintiff's  bill ;  but  there  is  no 
averment  that  the  plaintiff  had  rescinded  the  contract  or 
demanded  a  return  of  the  property,  and  that  the  defendants 
had  refused  to  restore  it,  which  was  essential  to  sustain  an 
action  for  a  wrongful  detention,  the  taking  having  been 
lawful:  The  only  action  that  was  maintainable,  therefore, 
under  the  complaint,  was  an  action  for  the  sale  and  delivery 
of  the  goods,  and  as  that  affirms  the  contract  of  sale,  the 
right  of  set-off  exists,  unless  the  defendants  knew,  when  they 
made  the  contract,  that  the  Renz  Hardware  Company  were 
not  the  owners  but  were  acting  as  factors  or  the  circumstan- 
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ces  were  such  as  should  have  put  them  upon  inquiry ;  and 
there  was  nothing  in  the  evidence  to  warrant  such  a  finding. 
The  shears  had  been  manufactured  by  the  company,  and  the 
defendants,  therefore,  having  ordered  a  certain  quantity  of 
an  article  of  the  company's  manufacture,  and  the  company 
having,  in  the  correspondence  that  ensued  and  in  a  bill 
delivered  with  the  goods,  acted  as  principals,  the  defendants 
had  a  right  to  assume  that  the  company  was  selling  an 
article  of  which  they  were  the  manufacturers  and  owners. 
The  plaintiff  having,  when  advised  of  the  order,  sent  the 
shears  to  the  company's  place  of  business  in  this  city,  made 
them  his  factors  in  the  sale,  by  delivering  the  goods  into 
their  possession,  thereby  enabling  them  to  sell  and  to 
deliver  them  in  their  own  name.  By  this  he  brought  him- 
self within  the  operation  of  the  rule  referred  to,  for  under 
these  circumstances  the  company  cannot  be  regarded  as 
brokers  employed  to  sell  the  property,  and  having  exceeded 
their  authority  by  selling  it  in  their  own  name. 

There  is  nothing  in  the  case  to  show  that  the  defendants 
had  any  intimation  that  the  shears  belonged  to  the  plaintiff, 
or  that  there  was  anything  that  should  have  put  them  upon 
inquiry ;  and  as  they  had  in  their  possession,  at  the  time  of 
the  sale  and  delivery,  an  indorsed  note  of  the  company 
which  was  past  due,  they  had  the  right,  regarding  the  com- 
pany as  principals  in  the  transaction,  to  tender  it  in  part 
payment,  or  to  set  it  off  in  an  action  brought  for  the  price. 
There  would  be  no  doubt  of  this,  if  the  Renz  Hardware 
Company  were  the  owners  of  the  goods ;  and  it  is  the  same 
where  the  company  acted  as  owners,  and  the  buyers  knew 
them  only  as  such  up  to  the  time  when  their  note  was  offered 
to  them  in  part  payment  for  the  goods.  It  may  be  that  the 
plaintiff  had  the  right  to  rescind  the  sale  under  the  circum- 
stances— a  point  upon  which  I  express  no  opinion — and 
bring  an  action  for  a  conversion  or  wrongful  detention,  on 
the  defendants  refusing  to  give  up  the  property  upon  de- 
mand, when  they  were  advised  of  the  plaintiff's  ownership. 
But  he  has  made  no  such  demand  and  can  maintain  no  such 
action.     The  action  which  he  has  brought  is  maintainable 
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only  as  an  action  for  the  recovery  of  the  contract  price, 
which  necessarily  affirms  the  sale,  and  entitles  the  buyers  to 
their  set-off.  A  demand  is  not  required  where  it  is  apparent 
from  the  conduct  of  the  person  who  has  the  goods  that 
it  would  be  useless,  but  that  does  not  appear  here.  All 
that  appears  is,  that  when  the  company's  clerk  said  to  one 
of  the  defendants  something  about  an  arrest,  he  replied : 
"Well,  go  ahead,  we  are  prepared,"— which  must  be  under- 
stood as  applying  to  the  threatened  arrest,  and  cannot,  as 
matter  of  law,  be  declared  sufficient  to  hold  that  a  demand 
was  unnecessary. 

Upon  this  review  of  the  facts  and  the  law,  it  appears  that 
the  charge  of  the  judge  was  erroneous  in  instructing  the 
jury  that,  if  the  defendants  had  knowledge  or  notice,  on  the 
day  they  received  the  goods  or  on  the  day  following,  that 
the  property  was  the  plaintiffs,  and  that  they  then  had  it  in 
their  power  to  return  it,  that  they  were  liable  for  the  con- 
tract price ;  or,  in  other  words,  that  they  could  not  set  off 
the  note  in  the  action  for  the  price  of  the  goods. 

There  must,  therefore,  if  my  colleagues  concur,  be  a  new 
trial. 

Larremore  and  Van  Hoesen,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 


Richard  Worthington,  Appellant,  against  Mary  T. 
Parker,  Respondent. 

(Decided  March  13th,  1885.) 

Daring  the  term  of  a  lease  hy  defendant  to  plaintiff  of  the  lower  portion 
of  a  building  owned  by  the  former,  it  became  necessary  for  defendant 
to  change  the  place  of  the  pipes  which  conducted  water  from  the  roof  of 
the  building,  and  to  provide  and  put  up  new  pipes  for  that  purpose.  To 
do  this  a  firm  of  tinsmiths  were  employed  and  instructed  on  behalf  of 
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defendant  by  an  agent  having  due  authority  from  defendant  to  do  so, 
whom  the  agent  had  previously  employed  and  considered  to  be  skillful 
workmen  ;  and  one  of  that  firm  personally  supervised  the  work  as  it  was 
done  by  their  workmen,  and,  as  he  testified,  examined  it  when  done.  A 
loose  or  open  joint  was  made  in  the  pipe  where  it  passed  through  a 
wall  of  the  building,  and  was  left  unsoldered  ;  in  consequence  of  which 
rain  water  from  the  roof  ran  through  the  opening  and  down  in  and 
along  the  wall,  and  injured  plaintiff's  goods  in  the  lower  part  of  the 
building.  Beld,  that  defendant  was  liable  to  plaintiff  in  damages  for 
such  injury. 
Defendant  was  not  relieved  from  liability  by  a  clause  in  the  lease  that 
plaintiff  should  not  claim  for  "  damages  caused  by  the  elements,  by  leak- 
ages in  roof  or  piping  ; "  as  the  damages  were  the  result  of  leakage  of 
the  piping  caused,  not  by  the  elements,  but  by  the  negligent  manner  in 
which  the  pipes  had  been  put  together  upon  re-adjusting  them,  after  the 
lease  was  executed  and  plaintiff  was  in  possession. 

Appeal  from  a  judgment  of  this  court  entered  upon  the 
dismissal  of  a  complaint. 

The  facts  are  stated  in  the  opinion. 

James  JR.  Marvin,  for  appellant. — The  affirmative  defense 
set  up  in  the  answer — the  covenant  on  the  part  of  plaintiff 
not  to  make  any  claim  for  damages  caused  by  leakage 
in  the  roof,  etc. — was  property  overruled.  The  alteration 
in  the  pipes  that  caused  the  damage  was  made  after  the 
execution  of  the  lease.  The  parties  are  presumed  to  have 
made  their  contract  with  reference  to  the  building  as  it 
stood  at  the  time  (Liddle  v.  Market  Fire  Ins.  Co.,  4  Bosw. 
179;  Hasbrook  v.  Paddock,  1  Barb.  635-638 ;  Springsteen 
v.  Samson,  32  N.  Y.  703 ;  Bancroft  v.  Winspear,  44  Barb. 
211;  Blossom  v.  Griffin,  13  N.  Y.  569;  56  N.  Y.  420;  1 
Greenleaf  Evid.  §  277). 

The  case  is  not  affected  by  the  fact  that  plaintiff  was 
defendant's  tenant.  He  was  tenant  of  the  lower  floor  and 
basement  only,  the  upper  part,  including  the  roof,  being 
retained  by  the  defendant.  The  lease  was  appealed  to  only 
to  show  that  plaintiff  was  rightfully  in  possession.  The 
position  that  the  defendant  sustained  to  the  plaintiff  was 
not  unlike  that  of  an  adjoining  owner  (JEakin  v.  Brown, 
1  E.  D.  Smith,  36,  44 ;  Stapenhorst  v.  American  Manuf.  Co., 
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46  How.  Pr.  510 ;  Henkel  v.  Murr,  31  Hun  28 ;  Bald  v. 
O'Brien,  17  Week.  Dig.  466 ;  2  Daly  140;  10  Hun  151; 
51  How.  Pr.  500;   56  N.  Y.  420;   18  Week.   Dig.    343; 

1  Daly  178). 

The  doctrine  sic  utere  tuo  ut  alienum  non  laedas,  is 
applicable  to  this  case.  This  principle  may  be  invoked  in 
all  cases  where  the  owner  of  land  allows  water  to  flow  from 
his  own  premises  to  that  of  his  neighbors  and  causes  dam- 
age ;  where  by  an  improper  system  of  drainage,  or  a  failure 
to  keep  drains  in  proper  repair,  water  is  diverted  and  an 
injury  committed,  the  law  holds  the  delinquent  amenable 
(Jutte  v.  Hughes,  67  N.  Y.  267,  273;  15  Barb.  96 ;  4  Lans. 
51;  21  Barb.  409;  3  N.  Y.  463;  2  N.  Y.  159,  163 ;  67  N. 
Y.  204;  35  N.  Y.  520;  4  N.  Y.  199;  37  N.  Y.  318;  12 
N.  Y.  486 ;  92  N.  Y.  10 ;  72  N.  Y.  470). 

The  act  of  defendant  in  the  construction  of  the  pipe  fol- 
lowed by  the  flow  of  water  upon  plaintiff's  premises  was  a 
trespass  (Mairs  v.  Manhattan  Real  Estate  Assoc,  89  N.  Y. 
498 ;  St.  Peter  v.  Benison,  58  N.  Y.  417 ;  Hay  v.  Cohoes  Co., 

2  N.  Y.  169, 163).  The  defendant  is  liable  irrespective  of 
any  question  of  negligence. 

The  court  erred  in  holding  that  Spence  &  Co.,  who  did 
the  work  as  contractors  for  defendant,  were  the  only  parties 
liable,  following  the  cases  of  Blake  v.  Ferris  (5  N.  Y.  48)  ; 
Peck  v.  Mayor  (8  N.  Y.  222) ;  Kelly  v.  Mayor  (11  N.  Y. 
432).  These  cases  have  no  application.  In  a  case  like 
this  the  contractor  is  always  the  agent  of  the  owner,  and 
the  owner  will  be  bound  by  the  agent's  carelessness  and 
negligence,  for  the  reason  that  the  defendant  was  bound  to 
use  her  property  in  such  manner  that  the  plaintiff  could 
sustain  no  injurj\    This  is  the  doctrine  of  sic  utere  tuo,  etc. 

The  removal  of  the  roof  pipes  and  the  construction  of 
others  was  one  from  its  very  character  dangerous  to  the 
plaintiff;  and  the  work,  as  actually  done,  was  a  nuisance 
(Swords  v.  Edgar,  59  N.  Y.  28,  34 ;  Sulsbacher  v.  Dickie, 
51  How.  Pr.  500;  Storrs  v.  City  of  Utica,  17  N.  Y.  104; 
Congreve  v.  Smith,  18  N.  Y.  79 ;  Bruno  v.  City  of  Brooklyn, 
91  N.  Y.  679 ;   Jutte  v.  Hughes,  67  N.  Y.  267 ;   Byrnes  v. 
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City  of  Cohoes,  67  N.  Y.  204 ;  Vogel  v.  The  Mayor,  92  X. 
Y.  10 ;  53  Barb.  629 ;  Burgess  v.  Gray,  1  C.  B.  578 ;  8  Cal. 
49;  89  N.  Y.  498;  Bald  v.  O'Brien,  17  Week.  Dig.  466; 
2  Daly  140;  10  Hun  151;  1  Daly  178;  18  Week.  Dig. 
843 ;  12  N.  Y.  487 ;  3  N.  Y.  468  ;  2  Denio  433  ;  3  Pet.  409 ; 
23  Wend.  334,  458;  12  Wheat.  40;  3  Denio  433). 

It  was  not  requisite,  to  render  defendant  liable,  that  she 
should  have  been  notified  of  the  defects  in  the  work  (36 
N.  Y.  54,  58;  4  Hun  24;  56  Barb.  119;  37  N.  Y.  568;  18 
N.  Y.  784).  The  defendant  was  chargeable  with  knowledge 
of  the  defects  which  a  competent  examination  would  have 
disclosed  ( Vosburgh  v.  Lake  Shore  £c.  R.  B.  Co.,  94  N.  Y. 
374,  381 ;  4  Hun  99 ;  17  N.  Y.  104 ;  59  N.  Y.  500 ;  3  Daly 
65).  The  fact  that  the  injury  occurred  in  the  manner  that 
it  did  is  presumptive  negligence  on  defendant's  part.  If 
the  pipe  had  been  properly  constructed  the  injury  would 
not  have  occurred  (Mullen  v.  St.  John,  57  N.  Y.  567 ;  3 
Man.  &  Gr.  515 ;  6  Barn.  &  Cr.  317 ;  13  Pet.  181).  The 
presumption  would  have  been  sufficient  to  take  the  case  to 
the  jury  without  other  evidence  on  that  question. 

The  dismissal  of  the  complaint  on  the  sole  ground  that 
Spence  &  Co.,  who  did  the  work,  were  the  only  parties 
liable,  and  that  the  defendant  was  not,  was  erroneous. 
Where  the  injury  occurs  after  the  completion  of  the  work 
the  contractor  is  not  liable  to  third  parties  (6  N.  Y.  397  ; 
2  N.  Y.  165 ;  56  N.  Y.  124 ;  51  N.  Y.  194 ;  42  N.  Y.  351 ; 
18  N.  Y.  79).  It  is  only  where  the  act  complained  of  is 
injurious  to  health  or  dangerous  to  life  that  third  parties 
cftn  have  recourse  to  the  contractor,  where  the  injury  hap- 
pens after  the  completion  of  the  work.  The  defendant  was 
bound  to  protect  the  plaintiff  from  injury.  The  employ- 
ment by  her  of  a  contractor  to  do  the  work,  however  skill- 
ful he  may  have  been,  does  not  relieve  her  from  liability 
even  if  the  injury  had  occurred  while  the  work  was  in  pro- 
gress (Shearman  &  R.  on  Negligence,  §  15 ;  3  N.  Y.  469 ; 
2  Exch.  251 ;  6  Hurlst.  &  N.  488;  19  Com.  B.  N.  S.  480 ; 
L.  R.  1  H.  L.  93;  18  N.  Y.  79;  29  N.  Y.  591;  23  Wend. 
846;  15  Watt  230). 
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Where  the  injury  occurs  after  the  completion  of  the 
•work,  the  owner,  and  not  the  contractor  is  liable  for  in- 
juries to  third  parties  {Mayor  of  Albany  v.  Cunliff,  2  N.  Y. 
165 ;  Bailey  v.  Mayor*  3  Denio  433 ;  Congreve  v.  Smith, 
18  N.  Y.  79,  83;  O'Rourke  v.  Hart,  7  Bosw.  511,514; 
Vogel  v.  Mayor,  82  N.  Y.  10 ;  Taylor  Landlord  and  T. 
§  175,  and  cases  cited ;  Shearman  &  R.  Negligence,  §  84, 
and  cases  cited  ;  Smith  v.  Milne,  2  Dow,  290).  The  con- 
tractor is  always  the  agent  of  the  principal  as  to  the  result 
of  the  work. 

John  B.  Whiting,  for  respondent. — The  doctrine  of  re- 
spondeat  superior  applies  to  this  case  and  relieves  the 
defendant  from  liability.  There  was  no  negligence  on  the 
part  of  the  defendant ;  she  did  all  she  could ;  workmen  of 
good  reputation  were  employed,  and  instructions  given 
to  do  the  work  in  the  best  manner.  Neither  she  nor  her 
agents  were  practical  plumbers,  and  they  could  not  point 
out  the  way  in  which  the  work  should  be  done  (See  Devlin 
v.  Smith,  89  N.  Y.  470;  Earl  v.  Beadleston,  42  N.  Y. 
Super.  Ct.  294). 

There  is  a  distinction  between  this  case  and  those  in 
which  defendants  have  been  held  liable  notwithstanding 
the  injury  was  the  result  of  the  act  or  neglect  of  an  inde- 
pendent contractor.  In  cases  against  city  corporations,  it 
has  been  held  that  they  cannot  escape  liability  by  showing 
an  independent  contract  to  have  the  work  performed,  be- 
cause they  owe  a  dut}r  to  the  public  to  see  that  the  streets 
are  kept  clear  and  in  good  condition.  So  in  the  case  of 
Vogel  v.  The  Mayor  (92  N.  Y.  10),  it  was  held  that  the 
work  to  be  done  there  was  in  itself  of  such  a  character  as 
to  be  dangerous,  and  that  consequently  the  defendant  was 
liable  on  thai  ground,  as  well  as  for  having  allowed  the 
work  to  remain  unfinished  for  many  years.  The  distinction 
is  well  stated  in  Burmeister  v.  If.  Y.  Elevated  R.  R.  Co. 
(47  N.  Y.  Super.  Ct.  264).  See  also  King  v.  New  York 
Central,  £c.  R.  R.  Co.  (46  N.  Y.  181) ;  Sulzbacher  v. 
Dickey  (51  How.  Pr.  500)  ;  Parkes  v.  Mayor  (8  N.  Y.  222)  ; 
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Kelly  v.  Mayor  (11  N.  Y.  432)  ;  O'Rourke  v.  Hart  (7  Bosw. 
511,  and  9  Bosw.  301). 

Upon  the  evidence,  Spence  &  Co.  must  be  held  to  be 
independent  contractors.  The  test  is  not  that  there  should 
be  a  formal  written  contract  at  a  specified  price.  In  Devlin 
v.  Smith  (supra)  the  contract  was  verbal.  But  the  test  is, 
were  the  details  and  management  of  the  work  left  with  the 
contractor,  so  that  he  became  responsible  for  it ;  and  were 
the  workmen  who  did  the  work  his  servants  or  those  of  the 
owner? 

An  examination  of  the  cases  in  which  the  principle  sic 
utere  tuo  ut  alienum  nan  laedas  is  applied  will  show  that 
this  case  does  not  fall  under  it.  The  general  principle  is 
undoubted,  that  every  man  must  use  his  own  property  with 
a  due  regard  to  the  rights  of  his  fellow  men,  and  if  injury 
occurs  through  any  misuse  of  his  own  property  he  is  liable ; 
but  in  order  to  hold  a  man  for  injuries,  resulting  without 
any  negligence  on  his  part,  it  is  necessary  that  the  work 
itself  should  be  dangerous  or  unlawful  in  its  character. 
Damages  may  be  recovered  for  injuries  occurring  to  the 
property  of  a  third  person  through  the  unlawful  use  of 
one's  own  property ;  or  by  making  repairs  or  doing  work 
in  its  nature  dangerous,  such  as  blasting  or  putting  on  or 
removing  a  roof;  but  if  the  work  itself  is  lawful,  and  not 
per  se  dangerous,  there  can  be  no  recovery  without  proof 
of  negligence  (Jeffe  v.  Harteau,  66  N.  Y.  398;  Losee  v. 
Buchanan,  51  N.  Y.  476 ;  Livingston  v.  Adams^  8  Cowen 
175). 

The  clause  in  the  lease,  that  the  plaintiff  would  not  make 
any  claim  for  damages  caused  by  leakages  in  the  roof  or 
piping,  etc.,  was  a  complete  defense  to  the  defendant.  Even 
if  the  claim  on  behalf  of  plaintiff  that,  the  accident  having 
occurred  some  time  after  the  alteration  of  *he  pipe,  the 
contractors  were  not  liable,  and  hence  defendant  was,  be 
sound,  yet,  as  the  evidence  shows  that  Spence  &  Co.  put  ia 
a  soldered  pipe,  it  must  be  assumed  that  the  pipe  became 
loose  and  imperfect  after  it  was  put  in ;   and  if  so  there 
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can  be  no  fault  on  the  part  of  the  defendant  and  she  is 
exempted  from  liability  by  the  very  terms  of  the  lease. 

Charles  P.  Daly,  Chief  Justice.  —  The  nonsuit  was 
improperly  granted.  In  discussing  upon  this  appeal  whether 
it  was  or  not,  a  wide  examination  of  cases  was  gone  into, 
upon  the  doctrine  of  respondeat  superior,  and  as  to  the  appli- 
cation of  the  maxim  sic  utere  tuo  ut  alienum  non  laedas  (to 
so  use  your  own  property  as  not  to  injure  the  rights  of 
another),  which  to  a  considerable  extent  was  unnecessary, 
for  the  point  involved  lies  within  a  narrow  compass,  and  is 
settled  by  the  authority  of  adjudged  cases. 

The  defendant  is  the  owner  of  the  building  at  the  south- 
east corner  of  Broadway  and  Ninth  Street,  in  this  city ;  the 
store  of  which  the  plaintiff  rented  from  her  authorized 
agent,  and  in  which  he  keeps  a  bookstore.  During  his  ten- 
ancy, in  consequence  of  a  defect  in  the  pipes  that  conducted 
the  water  from  the  roof  of  the  building,  a  portion  of  the 
water  ran  from  an  opening  in  a  pipe,  through  or  along  the 
face  of  the  wall  and  into  the  plaintiff's  store,  injuring  a  large 
quantity  of  his  books. 

As  the  building  belonged  to  the  defendant,  and  the 
plaintiff  was  a  tenant  of  the  store  only,  the  duty  was  upon 
her  to  keep  the  building  in  ordinary  repairs,  and  it  was  no 
answer  to  the  plaintiffs  claim  to  be  indemnified  for  the 
injury  he  received  from  its  not  being  in  proper  repair,  that 
the  pipes  conducting  the  water  from  the  roof  had  to  be 
shifted,  and  the  injury  arose  from  the  want  of  care  or  skill 
of  the  tinsmith  who  was  employed  by  her  agent  to  do  what 
was  required  in  making  this  alteration  (JPayne  v.  Rogers,  2 
H.  Bl.  350) ;  that  is,  in  his  allowing  an  elbow  to  be  put  upon 
one  of  the  leaders,  which  was  half  an  inch  wider  than  the 
leader  upon  which  it  was  put ;  thus  leaving,  after  the  work 
was  finished,  an  aperture  or  loose  joint  in  the  pipe  through 
which  a  portion  of  the  water  ran  out  and  caused  the  injury, 
whereas,  if  the  aperture  had  been  closed  by  being  properly 
soldered  this  would  not  have  happened,  as  the  whole  of  the 
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water  would  then,  at  the  turn  of  the  elbow,  have  flowed 
down  the  leader  to  its  final  outlet. 

A  real  estate  broker,  William  A.  Griswold,  had,  by  the 
defendant's  authority,  charge  of  the  letting  of  the  building ; 
and  in  respect  to  repairs  or  alterations  in  it,  he  was  allowed 
by  her  to  do  whatever,  in  his  judgment,  he  "thought  neces- 
sary to  be  done,  as  long  as  they  were  small  repairs,*'  and 
had  generally,  as  he  testified,  "  authority  to  preserve  the 
property,  and  to  do  anything  that  was  necessary  in  that 
direction,"  which  he  did  without  consulting  her,  and  paid 
for,  charging  her  with  the  amount  so  paid,  in  the  monthly, 
quarterly  and  semi-annual  statements  that  he  made  to  her. 

As  the  occupant  of  an  adjoining  building,  upon  the  roof 
of  which  the  water  of  a  pipe  or  leader  from  the  defendant's 
building  was  discharged,  was  about  to  build  an  elevator  on 
the  rear  of  this  adjoining  building,  which  would  interfere 
with  the  leader  carrying  the  water  off  the  roof  of  the  de- 
fendant's house,  it  became  necessary  to  remove  that  leader 
farther  away,  so  as  to  clear  the  elevator,  and  to  put  a  leader 
upon  the  southerly  side  of  the  defendant's  building,  by 
which  the  water  would  be  conducted  to  the  rear  of  that 
building.  This  being  explained  to  Griswold,  the  defend- 
ant's agent,  he  instructed  his  partner,  McCreary,  to  direct 
Spence  &  Co.  to  do  the  work  required  by  this  alteration, 
Spence  &  Co.  being  tinsmiths  who  had  previously  worked  for 
Griswold,  whom  he  had  known  for  fourteen  years,  and  con- 
sidered skilful  workmen ;  and  McCreary  so  directed  them, 
telling  them  to  do  the  work  in  the  very  best  manner.  He 
described  to  them  the  manner  in  which  the  leader  was  to  be 
let  out,  how  to  put  it  in  and  solder  it ;  that  the  pipe  was  to 
be  changed  that  ran  through  the  fire-wall,  and  then  a  leader 
was  to  be  run  along  the  wall  to  the  rear  of  the  building  to 
carry  the  water  off,  which  made  it  necessary  to  connect  the 
leader  that  came  through  the  wall,  which  was  a  3J  inch 
pipe,  with  the  other  leader,  by  an  elbow  joint.  Hutchin- 
rider,  one  of  the  firm  of  Spence  &  Co.,  superintended  the 
doing  of  the  work.  After  it  was  done  he  examined  it,  found, 
as  he  testified,  that  it  had  been  done  according  to  his  orders, 
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and  "in  the  best  shape  and  manner  that  it  could  be  done ; " 
so  that  it  was  from  his  want  of  care  or  skill  that  a  3J  inch 
leader  which  was  connected  with  an  elbow  of  4  inches 
was,  after  the  work  was  done,  left  open  with  an  aperture  of 
half  an  inch,  through  which  the  water  came  that  caused  the 
damage.  He  denied  that  the  pipe  was  left  in  that  state  ; 
but  it  was  found  in  that  condition  after  the  accident,  and  if 
the  case  had  been  left  to  the  jury  they  would  have  been 
warranted  in  finding  that  the  water  came,  as  the  expert 
witnesses  testified,  through  this  aperture,  which  should  have 
been  closed  up  by  those  who  did  the  work. 

In  making  the  change  in  the  arrangement  of  the  pipes 
that  conducted  the  water  from  the  roof  of  her  building,  the 
defendant  was  a  principal  and  Spence  &  Co.  were  her  agents, 
through  whose  carelessness  or  want  of  skill  in  leaving  the 
pipe  in  the  condition  in  which  it  was,  the  injury  happened, 
and  for  an  injury  sustained  by  her  tenant,  under  such  cir- 
cumstances, she  is  answerable  (JPayne  v.  Rogers  2  H.  Bl. 
350;  Leslie  v.  Pounds,  4  Taunt.  649;  Todd  v.  Flight,  9  Com. 
B.  N.  S.  388,  389  ;  Gaudy  v.  Jubber,  5  Best.  &  S.  78;  May- 
or fie.  of  New  York  v.  Corlies,  2  Sandf.  Super.  Ct.  301 ; 
Waggoner  v.  Jermaine,  3  Denio  311,  312 ;  Mayor  fie.  of  New 
York  v.  Bailey,  2  Denio  445;  Cleghorn  v.  Tay1or,18  D.  664, 
Hay  246 ;  Taylor's  Landlord  and  Tenant  [5th  ed],  §  175) 

It  may  now  be  said  to  be  settled  by  the  authorities,  that 
the  liability  of  any  one  other  than  the  party  who  has  done 
the  wrongful  act,  proceeds,  as  was  said  by  Baron  Rolfe,  in 
Hbbbit  v.  Railway  Co.  (4  Wels.  H.  &  G.  254),  on  the  max- 
im quifacit  per  alium,  facit  per  se;  that  the  party  employing 
has  the  selection  of  the  party  employed ;  and  it  is  therefore 
reasonable  that  he  who  has  made  choice  of  a  careless  or  un- 
skilful person  to  execute  his  orders,  should  be  responsible 
for  any  injury  resulting  from  the  want  of  skill  or  want  of 
care  of  the  person  so  employed ;  but  that  neither  the  prin- 
ciple nor  the  rule  itself  applies  to  a  case  where  the  party 
sought  to  be  charged  does  not  stand  in  the  character  of  em- 
ployer of  the  party  whose  negligent  act  has  occasioned  the 
injury.     "  The  right  of  selection,"  says  Selden,  J.,  in  Kelly 
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v.  The  Mayor,  £c.  of  New  York  (10  N.  Y.  436),  "lies  at  the 
foundation  of  the  responsibility  of  a  master  or  principal  for 

the  act  of  his  servant  or  agent and  no  one  can  be 

held  responsible  as  principal  who  has  not  the  right  to  choose 
the  agent  from  whose  act  the  injury  flows."  This  is  the 
rule,  and  the  reason  that  has  been  given  for  it  in  the  cases 
by  which  it  has  been  settled  (Hobbit  v.  Railway  Co.,  4 
Wels.  H.  &  G.  254 ;  Quarman  v.  Burnett,  6  Mees.  &  W. 
509 ;  Laugher  v.  Pointer,  5  Barn.  &  C.  558 ;  Blake  v.  Fer- 
ris, 5  N.  Y.  48 ;  Pack  v.  Mayor  £c.  of  New  York,  8  N.  Y. 
225 ;  Kelly  v.  Mayor  $c.  of  New  York,  11  N.  Y.  432).  And 
the  present  case  is  one  that  comes  within  it,  for  the  defend- 
ant stood  in  the  relation  of  employer  to  Spence  &  Co., 
through  whose  negligence  in  leaving  the  water  pipe  in  the 
condition  in  which  it  was  the  injury  occurred.  They  were 
selected  by  her  authorized  agent  to  do  what  was  required  to 
be  done.  They  were  directed  as  to  the  manner  in  which 
the  work  was  to  be  done — that  is,  how  the  pipe  was  to  be 
run  through  the  wall  and  the  connection  put  on  and 
soldered.  In  the  case  of  workmen  employed  to  do  a  job  like 
this,  she,  or  her  agent,  had  the  right  to  dismiss  them  at  any 
moment,  if  not  satisfied  as  to  their  ability  or  mode  of  doing 
it;  and  as  she,  through  her  agent,  selected  them,  she  is  respon- 
sible for  the  injury  that  arose  from  having  made  the  choice 
of  unskillful  or  careless  persons  to  do  what  was  to  be  done 
(Stone  v.  Codman,  15  Pick.  297 ;  Randehon  v.  Murray,  8 
Adolph  &  E.  109 ;  Milligan  v.  Wedge,  12  Adolph  &E.  737; 
Cleghorn  v.  Taylor,  18  Sess.  Cas.  2d  Ser.  664  No.  126). 

The  point  has  been  expressly  adjudged  in  Leslie  v. 
Pounds  (4  Taunt.  649).  It  was  decided  in  that  case,  where 
a  landlord  was  held  answerable  for  an  injury  assumed  to 
have  arisen  through  the 'carelessness  of  workmen  employed 
in  making  repairs  in  a  house,  that,  where  the  obligation  of 
making  repairs  is  upon  the  landlord,  as  he  determines  what 
the  repairs  shall  be  and  directs  the  making  of  them,  he  is 
therefore  the  principal,  and  as  such,  is  answerable  for  the 
acts  of  the  person  he  employs. 
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In  Stone  v.  Codman  (15  Pick.  297),  an  action  was  brought 
against  the  defendant  for  damages  sustained  by  the  plaintiff 
through  the  negligence  of  one  Lincoln,  who  was  in  the  em- 
ploy of  the  defendant,  in  digging  a  drain  from  the  defend- 
ant's house,  whereby  the  tide-water  was  let  into  the  plaint- 
iff's cellar,  and  the  merchandise  that  he  had  stored  there 
was  damaged. 

The  plaintiff  recovered,  and  the  judgment  was  affirmed 
upon  appeal.  Chief  Justice  Shaw,  in  delivering  the  opinion 
of  the  court,  after  remarking  that  it  was  often  a  question  of 
much  nicety,  and  that  there  were  complicated  cases  in  which 
it  was  extremely  difficult  to  decide  whether  the  relation  of 
master  and  servant,  in  legal  contemplation,  existed,  said 
that  in  the  case  before  them  the  court  were  of  opinion  that 
if  Lincoln  was  employed  by  the  defendant  to  make  a  drain 
upon  the  defendant's  land,  and  extending  thence  to  the  pub- 
lic drain,  he,  Lincoln,  procuring  the  necessary  materials^  em- 
ploying laborers^  and  charging  a  compensation  for  his  own  ser- 
vices and  his  disbursements^  he  must  be  deemed,  in  a  legal 
sense,  in  the  service  of  the  defendant,  to  the  effect  of  ren- 
dering his  employer  responsible  for  his  want  of  skill  or  want 
of  due  diligence  and  care ;  and  that,  if  the  plaintiff  sustained 
damage  by  reason  of  such  negligence,  the  defendant  was 
answerable.  This  case  is  so  much  like  the  present  one  in 
all  essential  particulars  that  it  must  be  regarded  as  a  direct 
authority  upon  the  question  involved. 

Where  the  injury  has  been  done  by  a  sub-contractor,  or 
by  a  workman  employed  by" one  who  has  contracted  to  do 
the  work,  then,  as  the  person  for  whom  the  work  is  done 
does  not  stand  in  the  relation  of  master  and  servant  or  prin- 
cipal and  agent  to  the  sub-contractor  or  workman  who  did 
the  injury,  and  has  had  nothing  to  do  with  selecting  him, 
he  is  not  answerable  for  his  negligence. 

This  was  the  case  in  the  decisions  that  have  been  cited  of 
Blake  v.  Ferris^  Pack  v.  Mayor  £c.  of  New  Yorky  Kelly  v. 
The  Same>  which  are  the  leading  cases,  in  this  state,  upon 
the  limitation  of  the  doctrine  of  respondeat  superior.  But, 
in  the  present  case,  the  injury  arose  from  the  negligence  of 
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Hutchinrider,  one  of  the  firm  of  Spence  &  Co.,  who  superin- 
tended the  work,  examined  it  after  it  was  done,  and  through 
whose  want  of  care  or  want  of  skill  it  was  left  in  the  condi- 
tion that  caused  the  injury.  The  firm  of  which  he  was  a 
member  was  employed  by  the  defendant's  authorized  agent 
to  do  the  work,  and,  as  respects  the  liability  of  a  principal, 
it  makes  no  difference  whether  the  agent  or  servant  is  em- 
ployed by  the  master  directly  or  through  the  intervention 
of  an  agent  authorized  to  employ  agents  or  servants  for  him 
(Quarman  v.  Burnett,  6  Mees.  &  W.  509),  and  the  test,  ac- 
cording to  William,  J.,  in  Milligan  v.  Wedge,  (12  Adolph. 
&  E.  743),  is,  who  employed  the  person  who  did  the  injury. 

In  Piekard  v.  Smith  (10  C.  B.  479),  another  Justice, 
Williams,  in  adverting  to  the  rule  as  stated  by  him  that,  if 
an  independent  contractor  is  employed  to  do  a  lawful  act, 
and  in  the  course  of  the  work  he  or  his  servants  commit 
some  casual  act  of  wrong,  or  negligence,  the  employer  is  not 
answerable — remarks,  that  this  rule  is,  however,  inapplicable 
where  the  contractor  is  intrusted  with  the  performance  of  a 
duty  that  is  incumbent  upon  his  employer,  and  neglects  its 
fulfilment,  whereby  an  injury  is  occasioned ;  that  it  furnishes 
no  excuse  that  the  employer  intrusted  this  duty  to  a  person 
who  neglected  it. 

Here  it  was  the  duty  of  the  defendant  when  she,  or  her 
agent,  had  the  alteration  made  in  the  pipes,  to  see  to  it  that 
they  were  so  readjusted  that  the  water  would  flow  regularly 
through  them  to  their  outlet,  and  that  all  the  joints  and  con- 
nections through  which  water  must  necessarily  pass  in  its 
transit,  were  carefully  closed  and  sealed ;  and  that  she  left 
this  duty  to  a  tinsmith,  who  neglected  it,  is  no  excuse,  she 
being  under  obligation  to  keep  the  building  in  repair. 

Ordinarily  a  servant  or  agent  is  not  answerable  to  a  third 
person,  for  an  injury  arising  from  the  agent  or  servants  non- 
feasance, or  omission  of  duty  in  the  course  of  his  employ- 
ment, upon  the  ground  that  he  owes  no  duty  to  the  party 
injured,  but  is  answerable  only  to  his  immediate  employer 
(Losee  v.  Clute,  51  N.  Y.  496,  497 ;  Mayor  $c.  of  Albany  v. 
Cunliff,  2  N.  Y.  165;  Loop  v.  Litchfield,  42  N.  Y.  351; 
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Thomas  v.   Winchester,  6  N.  Y.  410 ;  Senshaw  v.  Noble,  7 
Ohio  St.  231 ;  Story  Agency  §§  308,  309). 

The  only  qualification  of  this  rule — if  it  may  be  called 
such — is  where  the  injury  is  done  in  disregard  of  a  duty 
which  the  one  doing  it  owed  to  the  public ;  as  where  a  per- 
son employed  to  build  a  scaffold  for  workmen,  builds  it  so 
imperfectly  as  to  render  the  use  of  it  dangerous  to  human 
life  ;  in  which  case,  he  is  the  principal,  primarily  liable  for 
an  injury  caused  by  the  insecurity  of  the  scaffold  (Devlin 
v.  Smith,  89  N.  Y.  470) ;  or  where  the  act  of  the  agent 
or  servant  who  caused  the  injury  was  wilfully  done,  so 
as  to  amount  to  a  misfeasance  or  intentional  and  positive 
wrong,  which  would  be  the  case  if  Hutchinrider  had  inten- 
tionally left  the  aperture  open  that  the  water  might  flow 
through,  knowing  that  the  necessary  and  natural  effect  of 
it  would  be  to  run  into  and  upon  the  plaintiffs  store  and 
injure  his  property — which  could  not  be  assumed  in  this 
case ;  for  the  utmost  that  the  evidence  would  warrant  would 
be  that  it  was  through  his  want  of  care,  or  want  of  skill  in 
superintending  and  examining  the  work  after  it  was  done, 
that  an  aperture  was  left,  through  which  the  water  flowed 
that  caused  the  injury. 

It  would  appear,  therefore,  upon  the  authorities  cited  that 
an  action  could  not  be  maintained  by  the  plaintiff  against 
Spence  &  Co.  to  recover  damages  from  them  for  the  injury. 
And  if  it  could  not,  then  the  plaintiff  would  be  without  re- 
dress for  the  injury  he  has  sustained  unless  he  has  a  right 
of  action  against  the  defendant  as  the  landlord  and  owner 
of  the  building,  whose  duty  it  was  to  keep  it  in  repair; 
whereas,  if  the  defendant  is  held  responsible  for  the  dam- 
age done  by  the  want  of  skill  or  the  carelessness  of  those 
she  selected  to  do  the  work,  she  has  a  remedy  over  against 
them  (Story  Agency,  Ch.  VIII). 

This  was  the  conclusion  arrived  at  in  Cleghorn  v.  Taylor 
(18  Sess.  Cas.  2d  Ser.,  64,  No.  126)  where  the  question 
of  the  liability  of  an  owner  of  a  building,  for  an  injury 
arising  under  circumstances  very  nearly  resembling  those 
in  the  present  case,  was  carefully  considered,  and  in  which, 
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I  think,  it  may  be  said  that  all  the  questions   that   arise 
here  were  passed  upon. 

The  owner  of  a  building,  in  that  case,  allowed  a  tenant 
to  put  what  was  known  as  a  chimney-can  on  the  top  of  the 
building.  The  tenant,  with  the  approval  of  the  owner, 
employed  a  master  slater  to  do  the  work,  and  seventeen 
days  after  the  structure  was  put  up,  through  the  imperfect 
manner  in  which  the  work  was  done,  the  chimney-can  blew 
down,  and  fell  through  the  sky-light  of  an  adjoining  ware- 
room,  injuring  a  quantity  of  china  and  crystal  that  was 
arranged  there  for  sale. 

It  was  found  as  a  fact  that  neither  the  tenant  nor  the 
owner  had  interfered  in  any  way  with  the  execution  of  the 
work,  or  had  done  anything  inconsistent  with  its  being  done 
in  a  secure  and  efficient  manner ;  so  that  the  same  point  was 
substantially  presented  as  in  this  case,  of  the  employment  of 
a  master  workman,  apparently  competent  to  do  what  was 
required.    It  was  argued  in  that  case,  as  in  this,  that  a  com- 
petent workman  having  been  employed,  and  the  accident 
having    arisen    by  his   imperfect  workmanship,   and    not 
through  any  fault  of  the  owner  or  of  the  tenant,  he  and 
not  they  were  answerable  for  the  consequences.     The  ques- 
tion presented  by  the  case  was  considered  by  the  court  as 
of  the  very  highest  practical  importance;   the  English  as 
well  as  the  Scotch  authorities  were  examined :  all  the  judges 
delivered  opinions,  and  the  conclusion  was  unanimously 
arrived  at,  that  the  owner  of  the  building  was  the  one  that 
must  answer  to  the  parties  who  had  received  the  injury. 
The  court  put  their  decision  upon  the  broad  ground  that 
the  proprietor  of  a  building  was  liable  for  damages  caused 
by  his  property  being  in  an  insecure  or  insufficient  state ; 
that  that  was  a  burden  imposed  upon  an  owner  of  property, 
and  that  it  was  not  necessary  to  show  that  he  wilfully  put 
or  knowingly  allowed  it  to  remain  in  an  insecure  condition. 
That  he  was  the  one  liable  to  the  party  injured,  and  not 
the  workmen  he  employed,  having  his  remedy  over  against 
them.     That  there  was  an  obvious  distinction  between  an 
injury  caused  by  the   condition  of  the  building   and  one 
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caused  by  the  personal  and  wrongful  act  of  a  contractor,  or 
of  those  employed  under  him.  That  these  were  cases  where 
a  regular  or  verbal  contract  was  entered  into  involving  some 
continuance,  and  where  generally  the  subject,  so  far  as  the 
work  was  concerned,  might  be  said  to  be  in  possession  of  the 
contractor  or  his  servants.  But  that,  in  the  case  before  the 
court,  the  master  slater,  within  the  meaning  of  this  distinc- 
tion, was  "not  a  contractor,"  but  "simply  a  tradesman 
employed  to  do  a  short  and  simple  job,"  and  after  a  full 
recognition  by  the  court  of  the  distinction  that  exists  in  the 
case  of  Contractors  and  their  servants,  or  where  those  em- 
ployed, and  by  whom  or  by  whose  servants  the  injury  was 
done,  were  engaged  in  a  distinct  and  independent  employ- 
ment— as  in  the  case  of  the  licensed  carman  in  De  Forest  v. 
Wright  (2  Mich.  368) — one  of  the  judges,  Lord  Wood,  in 
declaring  what  the  law  is  where  the  injury  arises  from  the 
condition  of  the  building,  formulated  the  view  taken  of  it 
by  the  court  in  these  words,  which,  in  my  judgment,  cover 
the  present  case :  "  When  a  proprietor,"  he  said,  "  who  has 
the  right  of  selection,  employs  another  to  do  a  piece  of 
work,  it  lies  with  him  to  see  that  it  is  well  done  ;  and  if  he 
takes  it  off  the  tradesman's  hands  he  is  presumed  to  have 
been  satisfied  with  its  execution.  If,  after  that,  damage  is 
caused  by  its  having  been  imperfectly  done,  I  am  of  opinion 
that,  in  accordance  with  the  general  obligation  under  which 
the  proprietor  lies,  and  upon  principle,  the  sound  result 
is  that  the  party  whose  property  has  been  injured  should 
have  his  claim  for  loss  against  the  employer  as  the  principal, 
leaving  him  (the  employer)  to  seek  his  relief  against  the 
tradesman  he  employed." 

There  is  another  case,  that  of  Sturgis  v.  The  Society  for 
the  Promotion  of  Theological  Education  at  Cambridge  (130 
Mass.  414),  where  the  defendant,  who  was  the  owner  of  a 
building,  employed  a  person  to  construct  a  drain  from  the 
cellar  of  his  building  to  the  public  sewer,  which  had  been 
constructed  through  a  wooden  barrier,  which  had  been 
erected  to  keep  out  the  tide-water ;  and  the  person  employed 
to  do  the  work  did  it  so  negligently  and  improperly  that 
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after  he  had  finished  it,  the  tide  flowed  through  the  opening 
made  in  the  barrier  and  into  the  plaintiff's  cellar,  to  the 
plaintiff's  injury ;  and  it  was  held  that,  the  defendant  having 
undertaken  to  build  the  drain,  it  was  his  duty  to  make  the 
barrier  tight  after  laying  the  drain ;  and  that  it  was  no 
defense  that  he  employed  a  contractor  to  do  the  work,  who 
was  negligent. 

The  cases  upon  which  the  respondent  relies  for  the  affirm- 
ance of  the  judgment  are  all  distinguishable.  In  Losee  v. 
Buchanan  (51  N.  Y.  476),  the  boiler  that  exploded  was  made 
by  the  defendants  for  a  company  that  accepted  it,  after  they 
had  tested  it  and  were  satisfied  with  it ;  and  the  decision 
was  put  upon  the  ground  that  the  defendants  owed  no  duty 
to  the  plaintiff,  but  only  to  their  immediate  employers,  the 
company ;  and  in  the  action  for  the  same  injury  against  the 
stockholders  and  superintendent  of  the  company  (51  N.  Y. 
476),  it  was  held  that  they  were  not  liable,  as  the  putting 
in  of  the  boiler  was  lawful,  and  that  they  were  not  answer- 
able for  the  accident,  no  fault  or  negligence  on  their  part 
being  shown,  as  no  one  can  be  made  liable  for  injuries  to  the 
person  or  property  of  another  without  some  fault  or  negli- 
gence on  his  part.  If  they  had  employed  a  person  to  take 
charge  of  the  boiler,  through  whose  want  of  skill  or  care  it 
exploded,  the  liability  would  have  been  the  same  as  it  is 
here,  which  is  the  distinction  between  the  two  cases. 

In  Earl  v.  Beadleston  (42  N.  Y.  Super.  Ct.  294),  the  de- 
fendant made  a  contract  with  one  McGregor,  to  take  down 
the  front  wall  of  his  house,  and  it  was  held  that  he  was  not 
responsible  for  the  weakening  of  his  neighbor's  party  wall, 
arising  from  the  negligence  or  unskilfnlness  of  McGregor's 
workmen  ;  the  court  holding,  under  the  rule  already  stated, 
that  McGregor  was  answerable,  as  the  workmen  who  did  the 
injury  were  employed  by  him,  and  they  were  not  the  servants 
or  agents  of  the  plaintiff. 

And  in  Devlin  v.  Smith,  (89  N.  Y.  470),  I  have  already 
pointed  out  that  the  builder  of  the  scaffold,  in  that  case, 
in  addition  to  the  duty  which  he  owed  to  the  party  who 
employed  him,  owed  a  duty,  also,  to  the  public  to  build 
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it  securely,  and  his  disregard  of  this  duty  having  caused 
the  accident,  he  was  directly  liable,  as  principal,  to  the 
workman  who  had  been  injured,  and  not  the  person  who 
employed  him  to  build  it ;  for  there  cannot  be  two  princi- 
pals separately  liable  for  the  same  injury  (Hobbit  v.  Rail- 
way Co.  4  Exch.  257;  Laugher  v.  Pointer,  5  Barn.  &  C.  558). 

The  lease  contained  a  clause  that  the  defendant  was  not 
to  be  answerable  "  for  damages  caused  by  the  elements,  by 
leakages  in  roof  or  piping ; "  and  it  is  claimed,  upon  this 
ground,  that  the  defendant  is  not  answerable,  and  that  the 
nonsuit  was  right.  The  damages  were  not  the  result  of 
leakage  of  the  piping  caused  by  the  elements,  but  by  the 
negligent  manner  in  which  they  had  been  put  together,  upon 
readjusting  them,  after  the  lease  was  executed  and  the  plaint- 
iff was  in  possession.  Clauses  of  this  nature,  exempting 
the  landlord  from  what  is  incident  to  his  obligation  to  keep 
the  building  in  repair,  are  to  be  construed  strictly ;  and  to 
get  at  the  real  intent  of  the  parties,  covenants  that  are  in 
large  and  general  terms,  are  frequently  narrowed  and  con- 
fined. What  this  clause  means,  is  not  leakage  produced  by 
the  negligence  of  the  defendant  or  of  a  person  employed  by 
her  in  putting  in  new  pipes ;  but  leakage  which  may  result 
from  ordinary  wear  and  tear,  or  from  the  carelessness  of 
tenants,  or  from  the  sudden  action  of  the  elements. 

The  judgment  should  be  reversed  and  anew  trial  ordered, 
with  costs  to  abide  event. 

Van  Hoesen,  J. — I  think  that  the  tinsmiths  were  con- 
tractors, and  not  servants,  and  that  the  case  does  not  at  all 
rest  upon  the  rule  of  respondeat  superior.  As  to  the  liability 
of  the  defendants  upon  the  facts,  I  agree  with  the  Chief 
Justice. 

Labbemoee,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
abide  event. 

Vol.  XI— 86. 
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ACCOUNT. 

As  between  a  bank  and  a  depositor 
with  it,  the  entry  of  debits  in  the 
depositor's  pass-book  and  striking 
a  balance  thereon  constitute  a 
statement  of  the  account,  and  the 
delivery  of  the  book  to  the  depos- 
itor and  his  retention  of  it  without 
objection,  make  it  a  stated  account; 
and  where  the  book  has  been  re- 
tained many  months  without  objec- 
tion, and  the  precise  balance  it 
exhibits  has  been  drawn  out,  these 
facts  afford  clear  evidence  of  a 
fettled,  as  well  as  a  stated  account, 
which  establishes  prima  facie  the 
accuracy  of  the  items.  Clark  v. 
Mechanics1  Nat.  Bank  of  New 
York,  239 

8ee  Evidence,  1-3. 
Patents,  3. 

ACTION. 

1.  The  liability  of  the  separate  prop- 
erty of  a  married  woman  for  debts 
contracted  for  the  support  of  her- 
self or  her  children,  by  her  as  her 
husband's  agent,  under  the  excep- 
tion contained  in  section  1  of  chap- 
ter 90  of  Laws  of  1860,  cannot  be 
enforced  by  an  action  against  her, 
in  the  first  instance.  Reilly  v. 
Roche,  201 

2.  A  promissory  note  was  given  in 
consideration  of  the  discontinu- 
ance of  an  action  pending  against 
the  maker,  and  the  execution  and 
delivery  to  him  of  a  general  release 
by  the  plaintiff.  The  release  was 
delivered,  but  the  action  was  not 


discontinued.  Held,  that  an  action 
on  the  note  against  the  maker  could 
not  be  maintained  by  an  indorsee 
after  maturity,  although  it  did  not 
appear  that  any  damage  to  the 
maker  had  resulted  from  such  fail- 
ure to  discontinue.  Gildersleeve  v. 
Pelham  and  Portchester  R.  R. 
Co.,  257 

3.  Where  an  action  of  an  equitable 
nature  is  brought  to  cancel  a  tri- 
partite agreement,  by  which  the 
parties  thereto  assumed  to  modify 
previously  existing  leases  and  agree- 
ments between  them  by  reducing 
the  amount  of  the  rents  fixed  by 
such  leases,  and  making  other 
changes,  the  fact  that  the  plaintiff 
might  have  brought  an  action  as 
lessor  for  rent  reserved  in  one  of 
such  leases,  in  which  action  the 
agreement  sought  to  be  cancelled 
could  be  attacked  upon  the  same 
grounds,  and  in  which  a  final  re- 
covery of  rent  notwithstanding  that 
agreement  would  be  as  effectual  as 
any  final  judgment  in  the  equitable 
action  could  be,  does  not  preclude 
him  from  maintaining  such  equita- 
ble action,  where  one  of  the  parties 
to  the  tripartite  agreement,  who  is 
therefore  a  necessary  party  to  any 
action  seeking  to  avoid  it,  being  in 
no  way  liable  for  the  rent  reserved 
to  plaintiff,  could  not  be  brought 
in  as  a  party  in  an  action  for  such 
rent.  Metropolitan  Elevated  R. 
Co.  v.  Manhattan  Elevated  R. 
Co.,  373 

4.  The  mere  commencement  of  an 
action  in  the  nature  of  a  bill  of 
peace,  brought  to  determine  all 
questions  relating  to,  and  to  re- 
strain bringing  auy  action  on  ac- 
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count  of  certain  agreements,  the 
subject  of  dispute,  does  not  prevent 
one  of  the  defendants  therein  from 
maintaining  such  an  action,  until 
the  right  to  an  injunction  has  been 
established,  either  preliminarily  or 
by  final  judgment.  ib. 

See  Corporations. 
Creditor' s  Action. 
-  Husband  and  Wife. 
Insurance. 
Judgment,  7. 
Landlord  and  Tenant, 

1,  2,  4,  6,  7. 
Libel. 
Patents. 


AFFRAY. 
See  Riot,  8,  9. 

AGREEMENTS. 
See  Contracts. 

AMENDMENT. 

1.  "Under  section  724  of  the  Code  of 
Civil  Procedure,  the  court  has 
power  to  allow  an  offer  of  judg- 
ment to  be  amended  nunc  pro 
tunc  ;  and  such  an  amendment,  in 
respect  of  a  matter  of  form,  merely, 
should  be  allowed,  upon  terms, 
where  the  offer  was  supposed  by 
both  parties  to  be  in  proper  form, 
and  it  did  not  appear  that  plaintiff 
had  been  misled  or  would  have 
acted  differently  had  the  offer  been 
in  the  form  required.  Eagan  v. 
Moore,  199 

2.  Amendments  may  be  allowed  in 
an  appellate  court  to  sustain  a 
judgment,  but  never  to  reverse  a 
judgment.    Howe  v.  Comley,     317 

3.  A  father  and  his  son  were  co- 
partners under  a  firm  name  com- 
posed of  the  name  of  the  father 
with  "<fc  Son  "  added.  In  the  sum- 
mons and  complaint  in  an  action 
against  them  as  such  co-partners, 
their  firm  name  only  was  given  as 
the  defendants  in  the  title  of  the 
action.  The  father  alone  appeared 
and  answered.  Held,  that  plaint- 
iff might  properly  be  allowed,  at 
the  trial,  to  amend  the  title  of  the 
action  by  striking  out  the  words 
"  &  Son  "  and  inserting   in   lieu 


thereof  the  name  of  the  son.  Ban- 
nerman  v.  Quackenbuah.  529 

APPEAL. 

1.  Under  section  2260  of  the  Code  of 
Civil  Procedure,  authorizing  ap- 
peals in  summary  proceedings  to 
recover  possession  of  real  property, 
an  appeal  may  be  taken  to  the 
General  Term  of  this  court  from 
an  adjudication  of  the  General 
Term  of  the  Marine  Court  of  the 
City  of  New  York  in  such  proceed- 
ings.    Shaw  v.  McCarty.  150 

2.  An  appeal  may  be  taken  to  this 
court  from  a  judgment  of  a  dis- 
trict court  in  the  City  of  New 
York  entered  against  a  defendant 
upon  his  failure  to  appear.  Hurry 
v.  Coffin.  180 

3.  By  stipulation  in  several  actions 
by  different  plaintiffs  against  the 
same  defendant,  it  was  agreed  that, 
upon  appeals  taken  by  the  defend- 
ant to  the  Court  of  Appeals  in  all 
the  cases,  the  return  in  one  case  be 
considered  as  the  return  in  all  the 
others,  and  the  decision  in  either 
of  the  cases  should  stand  as  the 
decision  in  all  the  olher  cases. 
After  argument  of  the  appeal  in 
one  case,  the  court  rendered  a  de- 
cision in  favor  of  the  appellant, 
with  costs.  Held,  that  he  was 
entitled  to  costs  of  argument  in 
the  Court  of  Appeals  m  all  the 
cases.    Hauselt  v.  Godfrey.       276 

4.  An  appeal  from  an  order  denying 
a  motion  to  set  aside  the  service  of 
a  summons  is  not  waived  by  the 
service  of  an  answer  setting  up,  as 
a  plea  to  the  jurisdiction,  the  same 
facts  relied  on  by  the  defendant 
as  the  grounds  of  the  motion. 
McNamara  v.  Canada  Steamship 
Co.  297 

5.  The  complaint  in  an  action  against 
a  sheriff  contained  allegations  suffi- 
cient to  charge  him  both  as  for  an 
escape  and  as  bail.  Held,  that  an 
order  denying  a  motion  to  strike 
out  the  allegations  as  to  the  escape 
was  appealable  to  the  General 
Term.   Neresheimer  v.  Bowe,    306 

6.  The  assignee  under  a  general  as- 
signment for  benefit  of  creditors 
entered  into  an  agreement  in  writ- 
ing with  the  mortgagee  in  a  chattel 
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mortgage  by  his  assignor,  that  he 
would  sell  the  mortgaged  goods, 
and  if  the  mortgage  *4  should  be 
determined  to  be  a  valid  lien  by 
the  judgment  or  decree  of  a  court 
of  competent  jurisdiction,"  that  he 
would  pay  to  the  mortgagee  out  of 
the  proceeds  of  such  sale  the 
amount  of  the  mortgage  debt. 
Held,  that  the  assignee  was  pre- 
cluded from  taking  an  appeal  from 
a  judgment  in  an  action  brought 
against  him  and  the  mortgagor  to 
foreclose  the  mortgage,  which  ad- 
judged the  mortgage  to  be  valid. 
New  v.  Fisher.  808 

7.  Upon  an  appeal  from  a  decision  of 
the  General  Term  of  the  Marine 
Court  of  the  City  of  New  York 
affirming  a  judgment  of  that  court 
entered  upon  a  general  verdict,  an 
error  not  excepted  to  in  that  court 
is  not  ground  for  reversal.  Nolan 
v.  Thompson*  314 

8.  Upon  an  appeal  from  a  decision  of 
the  General  Term  of  the  Marine 
Court  of  the  City  of  New  York 
affirming  a  judgment  of  that  court 
entered  upon  a  general  verdict,  the 
court  can  deal  only  with  questions 
of  law  arising  upon  exceptions  duly 
taken,  and  cannot  correct  errors  of 
the  jury.     Howe  v.  Comley,       317 

9.  Thus  the  court  cannot  reverse  such 
a  judgment  on  the  ground  that  the 
verdict  was  the  result  of  a  com- 
promise on  the  part  of  the  jury,  ib. 

10.  Amendments  may  be  allowed  in 
an  appellate  court  to  sustain  a 
judgment,  but  never  to  reverse  a 
judgment.  ib. 

See  Injunction,  1. 

ARREST. 

See  District  Court,  2. 
New  York  City,  5. 

ASSIGNMENT. 

See  Foreclosure,  1. 

Landlord  and  Tenant,  5. 
Trusts,  1. 

ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

1.  An  assignment  for  the  benefit  of 
creditors,  of  personal  property  situ-  | 


ated  in  this  state,  made  by  non- 
residents carrying  on  business 
within  the  state,  which  is  signed 
and  acknowledged  by  the  assignors 
in  the  state  where  they  reside,  but 
is  delivered  to  and  accepted  by  the 
assignee  here,  must  be  deemed  to 
have  been  executed  here,  and  its 
validity,  therefore,  is  to  be  deter- 
mined by  the  laws  of  this  state. 
Grady  v.  Bowe,  259 

2.  In  an  action  against  a  sheriff  for 
levying  an  attachment  upon  prop- 
erty claimed  by  plaintiff  as  assignee 
of  the  persons  against  whose  prop- 
erty the  attachment  issued,  irregu- 
larities in  the  proceedings  in  the 
attachment  suit  subsequent  to  the 
levy  are  not  material.  ib. 

See  Appeal,  6. 

Creditor's  Action. 

ATTACHMENT. 

See  Assignment  for  Benefit 
of  Creditors,  2, 
Sheriff,  2. 
Trusts,  1. 

ATTORNEY  AND  CLIENT. 

1.  Plaintiff  being  entitled  to  money 
in  the  hands  of  defendant,  an  at- 
torney at  law,  which  had  been  col- 
lected by  the  latter  upon  a  judg- 
ment in  favor  of  another,  notified 
defendant  of  Ills  claim  and  directed 
him  not  to  pay  over  the  money  to 
the  judgment  creditor ;  but  de- 
fendant, afterwards,  pursuant  to 
an  order  of  the  court  in  which  the 
judgment  was  recovered,  paid  over 
the  money  to  the  judgment  creditor 
upon  the  latter  indemnifying  de- 
fendant against  the  claim  of  plaint- 
iff. Held,  that  plaintiff  was  enti- 
tled to  recover  the  amount  from  de- 
fendant.   Peyser  v.  Wilcox,      137 

2.  A  client  is  responsible  for  the  fees 
of  a  stenographer  employed  by  his 
attorney  to  take  minutes  of  a  pro- 
ceeding under  a  suggestion  to 
which  the  client  accedes.  Whether 
or  not  such  proceeding  was  insti- 
tuted by  him  is  immaterial.  Harry 
v.  Hilton,  232 

3.  Interlocutory  costs  may  be  set  off 
against  the  judgment  finally  ren- 
dered in  the  same  action,  notwith- 
standing a  promise  by  the  party  to 
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whom  the  costs  were  awarded  that 
they  should  belong  to  his  attorney 
in  the  action.    Hoyt  v.  Godfrey, 

278 

4.  Ah  attorney-at-law,  employed  to 
collect  a  claim,  received  in  pay- 
ment of  it  a  check  payable  to  the 
order  of  his  client,  to  whom  he 
sent  the  check,  demanding  at  the 
same  time  a  certain  amount  as  his 
compensation,  which  the  client  re- 
fused, whereupon  the  attorney 
took  away  the  check.  After  two 
or  three  times  sending  it  to  the 
client  with  the  same  demand,  and 
taking  it  away  upon  a  like  refusal, 
the  attorney  indorsed  the  check  in 
the  name  of  the  client,  by  himself 
as  "attorney,"  and  deposited  it  to 
his  own  credit  in  a  bank  in  which 
he  kept  an  account,  from  which  he 
afterwards  drew  the  money.  Held, 
that  such  indorsement  was  without 
authority  and  fraudulent,  and  that 
the  bank  in  which  the  check  was 
deposited,  having  collected  it  from 
and  afterwards  refunded  the 
amount  of  it  to  the  bank  on  which 
it  was  drawn,  might  recover  the 
amount  from  the  attorney.  Chat- 
ham Nat.  Bank  of  New  York  v. 
Hochstadter,  343 

B 

BAIL. 

The  provision  of  section  600  of  the 
Code  of  Civil  Procedure  for  the  re- 
lief of  bail  where  a  defendant, 
"after  his  discharge  upon  bail, 
is  imprisoned  either  within  or 
without  the  state  upon  a  criminal 
charge,"  &c,  applies  only  after  a 
discharge  upon  bail  in  such  a  man- 
ner as  relieves  the  sheriff  from  lia- 
bility ;  and  where  the  bail  of  a  de- 
fendant who  has  been  arrested, 
when  excepted  to,  do  not  justify, 
and  the  defendant  escapes  to  an- 
other state,  and  is  there  impris- 
oned upon  conviction  of  a  criminal 
offense,  the  sheriff,  although  liable 
as  bail,  is  not  entitled  to  relief  as 
bail  under  that  section.  Nereshei- 
mer  v.  Bowe,  301 

BANKRUPTCY  ACT. 

See  Sheriff,  5,  6. 

BANKS. 

1.  as  between  a  bank  and  a  deposi- 


tor with  it,  the  entry  of  debits  in 
the  depositor's  pass-book  and  strik- 
ing a  balance  thereon  constitute  a 
statement  of  the  account,  and  the 
delivery  of  the  book  to  the  deposi- 
tor and  his  retention  of  it  without 
objection,  make  it  a  stated  account; 
and  where  the  book  has  been  re- 
tained many  months  without  ob- 
jection, and  the  precise  balance  it 
exhibits  has'  been  drawn  out,  these 
facts  afford  clear  evidence  of  a  set- 
tled, as  well  as  a  stated  account, 
which  establishes  prima  facie  the 
accuracy  of  the  items.  Clark  v. 
Mechanics'  Nat.  Bank  of  New 
York,  230 


2.  In  an  action  against  a  bank  to 
recover  an  alleged  balance  of  de- 
posits made  by  plaintiff  remain- 
ing after  payment  of  his  drafts, 
the  sum  claimed  was  the  ag- 
gregate of  the  amounts  of  twenty- 
three  checks  paid  by  the  bank 
and  charged  by  it  against  plaint- 
iff in  his  pass-book,  but  which 
it  failed  to  produce  as  vouch- 
ers. At  the  trial,  plaintiff,  while 
not  absolutely  denying  that  he 
drew  the  checks  in  question,  testi- 
fied, as  to  all  of  them,  that  the 
amounts  were  amounts  for  which 
he  never  drew  them ;  but  the  jury, 
upon  evidence  on  behalf  of  the 
bank  tending  strongly  to  prove 
that  plaintiff  did  draw  seven  of  the 
missing  checks  for  the  amounts 
thereupon  respectively  paid  and 
charged  by  the  bank,  disallowed 
those  seven  checks,  and  found  a 
verdict  for  plaintiff  for  the  amount 
of  the  other  sixteen  checks  only. 
Held,  that  the  jury,  having  dis- 
believed the  testimony  of  plaint- 
iff as  to  the  seven  checks,  which, 
if  false,  must  be  wilfully  false, 
were  bound  to  discredit  his  testi- 
mony altogether,  it  being  unsup- 
ported by  any  other  witness  or  fact; 
and  as  the  verdict  was  founded 
wholly  upon  his  unsupported  tes- 
timony, a  new  trial  should  be 
granted.  ib. 

3.  It  seems,  that  if  plaintiff's  claim 
was  that  the  checks  to  which  he 
objected,  and  which  he  did  not 
deny  that  he  drew,  had  been  raised 
or  altered,  the  burden  rested  upon 
him  to  prove  that  fact.  ib* 

See  Attorney  and  Client,  4. 
Taxes. 
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BETTING. 

The  business  of  bookmaking— des- 
cribed as  the  making  of  a  memo- 
randum by  any  person  upon  his 
own  book  or  paper,  of  his  own  bet 
or  wager — is  within  the  prohibition, 
in  chapter  178  of  Laws  of  1877,  of 
the  recording  of  bets  or  wagers, 
although  the  practice  of  bookmak- 
ing was  unknown  at  the  time  of 
the  passage  of  the  act;  such  prac- 
tice being  within  the  letter  of  the 
statute,  and  the  evident  intent  of 
the  legislature  ip  passing  the  act 
being  to  suppress  the  unlawful  bus- 
iness of  betting  or  gambling  in  any 
and  every  form.  Jerome  Park 
Co.  v.  Board  of  Police  of  New 
York,  208 

BILL  OF  PEACE. 

See  Action,  4. 

BILLS  AND  NOTES. 

1.  A  promissory  note  was  given  in 
consideration  of  the  discontinuance 
of  an  action  pending  against  the 
maker,  and  the  execution  and  de- 
livery to  him  of  a  general  release  by 
the  plaintiff.  The  release  was  de- 
livered, but  the  action  was  not  dis- 
continued. Held,  that  an  action 
on  the  note  against  the  maker 
could  not  be  maintained  by  an 
indorsee  after  maturity  although  it 
did  not  appear  that  any  damage  to 
the  maker  had  resulted  from  such 
failure  to  discontinue.  Oilder- 
sleeve  v.  Pelham  and  Portchester 
B.  B.  Co.,  257 

2.  Promissory  notes  payable  to  the 
order  of  the  maker  were  indorsed 
by  him  and  by  another  for  his  ac- 
commodation, and  were  discounted 
for  him  by  the  plaintiff,  who  also 
indorsed  them,  and  procured  sev- 
eral banks  to  discount  them  for 
himself.  Afterwards,  and  before 
maturity  of  any  of  the  notes,  the 
maker  and  prior  indorser  stated  to 
him  that  they  would  be  unable  to 
pay  them  at  maturity,  and  re- 
quested him  to  pay  them,  promising 
to  give  him  new  notes;  whereupon 
he  paid  each  note  as  it  matured; 
but  the  new  notes  promised  were 
not  delivered  to  him,  although  de- 
manded. Held,  that  an  action  by 
him  founded  upon  the  request 
made  to  him  by  the  maker  and 


prior  indorser,  seeking  to  recover 
from  them  the  money  paid  by  him 
to  take  up  the  notes  upon  such  re- 
quest, could  not  be  maintained; 
even  though,  at  the  trial,  he  of- 
fered to  surrender  the  notes;  and 
that,  under  a  complaint  in  such 
action  containing  allegations  suf- 
ficient to  constitute  a  cause  of 
action  on  the  notes,  the  averments 
of  the  request  to  take  them  up 
were  mere  surplusage,  and  evi- 
dence was  admissible  to  establish 
defenses  to  an  action  on  the  notes, 
which  had  been  pleaded  in  the 
answer.     Wyckoffv.  Degraaf,   322 

See  Set-off 

BILLS  OF  SALE. 

See  Partnership,  4. 

BONDS. 

See  Foreclosure,  1,  8. 

BOOKMAKING. 

See  Betting. 

c 

CARRIERS. 

See  Railways,  2. 

CASES  CRITICISED. 

Cantrell  v.  Connor,  6  Daly  224,  as  to 
liability  of  sheriff  for  levying  exe- 
cution upon  exempt  property;  ex- 
plained in 

Sullivan  v.  Farley,  157 

Duffy  v.  Donovan,  52  N.  Y.  634,  as 
4to  allowing  interest  upon  mortgage 
of  lands,  upon  decreeing  specific 
performance  of  contract  for  con- 
veyance; explained  in 

Selleck  v.  Tallman,  141 

Frost  v.  Mott,  84  N.  Y.  253,  as  to 
liability  of  sheriff  for  levying  exe- 
cution upon  exempt  property;  ex- 
plained in 

Sullivan  v.  Farley,  157 

Hoyt  v.  Thompson,  19  N.  Y.  207,  as 
to  powers  of  directors  of  corpora- 
tions; explained  in 
Metropolitan  Elevated  B.  Co.  v. 
Manhattan  Elevated  B.  Co., 

373,  476 
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Kalt  v.  Lignot,  3  Abb.  Pr.  190,  as  to 
right  to  costs  in  actions  involving 
counter-claims;  not  followed  in 
Thayer  v.  Holland,  187 

Moore  v.  Mayor  <fcc.  of  New  York, 
73  N.  Y.  238,  as  to  validity  of  city 
ordinance  passed  without  previous 
advertisement  required  by  law ;  ex- 
plained, and  Baird  v.  Mayor  <fcc. 
of  New  York,  83  N.  Y.  254,  held 
controlling  in 

Jar  dine  v.  Mayor  <fcc.  of  New 
York,  116 

Riggs  v.  Waydell,  17  Hun  515,  as  to 
amendment  of  offer  to  allow  judg- 
ment ;  not  followed  in 

Eagan  v.  Moore,  199 

CHATTEL  MORTGAGES. 

See  Appeal,  6. 

Cbkditok's  Action. 

CHECKS. 

See  Attorney  and  Client,  4. 
Banks,  2,  3. 

COMMISSION. 

See  Evidence,  6,  7. 

CONDITIONS. 

See  Foreclosure,  3. 

CONFLICT  OF  LAWS. 

See  Assignment  fob  Benefit 
of  Creditors,  1. 

CONSTITUTIONAL  LAW. 

See  Inspection. 

New  York  City,  3,  4. 
Taxes. 

CONTRACTS. 

1.  An  agreement  by  a  physician,  in 
consideration  of  the  purchase  from 
him  of  a  drug  store  and  prescrip- 
tion business,  to  send  all  prescrip- 
tions of  his  practice  to  the  pur- 
chaser to  be  filled,  is  not  unlawful. 
Ward  v.  Jlogan,  227 

2.  In  an  action  for  breach  of  such 
agreement,  an  allegation  in  the 
complaint  that  "defendant  has 
failed,  neglected  and  refused  to 
send  the  prescriptions  of  his  said 


practice  to  said  plaintiff  as  agreed," 
is  a  sufficient  allegation  of  the 
breach.  ib. 

3.  A  promise  by  a  candidate  for  office 
to  contribute  money  toward  the 
expenses  of  a  political  organiza- 
tion, cannot  be  enforced  where  a 
part  of  such  expenditure  is  for  pur- 
poses for  which  a  candidate  is  ex- 
pressly prohibited  by  statute  from 
contributing;  such  as  enrollment 
of  voters  and  rent  of  rooms  for  the 
association.    Foley  v.  Speir,     254 

• 

4.  Where  an  action  of  an  equitable 
nature  is  brought  to  canctl  a  tri- 
partite agreement,  by  which  the 
parties  thereto  assumed  to  modify 
previously  existing  leases  and 
agreements  between  them  by  re- 
ducing the  amount  of  the  rents 

(  fixed  by  such  leases  and  making 
other  changes,  the  fact  that  the 
plaintiff  might  have  brought  an 
action  as  lessor  for  rent  reserved 
in  one  of  such  leases,  in  which 
action  the  agreement  sought  to  be 
cancelled  could  be  attacked  upon 
the  same  grounds,  and  in  which  a 
final  recovery  of  rent  notwithstand- 
ing that  agreement  would  be  as 
effectual  as  any  final  judgment  in 
the  equitable  action  could  be,  does 
not  preclude  him  from  maintaining 
such  equitable  action,  where  one 
of  the  parties  to  the  tripartite 
agreement,  who  is  therefore  a  ne- 
cessary party  to  any  action  seek- 
ing to  avoid  it,  being  in  no  way 
liable  for  the  rent  reserved  to 
plaintiff,  could  not  be  brought  in 
as  a  party  in  an  action  for  such 
rent.  Metropolitan  Elevated  R.  Co, 
v.  Manhattan  Elevated  R.  Co,,   373 

5.  The  plaintiff  in  an  action  to  re- 
scind a  void  or  voidable  agreement 
is  not  to  be  denied  relief  because 
he  cannot  restore  the  other  parties 
to  such  agreement  to  the  same 
position  which  they  occupied  be- 
fore they  entered  into  the  agree- 
ment, where  such  other  parties  put 
themselves  in  the  position  in  which 
they  find  themselves  with  full 
knowledge  that  plaintiff  claimed 
the  agreement  to  be  void  and 
fraudulent,  and  after  every  means 
to  restrain  the  wrong  had  been 
taken  at  once,  by  those  who  had 
the  right,  on  plaintiff's  behalf,  to 
question  the  legality  of  the  trans- 
action, ib. 
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6.  The  rule  that,  if  any  party  to  an 
agreement  sought  to  be  rescinded 
has,  in  consequence  of  it,  done 
anything  which  cannot  be  undone, 
or  has  omitted  to  do  anything 
which  he  might  have  done,  no  re- 
scission can  be  had,  does  not  apply 
to  things  done  or  left  undone  by 
such  a  party  who  had  knowledge, 
before  anything  was  done  or  omit- 
ted to  be  done,  that  the  agreement 
was  repudiated,  either  by  the  other 
party  or  by  those  who  had .  a  right 
to  contest  its  validity  on  his  be- 
half, ib. 

7.  The  rale  that  to  retain  any  part  of 
what  has  been  received  upon  a  con- 
tract is  incompatible  with  its  re- 
scission, does  not  apply  where,  if 
the  contract  sought  to  be  rescinded 
had  never  been  made,  the  party  re- 
scinding would  have  been  entitled 
to  receive  more  than  what  was 
received  under  the  contract.  In 
such  a  case  no  offer  to  return  is 
necessary,  nor  is  it  proper  for  the 
court  to  order  restitution.  It  is 
only  where  the  party  rescinding 
has  no  claim  to  what  has  been  re- 
ceived, except  by  force  of  the  con- 
tract sought  to  be  rescinded,  and 
therefore  its  retention  is  incom- 
patible with  the  rescission,  that  a 
return  or  offer  to  return  is  neces- 
sary ib. 

See  Appeal,  3,  6. 
Corporations. 
Fraud. 

Husband  and  Wife. 
Insurance,  2. 
Interest,  1. 
New  York  City,  1. 
Sale. 

CONVERSION. 

See  District  Court,  2. 

CORPORATIONS. 

1.  An  action  by  a  corporation  to  set 
aside  an  agreement  made  by  its  di- 
rectors without  authority,  or  fraud- 
ulently, may  be  maintained  not- 
withstanding the  corporation  itself 
is,  by  the  use  of  its  name  by  its 
directors,  a  party  to  the  agreement 
it  seeks  to  repud  iate.  Metropolitan 
Elevated  Ii.  Co.  v.  Manhattan 
Elevated  B.  Co.,  373 

2.  Such  an  action  may  be  maintained 


without  a  disaffirmance  by  the 
stockholders  of  such  agreement  if 
the  directors  had  no  authority  to 
make  the  agreement;  but  if  it  is 
impeached  because  of  fraud,  the 
contract  being  a  voidable  one,  due 
diligence  must  be  used  in  electing 
to  avoid  it.  The  timely  commence- 
ment of  a  suit  by  one  or  more 
stockholders  asserting  the  rights  of 
stockholders  as  a  class  may  be  suf- 
ficient; it  is  not  requisite  that  each 
particular  stockholder  should  sue. 
And  a  party  who  has  by  injunction 
restrained  the  bringing  of  such 
suits  cannot  object  to  delay  of 
stockholders  to  sue  while  so  re- 
strained, ib. 

3.  Acts  of  a  board  of  directors  of  a 
corporation,  done  by  them  on  be- 
half of  the  corporation,  but  in  ex- 
cess of  their  authority,  or  in  vio- 
lation of  their  trust,  may  be  im- 
peached by  a  board  of  directors 
subsequently  elected.  ib. 

4.  A  judgment  against  a  corporation 
involving  the  validity  and  effect  of 
an  agreement  made  in  the  name  of 
the  corporation  by  its  directors, 
which  judgment  is  not  founded  on 
proofs,  but  wholly  on  admissions 
of  facts  by  the  same  directors,  is 
not  a  bar  to  a  subsequent  action  by 
the  corporation  to  set  aside  the 
agreement.  Such  a  judgment  is 
nothing  more  than  a  judgment  by 
consent;  and  its  nullity,  though  It 
has  not  been  set  aside  or  re- 
versed, may  be  established  in 
another  action.  The  denial  of 
a  motion  to  vacate  such  a  judg- 
ment adds  nothing  to  the  force  or 
effect  of  the  judgment.  ib. 

5.  A  provision  in  the  charter  of  a 
corporation  that  the  directors  are 
to  manage  the  business  and  affairs 
of  the  company,  docs  not  confer  on 
them  the  right  to  exercise  every 
corporate  power,  but  merely  to 
manage  the  ordinary  business  and 
affairs  of  the  company  for  the  car- 
rying on  of  which  it  was  organized, 
leaving  the  right  remaining  in  the 
shareholders  composing  the  com- 
pany to  set  in  motion  or  confirm 
corporate  action  within  the  corpor- 
ate powers,  but  extraordinary  or  un- 
usual in  its  nature.  Acts  making 
organic  or  fundamental  changes  in 
the  character  or  business  of  the 
corporation  cannot  be  done  either 
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by  the  directors  alone  or  the  stock- 
holders alone;  both  the  executive 
and  administrative  officers  must 
unite  with  the  shareholders.  So 
held,  in  regard  to  a  lease  of  the 
entire  railway  and  other  property 
of  a  railway  company  for  a  long 
term  of  years.  ib. 

6.  The  principle  of  the  rule  that 
every  contract  entered  into  by  a 
director  with  his  corporation  may 
be  avoided  by  the  corporation 
within  a  reasonable  time,  irrespec- 
tive of  the  merits  of  the  contract 
itself,  extends  to  the  case  of  a  con- 
tract between  two  corporations,  of 
whose  directors  some  hold  that 
office  in  each  corporation,  so  that 
they  contract  as  directors  of  the 
one,  with  themselves  as  directors 
of  the  other.  But,  it  seems,  this 
disqualification  of  common  direct- 
ors does  not  extend  to  common 
shareholders,  so  as  to  render  them 
incompetent  to  ratify  agreements 
between  their  companies;  the  dis- 
ability rests  entirely  upon  the 
fiduciary  relationship.  ib, 

7.  And  where  one  of  the  corporations 
seeks  to  rescind  such  a  contract, 
the  fact  that  the  number  of  its  di- 
rectors who  voted  for  the  contract 
was  sufficient  to  constitute  a  ma- 
jority even  if  all  the  common  di- 
rectors had  voted  against  the  con- 
tract, does  not  cure  the  infirmity. 
The  corporation  is  entitled  to  all 
the  knowledge  and  skill  which  each 
and  every  director  can  bring  to 
bear  upon  the  subject  before  the 
directors.  If  there  is  even  one  di- 
rector who  is  disqualified,  the 
whole  action  of  the  board  is  sub- 
ject to  repudiation.  ib, 

8.  Neither  would  it  affect  the  ques- 
tion, that  the  shareholders  of  the 
company  seeking  to  rescind  knew, 
at  the  time  of  electing  such  direct- 
ors, that  they  were  also  directors  of 
the  other  company ;  if  the  share- 
holders had  not  then  any  reason  to 
suppose  that  any  such  contract  was 
to  be  made.  ib, 

9.  In  order  that  an  agent  or  trustee 
may  act  for  two  principals,  the 
principals  must  each  know,  not 
only  that  he  is  the  agent  of  each, 
but  also  that  action  by  the  agent  is 
contemplated,  in  which  such  agent 
is  to  represent  the  hostile  interests 


of  both  principals,  and  if  such 
knowledge  is  not  shown,  the  prin- 
cipals may  repudiate.  to. 

See  Feaud. 

Insurance,  2 
Judgment,  7. 

COSTS. 

1.  A  defendant  is  entitled  to  costs,  as 
of  course,  upon  the  dismissal  of 
the  complaint,  although  he  has  set 
up  and  afterwards  withdrawn  a 
counter-claim.    Thayer  v.  Holland, 

187 

2.  By  stipulation  in  several  actions 
by  different  plaintiffs  against  the 
same  defendant,  it  was  agreed  that, 
upon  appeals  taken  by  the  defend- 
ant to  the  Court  of  Appeals  in  all 
the  cases,  the  return  in  one  case  be 
considered  as  the  return  in  all  the 
others,  and  the  decision  in  either 
of  the  cases  should  stand  as  the 
decision  in  all  the  other  cases. 
After  argument  of  the  appeal  in 
one  case,  the  court  rendered  a  de- 
cision in  favor  of  the  appellant 
with  costs.  Held,  that  he  was  en- 
titled to  costs  of  argument  in  the 
Court  of  Appeals  in  all  the  cases. 
Hau8elt  v.  Godfrey,  276 

3.  Interlocutory  costs  may  be  set  off 
against  the  judgment  finally  ren- 
dered in  the  same  action,  notwith- 
standing, a  promise  by  the  party  to 
whom  the  costs  were  awarded  that 
they  should  belong  to  his  attorney 
in  the  action.    Hoyt  v.  Godfrey, 

278 

COUNTER-CLAIM. 

See  Costs,  1. 

Landlord  and  Tenant,  4. 

Patents,  1. 

Set-off. 

COVENANTS. 

See  Landxobd  and  Tenant,  5. 

CREDITOR'S  ACTION. 

In  an  action  brought  by  a  judgment 
creditor,  against  the  judgment 
debtor  and  others,  the  plaintiff 
sought  to  set  aside,  as  fraudulent, 
chattel  mortgages  of  the  debtor's 
property  held  by  other  defendants, 
and    a    general    assignment,    to 
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another  defendant,  of  all  the  debt- 
or's property  for  benefit  of  credi- 
tors, or  to  postpone  them  to  the 
Hen  of  the  plaintiffs  judgments; 
and  he  also  sought  to  compel  the 
foreclosure  of  a  valid  chattel  mort- 
gage of  the  debtor's  property,  held 
by  another  defendant,  and  the  ap- 
plication of  any  surplus  upon  his 
judgments.  Held,  that  a  demurrer 
to  the  complaint  on  the  ground 
that  causes  of  action  were  improp- 
erly united  should  be  sustained,  as 
the  different  causes  of  action  did 
not  affect  ail  the  parties  to  the  ac- 
tion.   Higgins  v.  Crichton,        114 


DAMAGES. 

See  Landlord  and  Tenant, 
6,7. 
Negligence. 
Specific  Performance. 

DECEIT. 

See  Fraudulent    Represen- 

•  TATIONS. 

DEFAULT. 

See  Appeal,  2. 

DEPOSITION. 

See  Evidence,  6,  7. 

DISCONTINUANCE. 

See  Action,  2. 

DISMISSAL  OF  COMPLAINT. 

After  the  dismissal  of  the  complaint 
at  the  trial  of  an  action,  the  judge 
has  no  power  to  grant  a  new  trial 
upon  his  minutes.  Healy  v. 
Twenty-third  St.  JR.  B.  Co.,       281 

See  Costs,  1. 

Negligence,  1,  2. 

DISTRICT  COURT. 

1.  District  Courts  in  the  City  of  New 
York  have,  under  the  Code  of  Civil 
Procedure,  the  same  power  to  make 
orders  of  interpleader  as  they  for- 
merly had  under  the  Code  of  Pro- 
cedure.   Beer  v.  Benner,  229 


2.  Under  the  Code  of  Civil  Procedure, 
upon  recovery  by  plaintiff  in  an 
action  in  a  District-  Court  in  the 
City  of  New  York  for  conversion 
of  personal  property,  he  is  entitled 
to  have  inserted  in  the  judgment  a 
provision  for  execution  against  the 
person  of  defendant,  although  such 
action  was  commenced  by  sum- 
mons, as  prescribed  by  the  Code, 
instead  of  by  warrant,  as  was  the 
previous  practice.  Searing  v.  Good- 
stein,  236 

3.  A  District  Court  in  the  City  of 
New  York  has  power  to  suppress  a 
deposition  taken  under  a  commis- 
sion for  the  examination  of  a  wit- 
ness not  within  the  county,  where 
the  commission  has  been  irregu- 
larly issued  or  executed.  Denny 
v.  Horton,  858 

See  Appeal,  2. 

DUTIES. 

See  Inspection. 

E 

EJECTMENT. 

See  Landlord  and  Tenant,  3. 

ELECTIONS. 

A  promise  by  a  candidate  for  office, 
to  contribute  money  toward  the 
expenses  of  a  political  organiza- 
tion, cannot  be  enforced  where  a 
part  of  such  expenditure  is  for  pur- 
poses for  which  a  candidate  is  ex- 
pressly prohibited  by  statute  from 
contributing;  such  as  enrollment 
of  voters  and  rent  of  rooms  for  the 
association.    Foley  v.  Speir,     254 

EQUITY. 

See  Contracts,  4-7. 
Insurance,  2-4. 

ESCAPE. 

See  Sheriff,  3,  4. 

EVIDENCE. 

1.  Upon  the  trial  of  an  action  for 
work  performed  and  materials  fur- 
nished, plaintiff  offered  in  evidence 
his  books  of  account,  the  charges 
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in  which  against  defendants  had 
been  made  by  plaintiffs  wife,  in 
the  regular  course  of  business,  she 
acting  as  his  clerk.  It  appeared 
that  the  entries  in  the  books  had 
been  made  by  her  in  part  from 
small  books  of  plaintiffs  workmen, 
in  which  they  put  down  and  fur- 
nished at  the  end  of  each  day  their 
accounts  of  work  and  materials, 
and  in  part  from  memoranda  made 
on  slips  by  her  husband  or  by  her- 
self in  his  absence,  when  goods 
went  out.  She  testified  that  she 
knew  the  entries  to  be  correct  when 
made.  Held,  that  the  books  were 
properly  admitted  as  plaintiff's 
books  of  original  entry,  notwith- 
standing defendants'  objections  on 
the  ground  that  they  were  "  mere 
copies  of  books  in  existence."  Tag- 
govt  v.  Fox,  159 

2.  The  admission  in  evidence  of  such 
books  without  the  preliminary 
proof  requisite  as  a  foundation  for 
their  introduction,  is  not  cause  for 
granting  a  new  trial,  if  no  objection 
was  made  to  them  at  the  time  on 
that  ground.  ib. 

3.  The  origin  and  grounds  of  the  rule 
allowing  a  party  to  give  his  books 
of  account  in  evidence,  explained, 
and  the  nature  and  extent  of  the 
preliminary  proof  required,  stated. 

ib. 

4.  In  an  action  against  a  bank  to  re- 
cover an  alleged  balance  of  deposits 
made  by  plaintiff  remaining  after 
payment  of  his  drafts,  the  sum 
claimed  was  the  aggregate  of  the 
amounts  of  twenty-three  checks 
paid  by  the  bank  and  charged  by  it 
against  plaintiff  in  his  pass-book, 
but  which  it  failed  to  produce  as 
vouchers.  At  the  trial,  plaint- 
iff, while  not  absolutely  deny- 
ing that  he  drew  the  checks  in 
question,  testified,  as  to  all  of 
them,  that  the  amounts  were 
amounts  for  which  he  never  drew 
them  ;  but  the  jury,  upon  evidence 
on  behalf  of  the  bank  tending 
strongly  to  prove  that  plaintiff  did 
draw  seven  of  the  missing  checks 
for  the  amounts  thereupon  respect- 
ively paid  and  charged  by  the  bank, 
disallowed  those  seven  checks,  and 
found  a  verdict  for  plaintiff  for  the 
amount  of  the  other  sixteen  checks 
only.  Held,  that  the  jury,  having 
disbelieved  the  testimony  of  plaint- 


iff as  to  the  seven  checks,  which,  if 
false,  must  be  wilfully  false,  were 
bound  to  discredit  his  testimony 
altogether,  it  being  unsupported  by 
any  other  witness  or  fact ;  and  as 
the  verdict  was  founded  wholly 
upon  his  unsupported  testimony,  a 
new  trial  should  be  granted.  Clark 
v.  Mechanic^  Nat.  Bank  of  Sew 
York,  239 

5.  It  *ecma,  that  if  plaintiff's  claim 
was  that  the  checks  to  which  he 
objected,  and  which  he  did  not 
deny  that  he  drew,  had  been  raised 
or  altered,  the  burden  rested  upon 
him  to  prove  that  fact.  ib. 

6.  A  District  Court  in  the  City  of 
New  York  has  power  to  suppress  a 
deposition  taken  under  a  com- 
mission for  the  examination  of  a 
witness  not  within  the  county, 
where  the  commission  has  been  ir- 
regularly issued  or  executed.  Denny 
v.  Horton,  358 

7.  In  the  affidavit  upon  an  appli- 
cation by  a  defendant  for  such  a 
commission,  the  name  of  the  wit- 
ness was  stated  as  George  C.  Fox, 
but  the  commission  was  issued  to 
take  the  examination  of  Frank  C. 
Fox,  and  was  so  executed.  Held, 
that  an  objection  on  this  ground, 
taken  at  the  trial  by  plaintiff  after 
he  had  rested  his  case,  when  the 
deposition  was  offered  in  evidence 
by  defendant,  was  too  late,  plaintiff 
having  previously  had  opportunity 
to  discover  and  object  to  the  irreg- 
ularity. t'6. 

8.  The  evidence  of  a  party  may  be 
disregarded  by  a  jury  or  a  court 
trying  questions  of  fact,  although 
it  is  in  no  wise  impeached  or  af- 
fected ;  notwithstanding  the  differ- 
ent rule  obtaining  in  respect  to  the 
evidence  of  disinterested  witnesses. 
Metropolitan  Elevated  B.  Co.  v. 
Manha ttan  Elevated  B.  Co. ,      373 


See  Foreclosure,  1,  2. 
Innkeepers. 
Patents,  3. 
Witnesses. 


EXCEPTIONS. 
See  Appeal,  7-10. 
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EXECUTION. 

Under  the  Code  of  Civil  Procedure, 
upon  reco^ry  by  plaintiff  in  an 
action  in  a  District  Court  in  the 
City  of  New  York  for  conversion 
of  personal  property,  he  is  entitled 
to  have  inserted  in  the  judgment  a 
provision  for  execution  against  the 
person  of  defendant,  although  such 
action  was  commenced  by  sum- 
mons, as  prescribed  by  the  Code, 
instead  of  by  warrant,  as  was  the 
previous  practice.  Searing  v.  Good- 
stein,  236 

See  Sheriff,  1,  5,  6. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Foreclosure,  1.  • 

Partnership,  3. 


FACTORS. 

See  Set-off. 

FALSE  REPRESENTATIONS. 

Upon  the  dissolution  of  a  copartner- 
ship, one  of  the  members  of  it  filed 
a  certificate  and  published  a  notice 
that  its  business  would  be  con- 
tinued by  him  in  the  firm  name, 
but  it  did  not  appear  from  the  cer- 
tificate, that  the  copartnership  was 
within  the  terms  of  L.  1854,  c.  400. 
He  did,  however,  thereafter  con- 
tinue the  business  in  the  name  of 
the  former  firm.  Held,  that  by  so 
continuing  the  business  and  pur- 
chasing goods  upon  credit  in  that 
name  he  did  not  become  liable  to 
the  seller  in  an  action  for  obtaining 
such  goods  by  fraudulent  represen- 
tations.    Thompson  v.  Gray,      183 

See  Patents,  1. 

FEES. 

See  Attorney  and  Client,  2. 

FORCIBLE   ENTRY   AND  DE- 
TAINER. 

The  court  has  no  power  to  restrain 
by  injunction  the  execution  of  a 
warrant  issued  upon  a  final  order 
in  a  proceeding  for  forcible  entry 


and  detainer,  pending  an  appeal 
from  such  final  order,  where  there 
are  no  allegations  of  fraud  or  collu- 
sion in  the  proceedings  or  want  of 
jurisdiction  of  the  magistrate. 
Koster  v.  Van  Schaick,  205 

FORECLOSURE. 

1.  Certain  real  estate,  the  fee  of 
which  was  owned  by  H.,  and  in 
which  H.'s  mother  had  a  dower 
interest,  was  mortgaged  by  both  to 
secure  the  payment  of  their  bond. 
Afterwards,  in  pursuance  of  a  plan 
to  extinguish  the  dower  right,  H. 
conveyed  one  undivided  half  of  the 
premises  to  D.,  and  D.  brought  an 
action  for  partition,  in  which  the 
property  was  sold,  and  D.  became 
the  purchaser  of  it:  but  the  money 
to  pay  D/s  bid,  being  the  amount 
necessary  to  meet  the  expenses  of 
partition,  taxes,  etc.,  was  advanced 
by  K.  D.  received  a  referee's  deed 
of  the  property,  subject  to  the 
mortgage,  and  subsequently  con- 
veyed to  K.,  by  a  deed  by  which 
the  payment  of  the  mortgage  was 
assumed  by  K.  Upon  the  death  of 
K.,  the  property  descended  to  H., 
as  his  heir  at  law  ;  and  K.'s  execu- 
tors, having  purchased  the  bond 
and  mortgage  with  funds  of  his 
estate,  and  taken  an  assignment  of 
it,  brought  suit  to  foreclose  the 
mortgage.  Held,  that  K.  was 
under  no  legal  obligation  to  H.  to 
pay  the  mortgage,  and  that  there- 
fore the  assignment  of  it  to  K.'s 
executors  did  not  work  a  payment 
of  it.    Career  v.  Holahan,         104 

2.  At  the  trial,  receipts  for  moneys 
paid  by  H.  to  K.  were  offered  in 
evidence  by  the  former,  but  were 
not  connected  with  the  transac- 
tion, either  by  their  tenor  or  by 
evidence.  Held,  that  they  were 
properly  excluded.  to. 

3.  In  an  action  for  foreclosure  of  a 
mortgage,  where  the  complaint 
alleges  the  giving  of  a  bond  con- 
ditioned for  the  payment  of  a  sum 
of  money,  and  that  the  mortgage 
was  given  as  collateral  security 
therefor,  and  contained  the  same 
condition,  it  must  also  allege  a  de- 
fault In  the  performance  of  the 
condition  of  the  bond.  Coulter  v. 
Bower,  203 

See  Appeal,  6. 

Creditor's  Action. 
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FORFEITURE. 

See  Insurance,  1. 

FORMER  ADJUDICATION. 

See  Judgment,  6,  7. 

Landlord  and  Tenant,  2. 

FRAUD. 

In  May,  1879,  the  New  York  Eleva- 
ted Railroad  Company,  and  the 
Metropolitan  Elevated  Railway 
Company,  each  being  the  owner 
of  elevated  railways  in  the  City  of 
New  York  then  in  operation, 
though  not  fully  completed,  which 
it  was  desirable  for  the  interest  of 
the  companies  and  of  the  public 
should  be  completed  and  operated 
under  one  management',  entered 
into  a  tripartite  agreement  for  that 
purpose  with  the  Manhattan  Ele- 
vated Railway  Company,  by  which 
each  of  the  former  companies  was 
to  execute  a  lease  of  its  roads,  etc., 
to  the  latter,  and  certain  agree- 
ments were  made  respecting  out- 
standing contracts  for  construction, 
etc.,  to  be  assumed  by  the  Manhat- 
tan company,  and  respecting  vari- 
ous payments  to  be  made  by  the 
others;  and  the  Manhattan  com- 
pany agreed  to  assume  payment  of 
the  principal  and  interest  of  the 
first  mortgage  bonds  of  each  of  the 
other  companies,  to  pay,  as  rental, 
to  each  a  certain  sum  annually  and 
an  annual  dividend  of  ten  percent, 
upon  the  stock  of  each  of  them, 
and  to  issue  bonds  of  the  Man- 
hattan company  for  a  large  amount, 
convertible  into  its  own  stock,  to 
the  other  companies  ;  the  amount 
of  the  sums  so  to  be  assumed  and 
paid,  of  the  dividends  guaranteed, 
and  of  the  bonds  to  be  issued  by 
the  Manhattau  company,  being  the 
same  for  each  of  the  other  compa- 
nies. Pursuant  to  the  terms  of 
such  tripartite  agreement,  the 
leases  and  agreements  provided  for 
were  executed  and  carried  into 
effect,  and  bonds  were  issued  by 
the  Manhattan  company,  which 
were  converted  into  its  stock,  and 
the  stock  was  distributed  by  the 
other  companies  among  their  stock- 
holders, it  was  soon  ascertained 
that  great  miscalculations  had  been 
made  as  to  the  cost  of  completing 
the  various  lines,  and  the  comple- 
tion of  the  Metropolitan  structure 


absorbed  a  sum  much  greater  than 
had  been  anticipated  ;  the  net  in- 
come derived  from  the  business  of 
the  roads  fell  far  beftw  the  antici- 
pations of  the  parties,  the  cost  of 
operating  the  roads  having  greatly 
increased  and  the  amount  of  travel, 
especially  upon  the  Metropolitan 
lines,  being  much  less  than  had 
been  expected;  the  properties  of 
the  corporations  were  subjected  to 
taxation,  which,  under  the  leases, 
the  Manhattan  company  was  bound 
to  pay,  to  an  extent  which  had  not 
at  all  entered  into  the  calculations 
fixing  the  rental ;  and  many  actions 
were  brought  and  claims  made 
against  the  companies  for  injuries 
to  private  property  from  the  con- 
struction and  operation  of  the 
roads.  In  consequence  the  Man- 
hattan company,  early  in  1881,  was 
admitted  by  its  president  to  be 
hopelessly  insolvent,  unless  reliev- 
ed from  the  taxes  imposed  on  it; 
the  revenues  derived  from  the  roads 
were  found  insufficient  to  meet  the 
engagements  it  had  undertaken  in 
the  leases,  the  Metropolitan  com- 
pany earning  barely  sufficient  to 
pay  the  fixed  charges  on  its  road, 
and  the  New  York  company  earn- 
ing sufficient  to  pay  its  fixed 
charges  and  also  a  dividend  to 
stockholders;  and  on  July  1st,  1881, 
the  Manhattan  company  made  de- 
fault in  the  payment  of  interest  on 
the  bonds  of  the  other  companies 
and  of  the  dividends  on  their  stock. 
Suits  founded  on  the  insolvency  of 
the  Manhattan  company  were 
brought  against  it  by  bondholders 
of  the  other  companies,  and  in- 
junctions asked  and  obtained -re- 
straining payments  by  it  to  stock- 
holders ot  those  companies;  suits 
on  the  same  ground  were  brought 
against  it  by  the  attorney-general, 
in  which  temporary  receivers  of 
its  property  were  appointed;  and 
an  action  was  brought  and  other 
proceedings  taken  by  the  New 
York  company  to  recover  posses- 
sion of  its  property  from  the  Man- 
hattau company  and  the  receive  re, 
by  reason  of  the  insolvency  of  that 
company  and  its  defaults  in  pay- 
ments under  the  lease.  On  the 
other  hand  claims  were  made  and 
an  action  brought  by  and  on  behalf 
of  stockholders  of  the  Manhattan 
company  to  recover  from  the  other 
companies  the  par  value  of  its 
btocK,  received  by  them  and  dis- 
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trfbuted  among  their  stockholders, 
on  the  ground  that  it  had  received 
no  value  for  the  stock ;  and  this 
claim  was  also  asserted  by  the  Man- 
hattan company  and  its  receivers 
in  the  proceedings  by  the  New 
York  company  to  recover  its  prop- 
erty. Meantime  negotiations  were 
pending  for  a  settlement  of  these 
various  matters  of  difference,  and 
for  modifications  of  the  leases 
which  would  enable  the  Manhat- 
tan company  to  continue  the  op- 
eration of  the  roads,  on  the  basis 
of  concessions  by  the  other  com- 
panies; and  in  October,  1881,  an 
agreement  for  that  purpose  was 
entered  into  between  them,  where- 
by the  tripartite  agreement  and 
leases  of  May,  1879,  were  modified, 
the  principal  changes  being  a  re- 
duction of  the  dividend  rentals 
from  ten  to  six  per  cent.,  and  a 
provision  that  the  dividend  rental 
to  the  New  York  company  should 
be  paid  before  that  to  the  Metro- 
politan company;  and  each  of  the 
three  companies  released  the  others 
from  all  actions,  claims  and  de- 
mands except  such  as  were  em- 
braced in  and  created  by  the  agree- 
ment and  leases  as  modified  and 
by  the  new  agreement.  By  a  sup- 
plemental agreement  made  at  the 
same  time,  the  rental  dividends  to 
the  New  York  company  were  made 
cumulative,  and  its  claims  under 
the  leases  were  to  be  paid  up  to 
October  1st,  1881.  These  October 
agreements  were  executed,  on  the 
part  of  the  Metropolitan  company, 
by  authority  of  its  board  of  direct- 
ors, without  the  assent  of  the 
stockholders,  and  were  never  rati- 
fied by  tbe  latter  in  any  manner; 
and  suits  to  set  aside  these  agree- 
ments were  immediately  brought 
by  individual  stockholders.  Sub- 
sequently, and  soon  after  the  elec- 
tion of  a  new  board  of  directors  of 
the  Metropolitan  company,  a  suit 
was  brought  by  them  in  tbe  name 
of  the  company  to  set  aside  the 
October  agreements  on  various 
grounds,  among  them  violation  of 
trust  and  fraud  on  the  part  of  cer- 
tain members  of  the  former  board 
of  directors  in  entering  into  the 
scheme  to  benefit  themselves  at  the 
expense  of  their  corporation. 
Held,  that  upou  the  evidence,  the 
charge  of  fraud  was  not  sustained; 
that  in  view  of  the  importance  of 
keeping  the  properties  under  one 


management,  for  which  the  Man- 
hattan company  afforded  the  best 
means,  the  necessity  of  making 
some  concessions  for  that  purpose, 
the  difference  in  the  relative  values 
of  and  profits  realized  and  to  be 
anticipated    from    the   respective 

Sroperties,  the  claim  made  by  the 
lanhattan  company  against  the 
others,  and  the  claim  of  the  New 
York  company  to  recover  posses- 
sion of  its  property,  under  all  the 
circumstances  the  settlement  might 
be  approved  as  the  best  solution 
of  the  existing  controversies,  and 
that  it  involved  no  unjust  discrim- 
ination against  the  Metropolitan 
company;  that  no  fraudulent  in- 
tent on  the  part  of  the  former 
directors  of  that  company,  whose 
action  was  attacked,  was  to  be  de- 
duced from  the  proofs  as  to  their 
respective  interests  in  the  proper- 
ties and  their  acts  and  conduct  in 
connection  with  the  making  of  the 
agreements;  and  that  subsequent 
acts  by  them,  in  carrying  into  effect 
the  agreements  and  further  pro- 
moting their  general  purpose,  al- 
though tending  to  show  subsequent 
fraudulent  intent  and  bad  faith 
toward  the  stockholders,  were  not 
sufficient  to  establish  an  original 
fraudulent  intent  at  the  time  of  the 
making  of  the  agreements  them- 
selves. Metropolitan  Elevated  R. 
Co.  v.  Manhattan  Elevated  R. 
Co.,  373 

2.  In  order  that  a  fraudulent  intent 
in  an  original  act— as,  the  making 
of  an  agreement — may  be  deduced 
from  subsequent  acts,  they  must 
be  inconsistent  with  anything  but 
a  fraudulent  intent  originally,  and 
not  relate  to  any  subsequent  fraud- 
ulent intent  A  fraudulent  intent 
formed  after  an  agreement  has 
been  executed  and  delivered,  al- 
though formed  for  the  purpose 
of  aiding  the  carrying  into  effect 
the  terms  of  the  agreement,  cannot 
relate  back  to  the  original  agree- 
ment, to. 

See  Corporations. 

False  Representations. 
Insurance,  3. 
Landlord  and  Tenant,  1. 
Patents,  1. 

FRAUDULENT  CONVEYANCES. 

See  Creditor's  Action. 
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GAMBLING. 

8ee  Betting. 

GAS  LIGHT  COMPANIES. 

The  provision  of  L.  1859,  c.  311,  §  6, 
imposing  a  penalty  upon  a  gas 
light  company  which  for  the  space 
of  ten  days  after  the  application, 
Ac,  for  a  supply  of  gas,  as  pro- 
vided by  the  act,  shall  refuse  or 
neglect  to  supply  gas  as  required, 
applies  not  merely  to  a  refusal  to 
receive  such  an  application  and  to 
supply  gas  thereon,  but  also  to  a 
failure  to  give  a  continuous  supply 
of  gas  upon  a  proper  application, 
after  such  application  has  been  ac- 
cepted, although  there  is  no  failure 
to  supply  gas  within  ten  days  after 
such  acceptance.  Meiers  v.  Met- 
ropolitan Go*  Light  Co.,  119 

GUARANTY. 

See  Subeties. 

H 

HUSBAND  AND  WIFE. 

1.  The  liability  of  the  separate  prop- 
erty of  a  married  woman  for  debts 
contracted  for  the  support  of  her- 
self or  her  children,  by  her  as  her 
husband's  agent,  under  the  ex- 
ception contained  in  section  1  of 
chapter  90  of  Laws  of  1860,  cannot 
be  enforced  by  an  action  against 
her,  in  the  first  instance.  Beilly  v. 
Roche,  201 

2.  Where  a  contract  is  made  by  a 
married  woman  for  her  own  per- 
sonal services,  and  payment  for 
such  services  is  to  be  made  to  her, 
it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  such 
services  are  to  be  performed  on  her 
sole  and  separate  account ;  and 
she  may  sue  for  and  recover  her 
earnings  under  the  contract.  Rovoe 
v.  Comley,  317 


IMMIGRANTS. 
Bee  Inspection. 


INDICTMENT. 
See  Tbial. 

INJUNCTION. 

1.  The  court  has  no  power  to  restrain 
by  injunction  the  execution  of  a 
warrant  issued  upon  a  final  order 
in  a  proceeding  for  forcible  entry 
and  detainer,  pending  an  appeal 
from  such  final  order,  where  there 
are  no  allegations  of  fraud  or  col- 
lusion in  the  proceedings  or  want 
of  jurisdiction  of  the  magistrate. 
Koster  v.  Van  Schaick,  205 

2.  Under  the  amendment  of  section 
629  of  the  Code  of  Civil  Procedure 
passed  May  12th,  18S3  (L.  1883, 
c.  404) — which  provides  that  upon 
the  hearing  of  an  application  to 
vacate  or  modify  an  injunction 
order,  "the  court  or  judge  must, 
when  the  alleged  wrong  or  injury 
is  not  irreparable  and  is  capable  of 
being  adequately  compensated  for 
in  money,  vacate  the  injunction 
order,"  upon  the  defendants  exe- 
cuting an  undertaking  as  thereby 
prescribed — an  application  by  de- 
fendants who  have  appeared  upon 
the  return  of  an  order  to  show 
cause  why  an  injunction  granted 
provisionally  should  not  be  con- 
tinued during  the  pendency  of  the 
action,  and  have  opposed  its  con- 
tinuance, has  the  same  force  and 
effect  as  if  they  had  applied  upon 
notice  to  vacate  the  injunction ; 
and  if  made  while  the  motion  to 
continue  is,  though  argued,  still 
under  consideration,  it  is,  within 
the  meaning  of  the  amendment, 
an  application  "  upon  the  hear- 
ing." So  held,  where  the  motion 
to  continue  had  been  argued,  but 
not  decided,  before  the  passage  of 
the  amendment.  Metropolitan 
Elevated  R.  Co.  v.  Manhattan 
Elevated  R.  Co.,  367 

3.  The  injury  complained  of  was  the 
withholding  from  plaintiffs  of  pay- 
ments provided  for  in  a  lease,  the 
amount  of  which  payments  had 
been  reduced  by  subsequent  agree- 
ments, to  set  aside  which  agree- 
ments the  plaintiffs  had  brought 
the  action.  The  defendants  offered 
to  pay  the  reduced  amounts.  Held, 
that  the  alleged  wrong  or  injury 
was  "  capable  of  being  adequately 
compensated  for  in  money ; "  that 
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the  extent  of  the  injury  which  the 
plaintiffs  could  sustain  from  vacat- 
ing the  injunction  was  the  differ- 
ence between  the  amounts  payable 
under  the  lease  and  the  reduced 
.  amounts  payable  under  the  subse- 
quent agreements,  from  the  time 
of  the  service  of  the  injunction 
until  the  action  could  be  tried  and 
the  rights  of  the  parties  finally  de- 
termined by  a  judgment ;  and  that 
the  undertaking  should  be  in  such 
form  as  to  indemnify  the  plaintiffs 
against  any  loss  or  injury  they 
might  sustain  by  the  vacating  of 
the  injunction  from  the  time  of 
vacating  it  to  the  trial  and  judg- 
ment, io. 

4.  The  amendment  makes  no  dis- 
tinction between  injunctions  ad 
interim  and  injunctions  pendente 
lite  ;  and  where,  pending  a  motion 
to  continue  an  ad  interim  injunc- 
tion, the  indemnity  contemplated 
by  the  statute  is  given,  it  puts  an 
end  alike  to  the  injunction  ad  in- 
terim and  to  the  motion  to  con- 
tinue it.  ib. 

See  Action,  4. 

Corporations,  2. 
Sheriff,  5,  6. 

INNKEEPERS. 

In  an  action  to  recover  the  value  of 
property  of  the  plaintiff  stolen 
while  he  was  dining  at  the  defend- 
ants' restaurant  in  which  it  is 
proved  that  liquors  were  sold,  the 
court  will  take  judicial  notice  that 
liquors  could  not  be  legally  sold 
there  unless  under  a  license,  and 
that  such  licenses  could  be  issued 
only  to  persons  keeping  an  inn  ; 
and  will  presume,  in  the  absence 
of  evidence  to  the  contrary,  that 
the  defendants  are  innkeepers,  and 
liable  as  such  for  the  property  of 
guests.    Korn  v.  Schedler,        234 

INSPECTION. 

The  act  of  1881,  providing  for  the  in- 
spection of  the  persons  and  effects 
of  emigrants  arriving  by  vessel  at 
the  port  of  New  York  from  any 
foreign  country  (L.  1881,  c.  427, 
p.  585),  is  not,  within  the  meaning 
of  the  constitution  of  the  United 
States  (Art.  I.,  §  10,  cl.  2),  an  in- 
spection law,  for  the  execution  of 
which  the  state  may  lay  imposts  or 

Vol.  XI.— 37 


duties  on  imports  or  exports ;  and 
the  subsequent  "act  to  raise 
money  for  the  execution  of  the  in- 
spection laws  of  the  State  of  New 
York"  (L.  1881,  c.  432,  p.  590), 
which  levies  a  duty  on  every  alien 
passenger  coming  by  vessel  from  a 
foreign  port  to  the  port  of  New 
York,  infringes  the  exclusive  right 
of  Congress  to  regulate  commerce, 
and  is  void.    People  v.  Edye,    132 

INSURANCE. 

1.  A  policy  of  life  insurance  was  ex- 
pressed to  be  in  consideration,  in 
part,  of  quarter-annual  payments 
of  a  certain  amount,  on  or  before 
specified  days  of  every  year  during 
the  continuance  of  the  policy  ;  and 
it  stipulated  for  the  payment  of  the 
amount  of  insurance,  "provided" 
(among  other  things),  "this  policy 
shall  have  been  maintained  in  full 
force  and  effect  by  the  payment  of 
all  premiums  falling  due  hereon, 
up  to  and  including  the  date  men- 
tioned for  the  last  payment  there- 
of ;"  otherwise  the  agreement  to 
become  void.  A  subsequent  clause 
declared  that  "the  payments  de- 
manded for  a  year*  8  insurance 
under  this  contract  shall  be  known 
as  the  premium  hereof,  and  shall 
in  all  cases  be  due  in  advance  with 
the  beginning  of  each  year."  Held, 
that  a  failure  to  pay  a  quarterly 
instalment  of  the  premium  at  the 
date  specified  forfeited  the  policy ; 
and  that  a  tender  and  refusal  at  a 
subsequent  date,  even  within  the 
same  year,  did  not  give  the  insured 
a  right  of  action.  Werner  v.  3fet- 
ropolitan  Life  Ins.  Co.,  176 

2.  An  action  by  the  holder  of  a  policy 
in  a  mutual  life  insurance  com- 
pany, for  equitable  relief,  against 
the  company  and  its  officers,  can- 
not be  maintained  upon  an  alleged 
trust  in  the  defendants  for  the 
benefit  of  the  plaintiff.  The  rela- 
tions between  the  company  and  its 
policy  holders  are  those  of  con- 
tractors, the  contract  being  the 
policy,  by  which  the  liabilities  of 
the  company  are  to  be  determined. 
Hencken  v.  United  States  Life 
Ins.  Co.,  282 

3.  Allegations,  by  holders  of  policies 
of  lire  insurance,  of  fraud  on  the 
part  of  the  insurers,  in  inducing 
the    assured   to   surrender    their 
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policies  and  accrued  dividends  for 
a  sum  much  less  tluyi  the  value, 
and  to  take  a  new  policy  at  a 
higher  premium,  containing  terms 
and  conditions  less  beneficial  to 
the  assured,  are  not  sustained 
.  where  it  appears  that  the  policy 
holders  had,  at  the  time,  either 
full  knowledge  of  or  full  oppor- 
tunity to  ascertain  all  the  facts ; 
that  they  made  no  complaint  for 
years  afterward,  and  then  applied 
a  dividend  accrued  on  the  new 
policy  to  pay  the  premium  upon 
it ;  and  that  the  value  of  the 
dividends  surrendered  was  at  the 
time  uncertain,  and  whatever 
might  be  said  of  it  was  matter  of 
opinion  only.  to. 

4.  The  "reserve"  of  a  life  insurance 
company,  being  the  sum  of  money 
which  the  company  is  required  by 
law  to  keep  at  all  times  in  hand 
and  safely  invested,  sufficient  to 
re-insure,  protect,  and  indemnify 
all  its  outstanding  risks  and  obli- 
gations, is  merely  a  fund  for  the 
security  of  the  policy  holders  ;  and 
no  loss  to  the  assured  on  that 
account  is  incurred  by  the  surren- 
der of  a  policy.  ib. 

INTEREST. 

1.  By  an  agreement  in  writing  for 
the  sale  of  goods,  the  purchaser 
was  to  have  an  exclusive  agency, 
and  was  to  be  allowed  a  specific 
discount  and  the  privilege  of  ex- 
changing any  of  his  purchases  at 
any  time.  Interest  was  not  men- 
tioned in  the  contract ;  and  there 
had  been  no  final  settlement  or  ad- 
justment of  the  dealings  of  the 
parties  under  it.  Held,  that  the 
purchaser  was  not  liable  for  in- 
terest on  the  price  of  the  goods. 
Chase  v.  Union  Stone  Co.,         107 

2.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  738),  author- 
izing an  offer  of  judgment  4<  for  a 

sum therein  specified,,, 

where  an  offer  is  made  of  a  certain 
sum  "with  interest,"  not  specify- 
ing the  amount  of  interest  or  fixing 
any  date  for  its  computation,  no 
significance  can  be  given  to  the 
words  "  with  interest."  Smith  v. 
Bowes,  320 

8.  In  determining  whether  a  judg- 
ment is  more  favorable  than  an 


offer,  within  the  meaning  of  that 
section,  interest  included  in  the 
recovery,  for  the  time  subsequent 
to  the  offer,  should  be  deducted 
from  the  amount  of  the  judg- 
ment, ib. 

See  Specific  Performance. 

INTERPLEADER. 

District  Courts  in  the  City  of  New 
York  have,  under  the  Code  of 
Civil  Procedure,  the  same  power 
to  make  orders  of  interpleader  as 
they  formerly  had  under  the  Code 
of  Procedure.  Beer  v.  Benner,  229 


JUDGMENT. 

1.  Under  section  724  of  the  Code  of 
Civil  Procedure,  the  court  has 
power  to  allow  an  offer  of  judg- 
ment to  be  amended  nunc  pro 
tunc ;  and  such  an  amendment,  in 
respect  of  a  matter  of  form,  merely, 
should  be  allowed,  upon  terms, 
where  the  offer  was  supposed  by 
both  parties  to  be  in  proper  form, 
and  it  did  not  appear  that  plaintiff 
had  been  misled  or  would  have 
acted  differently  had  the  offer 
been  in  the  form  required.  Eagan 
v.  Moore,  •  199 

2.  In  proceedings  to  foreclose  a  me- 
chanic's lien,  if  the  plaintiff  fails 
to  establish  the  alleged  lien,  no 
personal  judgment  can  be  rend- 
ered.   Uickey  v.  O'Brien,         292 

3.  The  assignee  under  a  general  as- 
signment for  benefit  of  creditors 
entered  into  an  agreement  in  writ- 
ins  with  the  mortgagee  in  a  chat- 
tel mortgage  by  his  assignor,  that 
he  would  sell  the  mortgaged  goods, 
and  if  the  mortgage  "  should  be 
determined  to  be  a  valid  lien  by 
the  judgment  or  decree  of  a  court 
of  competent  jurisdiction,"  that 
he  would  pay  to  the  mortgagee  out 
of  the  proceeds  of  such  sale  the 
amount  of  the  mortgage  debt. 
Held,  that  the  assignee  was  pre- 
cluded from  taking  an  appeal  from 
a  judgment  in  an  action  brought 
against  him  and  the  mortgagor  to 
foreclose  the  mortgage,  which  ad- 
judged the  mortgage  to  be  valid. 
New  v.  Fisher,  306 
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4.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  738),  author- 
izing an  offer  of  judgment  "  for  a 

sum therein  specified/1 

where  an  offer  is  made  of  a  certain 
sum  "  with  interest,"  not  specify- 
ing the  amount  of  interest  or  fix- 
ing any  date  for  its  computation, 
no  significance  can  be  given  to  the 
words  "with  interest."  Smith  v. 
Bowes,    .  320 

5.  In  determining  whether  a  judg- 
ment is  more  favorable  than  an 
offer,  within  the  meaning  of  that 
section,  interest  included  in  the 
recovery,  for  the  time  subsequent 
to  the  offer,  should  be  deducted 
from  the  amount  of  the  judg- 
ment, ib. 

6u  The  doctrine  of  res  adjudicata 
does  not  apply  to  interlocutory 
judgments  or  orders  which  may  be 
vacated  or  modified  by  the  court 
which  rendered  them.  Metropoli- 
tan Elevated  R.  Co.  v.  Manhattan 
Elevated  R.  Co.,  373 

7.  A  judgment  against  a  corporation 
involving  the  validity  and  effect  of 
an  agreement  made  in  the  name  of 
the  corporation  by  its  directors, 
which  judgment  is  not  founded 
on  proofs,  but  wholly  on  admis- 
sions of  fact  by  the  same  directors, 
is  not  a  bar  to  a  subsequent  action 
by  the  corporation  to  set  aside  the 
agreement.  Such  a  judgment  is 
nothing  more  than  a  judgment  by 
consent ;  and  its  nullity,  though  it 
has  not  been  set  aside  or  reversed, 
may  be  established  in  another  ac- 
tion. The  denial  of  a  motion  to 
vacate  such  a  judgment  adds  no- 
thing to  the  force  or  effect  of  the 
judgment.  ib. 

See  Appeal. 

Attorney    a*d    Client, 

1,3. 
Creditor's  Actio*. 
District  Court,  2. 
Specific  Performance. 


JURISDICTION. 
See  Appeal,  4. 

JURY. 
See  Trial,  2. 


LANDLORD  AND  TENANT. 

1.  In  an  action  by  a  landlord  against 
a  surety  for  the  rent  of  a  furnished 
house,  alleged  fraud  on  the  part  of 
the  landlord,  in  neglecting  to  dis- 
close to  the  tenant  the  bad  reputa- 
tion of  the  premises  as  a  house  of 
prostitution,  doe3  not  constitute 
a  defence,  where  the  tenant  has 
entered  and  remained  in  possession 
without  repudiating  the  contract 
of  letting.     Carhart  v.  Ryder,  101 

2.  An  adjudication  in  favor  of  the 
landlord  dn  summary  proceedings 
to  recover  the  possession  of  prop- 
erty demised  by  a  written  lease,  for 
non-payment  of  the  rent  reserved, 
is  a  bar  to  a  subsequent  action  by 
the  tenant  against  the  landlord  for 
breach  of  an  alleged  contract 
wholly  inconsistent  with  the  ori- 
ginal lease,  involving  a  radical 
change  in  the  term  of  occupancy, 
an  increased  rent  to  begin  in  the 
future,  and  a  release  from  payment 
of  the  rent  provided  for  in  the 
original  instrument.  Nemetty  v. 
Naylor,  129 

3.  Summary  proceedings  to  remove  a 
tenant,  on  the  ground  of  an  illegal 
use  by  him  of  the  demised  prop- 
erty, cannot  be  maintained,  under 
section  2231  of  the  Code  of  Civil 
Procedure,  where  such  illegal  use 
has  ceased  before  the  application 
is  made  In  such  case,  the  only 
remedy  of  the  landlord  to  enforce 
his  right  of  re-entry  under  section  1 
of  chapter  583  of  Laws  of  1873, 
since  the  repeal  of  the  last  clause 
of  that  section  by  chapter  245  of 
Laws  of  1880,  is  an  action  of  eject- 
ment.    Shaw  v.  McCarty,         150 

4.  In  an  action  for  waste  in  demised 
premises,  brought  against  the  les- 
see by  a  purchaser  from  the  lessor 
having  notice  of  the  lease  and  of 
an  agreement  contained  therein 
for  the  sale  of  the  premises  by  the 
lessor  to  the  lessee,  the  latter  may 
set  up  such  agreement  as  a  counter- 
claim, and  demand  specific  per- 
formance of  it  by  the  plaintiff. 
Lazarus  v.  Ileilman,  189 

5.  Where  an  assignment  of  a  lease 
containing  covenants  of  renewal  is 
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made  without  any  express  reserva- 
tion, the  right  to  renewals  may 
pass  to  the  assignee,  although  the 
habendum  of  the  assignment  merely 
sets  out  the  existing  term  assigned, 
making  no  reference  to  the  cove- 
nants of  renewal.  Downing  v. 
Jones,  245 

6.  Daring  the  term  of  a  lease  by  de- 
fendant to  plaintiff  of  the  lower 
portion  of  a  building  owned  by  the 
former,  it   became   necessary  for 

.  defendant  to  change  the  place  of 
the  pipes  which  conducted  water 
from  the  roof  of  the  building,  and 
to  provide  and  put  up  new  pipes 
for  that  purpose.  To  do  this,  a 
firm  of  tinsmiths  were  employed 
and  instructed  on  behalf  of  de- 
fendant by  an  agent  having  due 
authority  from  defendant  to  do  so, 
whom  the  agent  had  previously 
employed  and  considered  to  be 
skillful  workmen  ;  and  one  of  that 
firm  personally  supervised  the  work 
as  it  was  done  by  their  workmen, 
and,  as  he  testified,  examined  it 
when  done.  A  loose  or  open  joint 
was  made  in  the  pipe  where  it 
passed  through  a  wall  of  the  build- 
ing, and  was  left  unsoldered  ;  in 
consequence  of  which  rain  water 
from  the  roof  ran  through  the 
opening  and  down  in  and  along  the 
wall,  and  injured  plaintiff's  goods 
in  the  lower  part  of  the  building. 
II eld y  that  defendant  was  liable  to 
plaintiff  in  damages  for  such  injury. 
Worthinyton  v.  rarker,  545 

7.  Defendant  was  not  relieved  from 
liability  by  a  clause  in  the  lease 
that  plaintiff  should  not  claim  for 
"  damages  caused  by  the  elements, 
by  leakages  in  roof  or  piping  ;"  as 
the  damages  were  the  result  of  leak- 
age of  the  piping  caused,  not  by 
the  elements,  but  by  the  negligent 
manner  in  which  the  pipes  had 
been  put  together  upon  readjusting 
them,  after  the  lease  was  executed 
and  plaintiff  was  in  possession,  ib. 


See  Appeal,  1. 
Contracts,  4. 


LEX  LOCI. 


See  Assignment  fob  Benefit 
of  Cbeoitobs,  1. 


LIBEL. 

1.  The  publication  of  a  statement 
that  persons  employed  in  a  certain 
department  "  have  been  dismissed 
for  alleged  thefts  of  leather  be- 
longing to  the  department,"  with 
a  comment,  that  "the  rascals 
ought  to  feel  thankful  for  getting 
off  without  more  severe  punish- 
ment," is  libellous,  as  amounting 
to  a  charge  of  theft.  Dxcyer  . 
Fireman's  Journal  Co.,  248 

2.  Defendant  published,  in  a  news- 
paper called  k<  The  Fireman's  Jour- 
nal," and  relating  to  affairs  of 
firemen,  under  the  heading  **  The 
New  York  Dej-artment,"  a  state- 
ment that  '*  the  entire  staff  of  har- 
ness makers  of  the  department,  be- 
ing three  in  number,  have  been  dis- 
missed for  alleged  thefts  of  leather 
belonging  to  the  department."  At 
the  time  of  the  publication,  plaint- 
iff, with  two  others,  had  just  been 
discharged  from  the  Fire  Depart- 
ment of  the  City  of  New  York,  in 
which  he  had  been  employed  as  a 
harness  maker.  Held,  that  the 
publication  referred  with  sufficient 
distinctness  to  plaintiff  to  sustain 
an  action  by  him  for  libel  therein. 
Ryer  v.  Fireman1 8  Journal  Co.,  251 

3.  To  an  action  for  libel  by  repeating 
an  accusation  against  plaintiff,  it 
is  not  a  defence  to  show  that  such 
accusation  was  made,  without 
proving  the  truth  of  the  accusa- 
tion, ib. 

LIEN. 
See  Mechanic's  Lien. 


M 

MARINE  COURT. 

See  Appeal,  1,  7-10. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

If,  after  the  employment  of  a  serv- 
ant, but  before  the  term  for  which 
he  is  employed  begins,  the  em- 
ployer learns  that  the  servant  is  a 
drunkard,  it  is  sufficient  ground 
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for  a  refusal  to  accept  his  services. 
Nolan  v.  Thompson,  314 

See  Negligence. 

MECHANIC'S  LIEN. 

In  proceedings  to  foreclose  a  me- 
chanic's lien,  if  the  plaintiff  fails 
to  establish  the  alleged  lien,  no 
personal  judgment  can  be  ren- 
dered.   Ilickey  v.  O'Brien,       292 

MORTGAGES. 

See  Appeal,  6. 

Creditor' 8  Action. 
Foreclosure. 

MOTIONS.     . 

Ordinarily,  a  motion  to  quash  an  in- 
dictment should  be  made  before 
the  prisoner  enters  upon  his  de- 
fense and  before  the  evidence  is 
given,  but  it  is  a  matter  wholly  in 
the  discretion  of  the  court,  and  the 
motion  will  be  heard  before  the 
case  is  submitted  to  the  jury,  if 
the  effect  of  hearing  it  then  will  be 
to  economize  the  public  time. 
People  v.  Judson,  1 

See  Appeal,  4,  5. 
Injunction,  2-4. 
Reference. 
Trial,  3. 

MUNICIPAL  CORPORATIONS. 

See  New  York  City. 

N 


NAMES. 

See  Partnership,  1-3. 
Trade-marks. 

NEGLIGENCE. 

.  Upon  the  trial  of  an  action  against 
a  railroad  company  brought  for 
alleged  neglect  of  defendant  caus- 
ing the  death  of  plaintiff's  intes- 
tate, it  appeared  that  deceased, 
while  in  the  employment  of  de- 
fendant, and  at  work  as  a  laborer 
upon  the  tracks  in  its  yards,  was 
struck  and  fatally  injured  by  a  car 
coming  from  behind  him,  without 
a  brakeman  upon  it,  and  to  which 


impetus  had  been  given  by  a  de- 
tached locomotive.  It  also  ap- 
peared that  this  method  of  moving 
cars  over  these  tracks,  sometimes 
with  and  sometimes  without  a 
brakeman  upon  them,  was  daily 
practiced  by  defendant ;  that  de- 
ceased had  been  employed  there 
for  more  than  a  month  before  he 
was  injured  ;  and  that  only  a  day 
or  two  before  he  had  been  warned 
of  the  danger  by  defendant's  fore- 
man, and  urged  by  him  to  take 
care,  under  penalty  of  dismissal. 
Held,  that  a  motion  by  defendant 
to  dismiss  the  complaint  should 
have  been  granted,  as  deceased  had 
failed  to  exercise  ordinary  care  for 
his  own  safety ;  also,  that  upon 
the  facts  disclosed,  he  must  be 
charged  with  knowledge  that  the 
cars  were  moved  in  this  way,  and 
must  be  deemed  to  have  assumed 
the  risk  incident  thereto  as  one  of 
the  risks  of  his  employment. 
Murphy  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  122 

2.  Upon  the  trial  of  an  action  for 
damages  for  personal  injuries  sus- 
tained by  plaintiff  while  in  the 
employment  of  defendants,  it  ap- 
peared that  plaintiff  was  injured 
by  a  fall  caused  by  the  breaking  of 
a  rope  on  a  pile  driver  upon  which 
he  was  working  ;  that  the  rope 
was  one  of  a  number  supplied  by 
defendants,  and  was  obtained  for 
use  by  a  fellow  servant,  and  used 
by  plaintiff ;  and  the  latter  testi- 
fied that  it  was  worn,  but  did  not 
look  very  bad.  There  was  no  evi- 
dence tending  to  show  that  defend- 
ants knew  what  the  condition  of 
the  rope  was,  or  that  it  was  in  a 
dangerous  state  under  circumstan- 
ces charging  them  with  knowledge. 
Held,  that  a  motion  by  defendants 
to  dismiss  the  complaint  should 
have  been  granted.  Nelson  v. 
Dubois,  127 

3.  During  the  term  of  a  lease  by  de- 
fendant to  plaintiff  of  the  lower 
portion  of  a  building  owned  by  the 
former,  it  became  necessary  for  de- 
fendant to  change  the  place  of  the 
pipes  which  conducted  water  from 
the  roof  of  the  building,  and  to 
provide  and  put  up  new  pipes  for 
that  purpose.  To  do  this  a  firm  of 
tinsmiths  were  employed  and  in- 
structed on  behalf  of  defendant  by 
an  agent  having  due  authority  from 
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defendant  to  do  so,  whom  the 
agent  had  previously  employed  and 
considered  to  be  skillful  workmen ; 
and  one  of  that  firm  personally 
supervised  the  work  as  it  was  done 
by  their  workmen,  and,  as  he  tes- 
tified, examined  it  when  done.  A 
loose  or  open  joint  was  made  in 
the  pipe  where  it  passed  through 
a  wall  of  the  building,  and  was  left 
unsoldered ;  in  consequence  of 
which  rain  water  from  the  roof  ran 
through  the  opening  and  down  in 
and  along  the  wall,  and  injured 
plaintiff's  goods  in  the  lower  part 
of  the  building.  Held,  that  defend- 
ant was  liable  to  plaintiff  in  dam- 
ages for  such  injury.  Worihington 
v.  Parker,  545 

NEW  TRIAL. 

After  the  dismissal  of  the  complaint 
at  the  trial  of  an  action,  the  judge 
has  no  power  to  grant  a  new  trial 
upon  his  minutes.  Healy  v. 
Twenty-third  St.  B.  R.  Co.,      281 

See  Evidence,  1,  2,  4. 

NEW  YORK  CITY. 

1.  When  a  contract  for  an  improve- 
ment in  the  City  of  New  York  has 
been  made  by  the  city  without  the 
previous  publication  of  the  resolu- 
tion for  such  improvement  required 
by  law,  the  city  does  not  become 
liable  to  the  contractor  in  damages, 
by  preventing  him  from  perform- 
ing such  contract.  Jar  dine  v. 
Mayor  <fec.  of  New  York,  116 

2.  The  provisions  of  the  charter  of 
the  City  of  New  York  of  1873,  and 
of  chapter  850  of  Laws  of  1873, 
granting  to  the  Department  of 
Public  Parks  certain  powers  over 
the  streets,  &c,  south  of  59th 
Street  in  that  city,  do  not  transfer 
from  the  municipality  to  that  de- 
partment the  duty  of  keeping  in 
proper  condition  the  sidewalks  bor- 
dering upon  such  parks.  Twogood 
v.  Mayor  &c.  of  New  York,       167 

8.  The  provision  of  chapter  521  of 
Laws  of  1880 — amending  the  char- 
ter of  the  City  of  New  York  of 
1873  — which  fixes  at  $3,000  the 
salaries  to  be  paid  "to  the  clerks 
of  the  police  courts  in.  said  city," 
refers  to  the  officers  designated  in 
the  charter  as  police  clerks — not  to 


the  police  clerks  assistants.     Cre- 
gier  v.  Mayor  Ac.  of  New  York. 

171 

4.  The  subject  of  that  provision  is 
sufficiently  expressed  in  the  title  of 
the  act,  within  the  requirements 
of  the  constitution  of  the  state 
(art.  3,  §  16)  as  to  local  acts.        ib. 

5.  As  the  police  officers  appointed  by 
the  Department  of  Public  Parks  in 
the  City  of  New  York  have,  under 
L.  1871,  c.  290,  §  6,  within  the  ter- 
ritorial jurisdiction  of  the  depart- 
ment, the  same  powers  as  members 
of  the  police  force  of  that  city,  such 
an  officer  may  make  an  arrest, 
without  warrant,  for  a  violation  of 
the  ordinances  of  the  department 
committed  in  his  presence.  Griffin 
v.  Flock,  274 

See  District  Court. 
Inspection. 
Taxes. 


OFFER  OF  JUDGMENT. 
See  Judgment,  1,  4,  5. 

OFFICERS. 
See  New  York  City,  3-5. 

P 

PARTIES. 

See  Contracts,  4. 
Corporations,  1. 
Creditor's  Action. 
Evidence,  8. 

PARTNERSHIP. 

1.  Upon  the  dissolution  of  a  copart- 
nership, one  of  the  members  of  it 
filed  a  certificate  and  published  a 
notice  that  its  business  would  be 
continued  by  him  in  the  firm  name, 
but  it  did  not  appear  from  the  cer- 
tificate, that  the  copartnership  was 
within  the  terms  of  L.  1854,  c.  400. 
He  did,  however,  thereafter  con- 
tinue the  business  in  the  name  of 
the  former  firm.  Ileld,  that  by  so 
continuing  the  business  and  pur- 
chasing goods  upon  credit  in  that 
name,  he  did  not  become  liable  to 
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the  seller  in  an  action  for  obtain- 
ing such  goods  by  fraudulent  re- 
presentations.   Thompson  v.  Gray, 

183 

2.  The  use,  by  an  individual,  of  the 
name  "  Alderney  Manufacturing 
Company,"  in  selling  an  article 
manufactured  by  him,  Held  not 
within  the  prohibition  of  the  act 
of  1833  against  transacting  busi- 
ness under  fictitious  names  (L. 
1833,  c.  281).  Lavferty  v.  Wheeler, 

194 

3.  After  the  death  of  one  member  of 
a  partnership,  his  executors,  pur- 
suant to  directions  in  his  will,  con- 
tinued the  partnership  business 
with  the  surviving  partners  in  the 
same  firm  name,  of  which  the  name 
of  the  deceased  partner  formed  part. 
Held,  that  this  was  a  violation  of 
the  act  of  1833  (L.  1833,  c.  281, 

•  §  1),  providing  that  no  person 
shall  transact  business  in  the  name 
of  a  partner  not  interested  in  his 
firm.    Lane  v.  Arnold,  293 

4.  The  rule  that  one  partner  cannot 
bind  the  other  by  an  instrument 
under  seal,  does  not  apply  to  an 
instrument  which  would  be  equally 
operative  without  a  seal ;  as  a  bill 

.  of  sale,  under  seal,  of  partnership 
property,  in  discharge  of  a  partner- 
ship obligation,  without  delivery  of 
the  property  at  the  time  ;  to  the 
effect  of  which  the  seal  adds  noth- 
ing.   Patten  v.  Kavanagh,       348 

See  Amendment,  3. 

PATENTS. 

1.  In  an  action  against  a  licensee 
under  a  patent  for  royalties  accru- 
ing, under  the  license,  upon  the 
manufacture  and  sale  of  the  pat- 
ented machines,  allegations  in  the 
answer,  by  way  of  counter-claim, 
that  by  reason  of  false  and  fraudu- 
lent representations  and  the  use  of 
tricks  and  devices  by  plaintiff,  and 
the  manufacture  of  machines  in 
violation  of  the  agreement,  defend- 
ant suffered  loss  and  damage,  not 
stating  what  were  the  representa- 
tions or  the  tricks  and  devices,  and 
not  showing  what  provisions  of  the 
agreement  are  alleged  to  have  been 
violated,  do  not  require  any  reply 
by  plaintiff.  Smith  v.  Standard 
Laundry  Machinery  Co.,  154 


2.  Invalidity  of  plaintiff's  patent  is 
not  a  defence  to  such  an  action,  ib. 

3.  Upon  a  reference  in  such  an  ac- 
tion to  take  an  account  of  the 
machines  manufactured  and  sold 
by  defendant  during  a  certain 
period,  if  defendant  refuses  to  pro- 
duce his  books  of  account  showing 
his  sales  of  such  machines  during 
that  period,  although  required  by 
subpoena  and  by  direction  of  the 
referee,  it  may  properly  be  pre- 
sumed that  the  number  is  as  great 
as  the  number  previously  account- 
ed for  by  defendant  during  a  cor- 
responding period.  ib. 

See  Trade-marks,  1-3. 

PAYMENT. 

See  Bills  and  Notes,  2. 
Foreclosure,  1,  2. 
Insurance,  1. 

PHYSICIANS. 

An  agreement  by  a  physician,  in  con- 
sideration of  the  purchase  from 
him  of  a  drug  store  and  prescrip- 
tion business,  to  send  all  prescrip- 
tions of  his  practice  to  the  pur- 
chaser to  be  filled,  is  not  unlawful. 
Ward  v.  Hogan,  227 

PLEADING. 

1.  In  an  action  to  recover  damages 
for  personal  injuries  to  the  wife  of 
plaintiff,  the  complaint  alleged  that 
defendants,  as  copartners,  made 
an  excavation  in  a  public  street, 
and  that  by  their  negligence  in  fail- 
ing to  cover  or  £iiard  the  excava- 
tion, plaintiff's  wife  fell  into  it  and 
was  injured.  The  answer  alleged 
contributory  negligence  on  her 
part,  and  a  settlement  with  her  in 
which  plaintiff  agreed  to  waive  his 
claim ;  and  it  then  admitted  the 
copartnership  of  defendants,  and 
denied  "  each  and  every  other  alle- 
gation in  said  complaint  contained 
not  hereinbefore  specifically  ad- 
mitted, qualified  or  denied.'1  Held, 
that  this  did  not  constitute  a  de- 
nial of  the  allegation  in  the  com- 
plaint that  defendants  made  the 
excavation.     Clark  v.  Dillon,    110 

2.  In  an  action  brought  by  a  judg- 
ment creditor,  against  the  judg- 
ment debtor  and  others,  the  plaintiff 
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sought  to  set  aside,  as  fraudulent, 
chattel  mortgages  of  the  debtor's 
property  held  by  other  defendants, 
and  a  general  assignment,  to 
another  defendant,  of  all  the  debt- 
or's property  for  benefit  of  credit- 
ors, or  to  postpone  them  to  the 
lien  of  the  plaintiffs  judgments ; 
and  he  also  sought  to  compel  the 
foreclosure  of  a  valid  chattel  mort- 
gage of  the  debtor's  property,  held 
by  another  defendant,  and  the  ap- 
plication of  any  surplus  upon  his 
judgments.  Held,  that  a  demurrer 
to  the  complaint  on  the  ground 
that  causes  of  action  were  improp- 
erly united  should  be  sustained,  as 
the  different  causes  of  action  did 
not  affect  all  the  parties  to  the  ac- 
tion.    Biggins  v.  Crichton,        114 

3.  In  an  action  against  a  licensee 
under  a  patent  for  royalties  accru- 
ing, under  the  license,  upon  the 
manufacture  and  sale  of  the  pat- 
ented machines,  allegations  in  the 
answer,  by  way  of  counter-claim, 
that  by  reason  of  false  and  fraudu- 
lent representations  and  the  use  of 
tricks  and  devices  by  plaintiff,  and 
the  manufacture  of  machines  in 
violation  of  the  agreement,  defend- 
ant suffered  loss  and  damage,  not 
stating  what  were  the  representa- 
tions or  the  tricks  and  devices,  and 
not  showing  what  provisions  of  the 
agreement  are  alleged  to  have  been 
violated,  do  not  require  any  reply 
by  plaintiff.  Smith  v.  Standard 
Laundry  Machinery  Co.,  154 

4.  In  an  action  for  foreclosure  of  a 
mortgage,  where  the  complaint 
alleges  the  giving  of  a  bond  condi- 
tioned for  the  payment  of  a  sum 
of  money,  and  that  the  mortgage 
was  given  as  collateral  security 
therefor,  and  contained  the  same 
condition,  it  must  also  allege  a  de- 
fault in  the  performance  of  the 
condition  of  the  bond.  Coulter  v. 
Bower,  203 

5.  In  an  action  for  breach  of  an 
agreement  by  defendant,  a  physi- 
cian, in  consideration  of  the  pur- 
chase from  him,  by  plaintiff,  of  a 
drug  store  and  prescription  busi- 
ness, to  send  all  prescriptions  of 
his  practice  to  plaintiff  to  be  filled, 
an  allegation  in  the  complaint  that 
"defendant  has  failed,  neglected 
and  refused  to  send  the  prescrip- 
tions of  his  said  practice  to  said 


plaintiff  as  agreed,"  is  a  sufficient 
allegation  of  the  breach.  Ward  v. 
Uogan,  227 

6.  In  an  action  against  a  sheriff  the 
complaint  contained  allegations 
sufficient  to  charge  him  both  as  for 
an  escape  and  as  bail.  Held,  that 
a  motion  to  strike  out  the  allega- 
tions as  to  the  escape  should  be 
granted.  Neresheimer  v.  Bouse,  306 

See  Amendment,  3. 
Appeal,  4. 
Bills  and  Notes,  2. 
Receiver. 

POWERS. 

See  Thusts,  1. 

PRINCIPAL  AND  AGENT. 

In  order  that  an  agent  or  trustee 
may  act  for  two  principals,  the 
principals  must  each  know,  not 
only  that  he  is  the  agent  of  each, 
but  also  that  action  by  the  agent  is 
contemplated,  in  which  such  agent 
is  to  represent  the  hostile  interests 
of  both  principals,  and  if  such 
knowledge  is  not  shown,  the  prin- 
cipals may  repudiate.  Metropolitan 
Elevated  B.  Co.  v.  Manhattan 
Elevated  B.  Co.,  373 

See  Husband  and  Wife,  1. 
Set-off. 

Q 

QUESTIONS  OF   LAW   AND 
FACT. 

See  Appeal,  8. 

R 


RAILWAYS. 

1.  Upon  the  trial  of  an  action  against 
a  railroad  company  brought  for 
alleged  neglect  of  defendant  caus- 
ing the  death  of  plaintiff's  intes- 
tate, it  appeared  that  deceased, 
while  in  the  employment  of  de- 
fendant, and  at  work  as  a  laborer 
upon  the  tracks  in  its  yards,  was 
struck  and  fatally  injured  by  a  car 
coming  from  behind  him,  without 
a  brakeman  upon  it,  and  to  which 
impetus  had  been  given  by  a  de- 
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tached  locomotive.  It  also  ap- 
peared that  this  method  of  moving 
cars  over  these  tracks,  sometimes 
with  and  sometimes  without  a 
brakeman  upon  them,  was  daily 
practiced  by  defendant;  that  de- 
ceased had  been  employed  there 
for  more  than  a  month  before  he 
was  injured  ;  and  that  only  a  day 
or  two  before  he  had  been  warned 
of  the  danger  by  defendant's  fore- 
man, and  urged  by  him  to  take 
care,  under  penalty  of  dismissal. 
Held,  that  a  motion  by  defendant 
to  dismiss  the  complaint  should 
have  been  granted,  as  deceased 
had  failed  to  exercise  ordinary  care 
for  his  own  safety  ;  also,  that  upon 
the  facts  disclosed,  he  must  be 
charged  with  knowledge  that  the 
cars  were  moved  in  this  way,  and 
must  be  deemed  to  have  assumed 
the  risk  incident  thereto  as  one  of 
the  risks  of  his  employment. 
Murphy  v.  New  York  Central  and 
Hudson  River  R.  R.  Co.,  122 

2.  After  a  railroad  train  has  been 
stopped  for  the  sole  purpose  of 
putting  off  a  passenger  because  of 
his  factious  refusal  to  pay  the  fare, 
he  has  not  the  right  to  tender  the 
fare  and  continue  his  trip ;  even 
though  the  train  has  proceeded 
but  a  short  distance  from  and  is 
still  within  the  limits  of  an  ordin- 
ary stopping  place.  Pease  v.  Dela- 
ware, Lackawanna  and  Western 
R.  R.  Co.,  350 

See  Fraud. 

RECEIPTS. 
See  Foreclosure,  1,  2. 

RECEIVER. 

An  application  by  one  of  the  parties 
to  an  action  for  the  appointment 
of  a  receiver  before  final  judgment 
in  the  action,  founded  only  upon 
concurrent  demands  by  both  par- 
ties in  their  respective  pleadings 
for  such  appointment,  should  not 
be  granted.  Dusenbury  v.  Dusen- 
bury,  112 

REFERENCE. 

A  motion  for  the  appointment  of 
three  referees  instead  of  one  for 
the  trial  of  the  issues  in  an  action 
should  not  be  granted  where  it  is 


made  after  the  original  order  of 
reference  to  one  referee  has  been 
affirmed  upon  appeal  by  the  Gen- 
eral Term  and  by  the  Court  of 
Appeals,  and  it  appears  that  simi- 
lar applications,  made  when  the 
order  of  reference  was  granted,  and 
on  subsequent  motions  for  the  ap- 
pointment of  a  referee  or  referees 
in  place  of  a  referee  failing  to  serve 
or  having  deceased,  were  refused 
on  each  occasion  ;  and  where  no 
additional  or  controlling  facts  are 
shown,  but  the  circumstances  of 
the  case  remain  precisely  the  same. 
Devlin  v.  Mayor  <fec.  of  New 
York,  363 

See  Patents,  3. 
RES  ADJUDICATA. 

See  Judgment,  6,  7. 

Landlord  and  Tenant,  2. 

RESCISSION. 

See  Contracts,  4-7. 
Corporations. 

RIOT. 

1.  The  right  of  the  people  peacefully 
to  assemble  to  discuss  or  deliberate 
upon  matters  of  a  public  or  of  a 
private  nature,  is  to  be  distin- 
guished from  assembling  with  an 
Intent  to  commit  violence  upon 
persons  or  property,  to  resist  the 
execution  of  the  laws,  to  disturb 
public  ord^r,  or  for  the  perpetra- 
tion of  acts  creating  public  terror 
or  alarm.    People  v.  Judson,        1 

2.  Any  tumultuous  assemblage  of 
three  or  more  persons  coming  to- 
gether for  no  legal  or  constitu- 
tional object,  deporting  themselves 
in  such  a  manner  as  to  endanger 
the  public  peace  and  excite  terror 
and  alarm  in  rational  and  firm- 
minded  persons,  is  unlawful.       ib. 

3.  A  riot  is  the  tumultuous  disturb- 
ance of  the  public  peace  by  three 
or  more  persons  assembled  together 
of  their  own  authority,  mutually 
assisting  each  other  against  all 
who  oppose  them  in  the  execution 
of  some  design,  in  a  violent  and 
turbulent  manner,  to  the  terror  and 
alarm  of  bystanders  and  the  neigh- 
borhood :  an  offense  in  which  there 
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must  be  three  and  may  be  many 
actors.  lb. 

4.  In  a  certain  sense  they  most  be 
engaged  in  a  private  purpose,  that 
is,  as  distinguished  from  a  public 
attempt  to  overthrow  or  subvert 
the  government  by  arms,  force  or 
violence,  which  is  treason.  ib. 

5.  There  must  be  concert  of  action, 
but  it  may  exist  in  the  execution 
of  the  act.  It  is  not  necessary  that 
the  parties  should  deliberate  be- 
forehand, or  interchange  views 
with  each  other  before  entering 
upon  the  execution  of  their  de- 
sign, ib. 

6.  A  common  design  is  shown  where 
a  number  of  persons  attempt  to 
force  their  way  into  a  theater, 
where,  for  that  purpose,  they  at- 
tack the  police  who  are  guarding 
it,  where  they  unite  to  rescue  those 
who  are  taken  into  custody  by  the 
police,  where  they  assail  the  thea- 
ter with  stones  and  other  missiles, 
breaking  the  windows,  forcing  in 
the  door  and  otherwise  injuring  it, 
and  are  rallied  by  common  cries, 
and  by  the  direction  of  leaders,  to 
resist  the  police,  the  military,  and 
all  others  who  are  endeavoring  to 
disperse  them  aud  restore  public 
order.  ib, 

7.  An  unlawful  assembly  is  when 
parties  come  together  with  intent 
to  execute  an  unlawful  act.  It  is 
a  riot  where  they  move  forward  to 
the  execution  of  their  design,  and 
a  riot  when  they  engage  in  the 
execution  of  it  with  force  and  vio- 
lence, to  the  terror  of  the  people. 

ib. 

8.  An  affray  is  where  two  or  more 
come  together  without  any  pre- 
meditated design  to  disturb  the 
public  peace  aud  break  out  into  a 
quarrel  among  themselves,  and  is 
distinguishable  from  a  riot  where 
there  is  more  or  less  concert  of 
action,  mutual  co-operating  and 
assisting  of  each  other  for  a  com- 
mon purpose,  whether  it  be  a  gen- 
eral disturbance  of  the  peace  or  an 
attack  upon  individuals,  the  de- 
struction of  property,  or  any  other 
object  which  is  unlawful,  for  the 
accomplishment  of  which  they  act 
unitedly,  or  in  separate  parties  or 
bands.  ib. 


9.  Where  many  individuals  are  act- 
ing separately,  or  in  small  parties 
distinct  from  each  other,  at  differ- 
ent times  and  at  different  places, 
but  manifestly  for  the  same  gen- 
eral purpose,  as  to  break  into  a 
theater,  or  to  injure  it  by  the 
throwing  of  stones  and  missiles,  or 
to  resist  or  attack  those  who  are 
there  in  authority  to  preserve  the 
peace,  it  is  not  a  series  of  affrays, 
but  a  general  riot.  ib. 

10.  The  law  does  not  distinguish  be- 
tween the  relative  degrees  of  vio- 
lence on  the  part  of  individuals  in 
a  riot,  but  all  who  take  part,  aid 
and  assist  in  it  are  principals,  and 
responsible  for  all  that  takes  place. 
Any  act  in  aid  of  or  furthering  the 
common  design  is  sufficient.  It  is 
not  necessary  that  a  party  should 
do  any  physical  act,  such  as  throw- 
ing a  stone,  or  commit  personal 
violence,  or  be  armed  with  weap- 
ons, or  make  use  of  threatening 
speeches.  If,  by  any  act  of  his 
done  with  intent  to  create  it,  he 
assists  to  bring  it  about,  or,  if  by 
signs,  words,  gestures,  cries,  shout- 
ing, or  any  other  thing,  he  aids  to 
promote  or  to  augment  it,  he  is 
answerable  as  a  principal.  ib. 

11.  The  privilege  of  an  audience  at  a 
theater  to  give  spontaneous  ex- 
pression to  the  feelings  of  appro- 
bation or  disapprobation  which  the 
representation  inspires,  is  of  im- 
memorial usage  ;  but  it  does  not 
imply  a  right  to  create  a  tumult 
in  the  theater,  to  throw  missiles  at 
the  actors,  to  destroy  property,  or 
the  right  of  a  few  to  give  or  to 
continue  the  expression  of  their 
disapprobation  in  such  a  manner 
as  to  prevent  the  majority  present 
from  witnessing  the  performance 
if  they  desire  to  do  so.  Xor  have  a 
number  of  persons  the  right  to 
combine  together  and  go  to  the 
theater  to  prevent  a  dramatic  re- 
presentation by  noise  and  tumult, 
or  to  hiss  a  particular  actor  who 
may  be  obnoxious  to  them,  or  pre- 
vent his  performing  ;  the  obvious 
course  of  those  who  object  to  the 
performance,  or  to  the  actor,  being 
to  abstain  from  giving  countenance 
to  either  by  their  presence  at  the 
theater.  ib. 

12.  Those  who  engage,  aid  and  as- 
sist in  a  riot,  may  be  included  in 
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one  indictment  and  tried  together 
for  the  general  offense.  They  are 
not  entitled,  as  a  matter  of  right, 
to  separate  trials.  It  is,  however, 
in  the  discretion  of  the  court  to 
grant  any  of  them  a  separate  trial, 
and  that  discretion  will  be  exer- 
cised where  there  is  reason  to  ap- 
prehend, on  the  part  of  the  court, 
that,  by  mingling  the  case  of  one 
with  the  others,  he  may  not  have 
a  fair  trial,  or  that  it  may  operate 
seriously  to  his  detriment.  ib. 

13.  Where  many  defendants  are  tried 
together  for  riot,  each  one  is  en- 
titled to  five  peremptory  challenges 
under  the  statute  giving  that  num- 
ber of  peremptory  challenges  to 
persons  tried  for  misdemeanors,  ib. 

14.  The  history  of  the  Astor  Place 
Riot  detailed.  ib. 


SALE. 

1.  By  an  agreement  in  writing  for 
the  sale  of  goods,  the  purchaser 
was  to  have  an  exclusive  agency, 
and  was  to  be  allowed  a  specific 
discount  and  the  privilege  of  ex- 
changing any  of  his  purchases  at 
any  time.  Interest  was  not  men- 
tioned in  the  contract ;  and  there 
had  been  no  final  settlement  or  ad- 
justment of  the  dealings  of  the 
parties  under  it.  Held,  that  the 
purchaser  was  not  liable  for  in- 
terest on  the  price  of  the  goods. 
Chase  v.  Union  Stone  Co.,         107 

2.  Where  goods,  sold  with  the  privi- 
lege to  the  purchaser  of  exchang- 
ing them  for  others,  are  returned 
by  him  to  the  vendor  for  exchange, 
the  title  to  them  remains  in  the 
purchaser  until  they  reach  the 
custody  of  the  vendor,  and  a  loss 
by  damage  to  the  goods  while  in 
transit  must  be  borne,  as  between 
the  vendor  and  purchaser,  by  the 
latter.  ib. 

3.  Upon  an  executory  sale  of  goods 
to  be  manufactured,  an  express 
agreement  that  the  goods  shall  be 
equal  in  quality  and  characteristics 
in  every  respect  to  other  goods  ex- 
hibited at  the  time,  is  a  warranty 
of  quality,  for  the  breach  of  which 
the  buyer   may  recover  damages 


without     returning 
Brigg  v.  Hilton, 


the 


goods. 
335 


4.  In  a  verdict  for  damages  in  such  a 
case,  the  jury  stated  that  they 
found  "  for  the  amount  of  goods 
claimed  to  be  damaged  at  purchase 
price, same  to  be  re- 
turned," a  certain  sum.  Held, 
that  the  statement  that  the  goods 
should  be  returned  was  mere  sur- 
plusage, and  could  be  disregarded. 

ib. 

See  Partnership,  1,  4 
Set-off. 

SEAL. 

See  Partnership,  4. 

SERVICES. 

See  Husband  and  Wife,  2. 
Master  and  Servant. 

SET-OFF. 

Defendants,  desiring  to  purchase 
from  a  certain  company  goods  of 
its  own  manufacture,  bought  a  pro- 
missory note  made  by  the  com- 
pany, and  past  due,  paying  for  it 
an  amount  much  less  than  the  face, 
intending  to  use  such  note  in  pay- 
ing for  the  goods  ;  and  after  some 
negotiations  as  to  terms,  ordered 
the  goods  from  the  company,  prom- 
ising to  pay  cash  for  them  in  a  few 
days  after  their  delivery.  The  com- 
pany had  not  the  goods  on  hand, 
having  previously  sold  its  stock  of 
them  to  plaintiff,  but  he  having 
been  advised  of  defendants'  order, 
had  agreed  with  the  company  to  fill 
it  and  pay  the  company  a  commis- 
sion thereon,  but  was  unwilling 
to  give  any  time.  The  company, 
however,  delivered  the  goods  of 
plaintiff  to  defendants,  pursuant  to 
their  order,  with  a  bill  for  them  in 
the  name  of  the  company.  The 
next  day  an  offer  was  made  by  de- 
fendants to  pay  the  price  to  the 
company,  in  part  by  the  overdue 
note  of  the  company  held  by  de- 
fendants, and  the  remainder  in 
cash  ;  which  was  refused  by  the 
company.  Held,  that  plaintiff, 
having  enabled  the  company  to 
sell  and  deliver  the  goods  to  de- 
fendants as  its  own,  the  company 
was  not  to  be  regarded  as  a  mere 
broker  to  sell  the  goods,  but  as  & 
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factor  ;  and  that  as  defendants  did 
not  know,  when  they  made  the 
purchase,  that  the  company  was 
not  the  owner,  and  there  was  no- 
thing to  put  them  upon  inquiry, 
they  had  the  right  to  regard  the 
company  as  the  principal  in  the 
transaction,  and  they  were  there- 
fore entitled  to  set  off  the  note 
against  the  price  of  the  goods  in 
an  action  by  plaintiff  in  which  he 
did  not  seek  a  rescission  of  the 
sale,  but  merely  the  recovery  of 
the  price.  Bannerman  v.  Quacken- 
bush,  529 

Bee  Attorney  and  Client,  3. 

SPECIFIC  PERFORMANCE. 

1.  Upon  judgment  in  favor  of  plaint- 
iff in  an  action  for  the  specific  per- 
formance of  a  contract  for  the  sale 
of  land,  which  was  purchased  by 
htm  for  the  purpose  of  improve- 
ment, and  from  which  no  rent  or 
profit  could  possibly  be  derived 
otherwise  than  by  improvement, 
where  it  appears  that  plaintiff,  by 
being  kept  out  of  possession  by 
defendant,  has  sustained  large 
damages,  though  such  damages 
not  capable  of  definite  ascertain- 
ment, no  interest  should  be  charged 
plaintiff  upon  the  purchase  money, 
and  defendant  should  be  charged 
with  all  interest  and  taxes  accruing 
prior  to  the  delivery  of  the  deed- 
And  no  allowance  should  be  made 
to  defendant  for  an  increase  in  the 
value  of  the  land.  SeUeck  v.  Tall- 
man,  141 

2.  In  an  action  for  waste  in  demised 
premises,  brought  against  the  les- 
see by  a  purchaser  from  the  lessor 
having  notice  of  the  lease  and  of 
an  agreement  contained  therein 
for  the  sale  of  the  premises  by  the 
lessor  to  the  lessee,  the  latter  may 
set  up  such  agreement  as  a  counter- 
claim, and  demand  specific  per- 
formance of  it  by  the  plaintiff. 
Lazarus  v.  Heilman,  189 

3.  A  judgment  for  specific  perform- 
ance in  such  a  case  may  provide 
that  the  amount  of  a  mortgage 
upon  the  property  be  deducted 
from  the  purchase  money  ;  that 
the  defendant  pay  interest  on  the 
purchase  money,  and  the  plaintiff 
interest  on  the  mortgage ;  that 
taxes   confirmed   after   the    time 


when  the  deed  should  have  been 
delivered  be  borne  by  the  defend- 
ant, and  the  plaintiff  account  for 
the  rents  and  profits  from  the  same 
time ;  and  that  if  the  defendant 
fail  to  complete  the  purchase  with- 
in a  specified  time,  his  counter- 
claim shall  be  dismissed  and  the 
plaintiff  have  judgment  against 
him  for  treble  damages  for  the  in- 
juries to  the  property.  ib. 

SHERIFF. 

1.  A  sheriff  is  not  liable  as  a  tres- 
passer for  levying  an  execution 
upon  property  exempt  from  levy, 
unless  he  knew  that  it  was  exempt 
or  a  claim  for  exemption  was  made 
to  him  by  or  on  behalf  of  the  exe-* 
cation  debtor.    Sullivan  v.  Farley, 

167 

2.  In  an  action  against  a  sheriff  for 
levying  an  attachment  upon  prop- 
erty claimed  by  plaintiff  as  assignee 
of  the  persons  against  whose  prop- 
erty the  attachment  issued,  irregu- 
larities in  the  proceedings  in  the 
attachment  suit  subsequent  to  the 
levy  are  not  material.  Grady  v. 
Bowe,  259 

3.  The  provision  of  section  000  of 
the  Code  of  Civil  Procedure  for 
the  relief  of  bail  where  a  defendant, 
"after  his  discharge  upon  bail,  is 
imprisoned  either  within  or  with- 
out the  state  upon  a  criminal 
charge,"  &c,  applies  only  after  a 
discharge  upon  bail  in  such  a  man- 
ner as  relieves  the  sheriff  from 
liability  ;  and  where  the  bail  of  a 
defendant  who  has  been  arrested, 
when  excepted  to,  do  not  justify, 
and  the  defendant  escapes  to  an- 
other state,  and  is  there  imprisoned 
upon  conviction  of  a  criminal 
offense,  the  sheriff,  although  liable 
as  bail,  is  not  entitled  to'relief  as 
bail  under  that  section.  Nere- 
8heimer  v.  Bowe,  3U1 

4.  In  an  action  against  a  sheriff  the 
complaint  contained  allegations 
sufficient  to  charge  him  both  as  for 
an  escape  and  as  bail.  Held*  that 
a  motion  to  strike  out  the  allega- 
tions as  to  the  escape  should  be 
granted.    Neresheimer  v.  Boicx, 

306 

5.  The  period  allowed  by  law  to  a 
sheriff  for  the  return  of  an  execu- 
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tion  Issued  to  him  is  extended  by 
the  length  of  the  time  during 
which  he  is  restrained,  by  an  order 
of  a  United  States  Court  made  in 
proceedings  in  bankruptcy  pending 
therein,  from  proceeding  under  the 
execution  ;  and  no  action  can  be 
maintained  against  him  for  a  fail- 
ure to  return  the  execution  before 
the  expiration  of  the  extended 
time.  Ansonia  Brass  and  Copper 
Co.  v.  Conner,  326 

6.  Where  the  legal  effect  of  such  in- 
junction order  to  stay  the  sheriff 
and  his  proceedings  is  questioned, 
if  no  substantial  harm  to  the  exe- 
cution creditor  has  resulted  from 
his  delay,  the  sheriff  should  be  en- 
titled to  the  benefit  of  his  obedi- 
ence to  the  mandate  of  the  court, 
notwithstanding  any  doubts  as  to 
its  jurisdiction  or  powers  in  the 
premises,  until  its  order  is  regu- 
larly set  aside.  ib. 

STATUTES. 

See  Betting. 
Contracts,  3. 
Inspection. 
New  York  City,  2-5. 
Partnership,  1-3. 
Taxes; 
Trade-mark. 

STENOGRAPHERS. 

A  client  is  responsible  for  the  fees  of 
a  stenographer  employed  by  his 
attorney  to  take  minutes  of  a  pro- 
ceeding under  a  suggestion  to 
which  the  client  accedes.  Whether 
or  not  such  proceeding  was  insti- 
tuted by  him  is  immaterial.  Ilarry 
v.  Hilton,  232 

STIPULATION. 

See  Appeal,  3,  6. 

STOCKHOLDERS. 

See  Corporations. 

SUMMARY  PROCEEDINGS. 

See  Appeal,  1. 

Landlord  and  Tenant, 
2,3. 

SUMMONS. 

An  appeal  from  an  order  denying  a 


motion  to  set  aside  the  service  of  a 
summons  is  not  waived  by  the  ser- 
vice of  an  answer  setting  up,  as  a 
plea  to  the  jurisdiction,  the  same 
facts  relied  on  by  the  defendant  as 
the  grounds  of  the  motion.  Mc- 
Namara  v.  Canada  Steamship  Co., 

207 
See  Amendment,  3. 
District  Court,  2. 

SURETIES. 

See  Landlord  and  Tenant,  1. 


TAXES. 

1.  Congress  has  power  to  authorize 
the  taxation,  under  the  laws  of  a 
state,  of  shares  in  a  national  bank- 
ing association  located  within  such 
state,  as  provided  by  section  5219 
of  the  Revised  Statutes  of  the 
United  States.  McMahon  v. 
Palmer,  214 

2.  The  restriction  contained  in  that 
section,  and  also  embodied  in  chap- 
ter 596  of  Laws  of  New  York  of 
1880,  that  "  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such 
state,1'  is  not  to  be  construed  as 
detracting  from  the  authority  of 
the  act  of  1880  on  the  ground  that, 
since  there  is  no  law  in  this  state 
for  the  taxation  of  moneyed  capi- 
tal in  the  hands  of  individual  citi- 
zens when  invested  in  the  shares 
of  other  corporations  than  banks, 

.any  tax  upon  bank  shares  must 
necessarily  be  at  a  greater  rate 
tlian  taxes  on  shares  in  other  cor- 
porations. The  property  of  stock- 
holders in  their  shares  is  entirely 
distinct  from  the  corporate  prop- 
erty and  the  capital  stock.  ib. 

3.  The  fact  that  in  making  the  as- 
sessment under  the  act  of  18S0  the 
amount  of  United  States  bonds 
exempt  from  taxation  held  by  the 
bank  is  not  deducted  from  the  as- 
sessed value  of  the  bank  stock, 
does  not  invalidate  the  statute,  as 
no  limitations  are  imposed  by  the 
act  upon  the  power  of  the  assessors 
to  make  such  deductions  as  the 
law  requires.  Neither  is  the  act 
unconstitutional,   as   depriving  & 
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person  of  liberty  and  property 
without  due  process  of  law,  or 
without  a  trial  by  jury.  ib. 

4.  The  assessment  under  the  act  of 
1880  is  properly  made,  in  the  City 
of  New  York,  in  separate  books  by 
wards  ;  as  the  statute  requires  the 
taxation  to  be  made  in  the  ward 
where  the  bank  is  located,  and  per- 
sonal property  in  New  York  City 
is  not  assessed  by  wards.  And  in 
that  city  confirmation  of  the  assess- 
ment by  the  Board  of  Aldermen  is 
sufficient.  ib. 

5.  The  act  in  relation  to  the  collec- 
tion of  arrears  of  personal  taxes  in 
the  City  of  New  York  (L.  1867,  c. 
334),  which  authorized  the  Coun- 
sel for  the  Corporation  "to  as- 
sume, conduct  or  control  any  suit 
or  proceeding  contemplated  under 
the  provisions "  of  the  act,  em- 
powered him  to  institute  such  pro- 
ceedings, and  did  not  restrict  his 
authority  to  proceedings  already 
instituted  by  the  Attorney  for  the 
Collection  of  the  Arrears  of  Per- 
sonal Taxes.  t&. 

8ee  Inspection. 

Specific  Performance. 

THEATERS. 

See  Riot,  11. 

TRADE-MARK. 

1.  The  right  to  the  exclusive  use,  as 
a  trade-mark,  of  the  word  "  Alder- 
ney,"  in  connection  with  oleomar- 
garine, claimed  by  a  manufacturer 
who  has  used  the  word  in  connec- 
tion with  oleomargarine  made  by 
him,  and  who  originated  and  first 
adopted  such  use  of  it,  making  it 
an  integral  part  of  the  label 
stamped  on  all  his  goods,  such  use 
of  the  word  being  entirely  arbit- 
rary and  in  no  respect  descriptive 
of  the  article,  will  be  protected  as 
against  others  incorporated  under 
a  name  containing  that  word  and 
claiming  a  right  to  use  such  cor- 
porate name  in  the  same  connec- 
tion.   Lauferty  v.  Wheeler,       194 

2.  Such  protection  should  not  be  re- 
fused merely  because  the  manu- 
facturer has  also  stamped  on  his 
goods  the  words  "  Patent,  Sept." 
before  the  actual  issue  of  a  patent 


for  an  improvement  used  by  him 
in  his  process  of  manufacture, 
where  it  appears  that  application 
for  such  patent  has  been  made  and 
allowed,  and  that  he  has  informa- 
tion that  letters  patent  therefor 
will  be  issued  in  September.        ib. 

3.  Such  circumstances,  also,  bring 
the  manufacturer  within  the  spirit 
of  the  exception  contained  in  the 
act  prohibiting  the  coloring  of  oleo- 
margarine (L.  1882,  c.  214),  of  "any 
right  obtained,  secured  or  guaran- 
teed by  a  law  of  Congress,  or  by 
any  patent  duly  granted  by  the 
United  States  government."       ib. 

4.  Protection  to  such  trade- mark 
should  not  be  refused  because  the 
individual  claiming  the  exclusive 
right  to  the  word  has  employed 
the  name  "Alderney  Manufactur- 
ing Company,"  of  which  the  word 
claimed  forms  part,  in  selling  the 
article  manufactured  by  him.  The 
use  of  such  a  name  is  not  within 
the  prohibition  of  the  act  of  1S33 
against  transacting  business  under 
fictitious  names  (L.  1833,  c.  281). 

ib. 

5.  Card  board  on  which  pictures  of 
animals,  birds  and  other  objects 
were  printed,  was  cut  into  strips, 
on  each  of  which  was  a  part  of  a 
picture,  and  which  constituted 
games  or  puzzles,  to  which  the 
terms  " sliced  animals,"  "sliced 
birds,"  or  "sliced  objects"  were 
applied,  according  to  the  subjects 
of  the  pictures.  Held,  that  these 
were  arbitrary  words,  in  no  manner 
descriptive  of  the  articles,  and 
might  be  protected  as  trade-marks. 
Selchow  v.  Baker,  353 


TRIAL. 

1.  Those  who  engage,  aid  and  assist 
in  a  riot,  may  be  included  in  one 
indictment  and  tried  together  for 
the  general  offense.  They  are  not 
•entitled,  as  a  matter  of  right,  to 
separate  trials.  It  is,  however,  in 
the  discretion  of  the  court  to  grant 
any  of  them  a  separate  trial,  and 
that  discretion  will  be  exercised 
where  there  is  reason  to  appre- 
hend, on  the  part  of  the  court, 
that,  by  mingling  the. case  of  one 
with  the  others,  he  may  not  have 
a  fair  trial,  or  that  it  may  operate. 
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seriously  to  his  detriment.    People 
v.  Juteon,  1 

2.  Where  many  defendants  are  tried 
together  for  riot,  each  one  is  en- 
titled to  five  peremptory  challenges 
under  the  statute  giving  that  num- 
ber of  peremptory  challenges  to 
persons  tried  for  misdemeanors. 

ib. 

3  Ordinarily,  a  motion  to  quash  an 
indictment  should  be  made  before 
the  prisoner  enters  upon  his  de- 
fense and  before  the  evidence  is 
given,  but  it  is  a  matter  wholly  in 
the  discretion  of  the  court,  and  the 
motion  will  be  heard  before  the 
case  is  submitted  to  the  jury,  if 
the  effect  of  hearing  it  then  will  be 
to  economize  the  public  time.     ib. 

TRUSTS. 

1.  Certain  leasehold  property  was 
conveyed  to  plaintiff,  in  trust  for 
grandchildren  of  the  grantor,  by 
an  instrument  in  writing,  in  which 
the  grantor  directed  that  plaintiff 
should  enter  into  possession  the 
day  after  the  death  of  the  grantor, 
should  her  will  fail  to  positively 
convey  and  assign  the  indenture  of 
lease ;  and  that  plaintiff  should 
only  record  and  publish  the  in- 
strument in  case  the  grantor's  will 
failed  to  convey  said  property  to 
her  grandchildren,  or  in  case  her 
daughter  failed  to  keep  a  promise 
to  see  provision  out  of  the  grant- 
or's estate  made  for  the  grand- 
children by  an  immediate  convey- 
ance of  said  property  to  them ;  and 
should  the  daughter,  by  want  of  a 
specific  assignment,  come  into  pos- 
session herself  of  the  property,  or 
should  the  property,  at  any  time 
after  the  grantor's  death,  in  de- 
fault of  conveyance  either  by  her 
will  or  by  her  daughter,  be  subject 
to  any  claim  by  any  person,  then 
that  the  assignment  to  plaintiff  be 
at  once  made  public.  By  her  will, 
afterwards  executed,  the  grantor 
gave  all  her  property  to  her  daugh- 
ter ;  and  after  her  death  and  pro- 
bate of  the  will,  the  daughter 
executed  an  assignment  of  the 
leasehold  property  to  the  grand- 
children, which  was  not,  however, 
recorded ;  and  a  subsequent  re- 
newal of  the  lease  was  taken  by 
the  daughter  in  her  own  name. 
Afterwards,  in  an  action  against 


the  daughter  upon  notes  given  by 
her  before  the  death  of  her  mother, 
a  warrant  of  attachment  was  issued 
against  her  property,  and  levied 
upon  the  leasehold ;  whereupon 
plaintiff,  as  trustee,  brought  this 
action,  making  the  attaching  credi- 
tor, the  daughter,  and  the  grand- 
children, parties,  to  establish  the 
trust,  and  to  release  the  property 
from  the  lien  of  the  attachment. 
Upon  issues  raised  and  framed  on 
the  answer  of  the  attaching  credi- 
tor, a  jury  found  specifically  that 
the  daughter  had  notice  of  the  as- 
signment of  the  lease  to  the  plaint- 
iff in  trust,  having  been  a  sub- 
scribing witness  to  the  instrument 
and  present  at  its  delivery ;  and 
that  after  the  assignment  by  her- 
self to  the  grandchildren,  she  did 
not  take  the  renewal  of  the  lease 
Individually,  or  as  her  own  prop- 
erty ;  and  other  findings  specific- 
ally negatived  all  the  assumptions 
of  fraud  in  respect  of  the  transac- 
tions. Held,  that  the  assignment 
to  plaintiff,  though  not  valid  as  an 
express  trust,  not  being  a  trust 
authorized  by  the  Statute  of  Uses 
and  Trusts,  might  take  effect  as  a 
power  in  trust";  that  such  power 
in  trust  was  not  revoked  by  the 
subsequent  will,  and  the  property 
passed  to  the  daughter  under  the 
will,  subject  to  the  power ;  that 
the  assignment  of  the  property  by 
the  daughter  to  the  grandchildren 
operated  to  put  an  end  to  the 
power,  in  accordance  with  the  pro- 
visions of  the  power  itself  ;  that 
thereafter  the  daughter  had  no 
interest  to  which  a  lien  of  her 
creditors  could  attach,  and,  upon 
the  findings  of  the  jury,  the  at- 
tachment against  her  property 
should  not  be  allowed  to  defeat  the 
assignment  by  her  to  the  grand- 
children ;  and  that  the  leasehold 
estate  and  all  interests  under  it 
were  vested  absolutely  in  the 
grandchildren,  not  subject  to  any 
claim  by  the  attacking  creditor 
under  his  attachment.  Bennett  v. 
Bosenthal,  91 

2.  An  action  by  the  holder  of  a  policy 
in  a  mutual  life  insurance  com- 
pany, for  equitable  relief,  against 
the  company  and  its  officers,  can- 
not be  maintained  upon  an  alleged 
trust  in  the  defendants  for  the 
benefit  of  the  plaintiff.  The  rela- 
tions between  the  company  and  its 


Digitized  by 


Google 


692 


INDEX. 


policy  holders  are  those  of  con- 

WAIVER. 

tractors,  the   contract   being   the 
policy,  by  which  the  liabilities  of 

See  Appeal,  4. 

the  company  are  to  be  determined. 
Hencken  v.  United  States  Life  Ins. 

Co.,                                             282 

WARRANTY. 

See  Principal  and  Agent. 

See  Sale,  3,  4. 

u 

WASTE. 

UNDERTAKINGS. 

See  Landlord  and  Tenant,  4 

Bee  Injunction,  2-4. 

WILLS. 

V 

See  Trusts,  1. 

VENDOR  AND  PURCHASER. 

WITNESSES. 

See  Sale. 

Specific  Performance. 

Where,  upon  cross-examination,    a 

witness  refuses  to  answer  a  ques- 

VERDICT. 

tion  which,  although  upon  collat- 

eral matters,  is  not  otherwise  ob- 

See Appeal,  7-10. 

jectionable,    but    the    answer   to 

Evidence,  4. 

which  may  tend  to  criminate  or 

Sale,  4. 

degrade    him,    the    party   asking 

such  question  may  further  ask  the 

w 

witness  his  reason  for  refusing  to 

answer,  and  compel  him  to  claim 

his  privilege  if  his  refusal  is  based 

WAGER. 

upon  that  ground.  New  v.  Fisher, 

308 
See  Evidence. 

See  Betting. 
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